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CHAPTER  I. 

Of  Cases  in  which  the  Incumbeped  Estate  is 
ppimapily  liable  to,  op  entitled  to  be  exone- 
rated fpom,  the  Debt. 

PARAGRAPH    Paragraph 
Severance  of  the  equity  of  redemption  from  the  personal  liability  for  the  1318 

debt  1318 

Seetion  I.— Exoneration  as  between  Real  and  Personal 
Estate  of  Deceased  Mortgagor ;  and  herein 
of  Locke  Kings  Acts         1319—1333 

,,  II.— Exoneration  as  between  Persons  other  than 
the  Real  and  Personal  Representatives  of 
the  Mortgagor       1334-1345 


1318.  The  mortgagor,  (notwithstanding  that  he  may  transfer  Severance  of 

the  mortgaged  estate),  and  his  personal  representatives  if  he  die,  *^®  equity  of 

still  remain  liable  to  the  mortgagee  for  the  debt ;    the  estate  also  from  the 

remaininsf  liable  in  the  hands  of  the  purchaser,  heir,  or  devisee  of  P^^^.?"^^ 

-r>         1         1       •        1         1  r  1  •  liability  for 

the  mortgagor.     But  the  election  by  the  mortgagee  of  his  remedy,  the  debt. 

does  not  affect  the  question  as  to  the  liability  of  the  mortgaged  or 
other  property  of  the  mortgagor  to  pay  the  debt,  or  the  equities 
which  result  therefrom  between  his  real  and  personal  representatives. 
Moreover,  upon  a  transfer  of  the  estate  in  the  lifetime  of  the  mort- 
gagor, the  transferee  may  so  adopt  the  debt  as  to  create  between 
his  own  real  and  personal  representatives  an  equity  similar  to  that 
which  arises  on  the  death  of  the  original  mortgagor.  Out  of  such 
transactions,  and  out  of  the  original  subjection  of  more  than  one 
estate  to  the  mortgage,  and  of  the  testamentary  or  other  disposi- 
tions of  the  mortgagor  for  payment  of  the  debt,  arise  the  doctrines 
of  Exoneration,  Contribution  and  Marshalling  of  securities. 

Section  I. 

Exonepation  as  between  Real  and  Pepsonal 
Estates  of  a  Deceased  Moptg'ag'OP ;  and  hepein 
of  Loeke  King's  Aets. 

PARAGRAPH 

Under  old  law  personal  estate  of  mortgagor  ultimately  liable  to  exonerate 

mortgaged  real  estate        . .  . .  .  •  •  •  •  •  •  •  . .     1319 

Aliter  where  no  debt    . .  . .  . .  . .  • .  . .  •  •  •  •     1320 

Summary  of  exceptions  to  the  old  law  . .  . .  . .  . .  •  •     1321 
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PAEAGRAPH 

What  expressions  of  intention  of  mortgagor  sufficient  to  negative  the  old 

law 
Exoneration  iclarc  directed  only  operates  for  benefit  of  person  intended    . . 
Sui'         .     '  ca.s(s  as  to  sufficiency  of  expression  of  intention  to  exonerate 

Ity  under  old  law 
Casts  of  expression  of  intention  to  throw  burden  on  to  personalty  where 

personally  not  bound  under  old  law 
New  law  under  Locke  Kings  Act 
Amending  Act  of  1867  (general  direction  for  payment  of  debts,  vendor's 

liens,  etc.) 
Amending  Act  of  1877  (leaseholds)    . . 
Application  of  Acts  to  general  testamentary  charge  of  debts  on  real  estate 

and  judgment  debts 
Acts  do  not  apply  to  lands  mortgaged  to  secure  a  partnership  debt  or  to 

options  to  purchase  testator's  lands  at  a  fixed  price 
Intention  to  exonerate  mortgaged  estate 

Acts  do  not  apply  where  same  person  takes  realty  and  personalty 
Acts  do  not  affect  wills  made  before  1855 


1322 
1323 

1324 

1325 
1326 

1327 
1328 

1329 

1330 
1331 
1332 
1333 


1319.  The  ancient  rule  was  that,  as  between  the  personal 
representatives  of  the  mortgagor,  and  the  heir  or  devisee  of  the 
whole  or  part  of  the  mortgaged  estate,  the  personalty  of  the  mort- 
gagor was  primarily  liable  to  the  debt,  and  had  to  exonerate  the 
mortgaged  estate,  which  was  treated  only  as  collateral  security  (a). 
The  same  principle  as  to  the  liability  of  the  general  assets,  entitled 
and  still  entitles  the  legatee  of  a  personal  chattel  specifically  be- 
queathed, but  which  the  testator  has  pledged,  to  have  the  debt 
discharged  by  the  executor,  or  to  be  placed  in  the  same  situation 
as  if  that  duty  had  been  performed  (6). 

1320.  This  rule  did  not  apply  to  a  transaction  in  which  no  debt 
was  created,  such  as  a  security  upon  an  estate  for  a  provision  (c) 
under  a  marriage  settlement,  even  though  there  were  a  covenant 
for  payment ;  unless  the  provision  were  first  secured  by  a  covenant 
creating  a  debt,  to  which  the  covenant  for  securing  the  charge  upon 
the  estate  was  manifestly  auxiliary  [d).  Nor  did  the  doctrine  apply 
to  a  .security  for  a  loan  where  the  security  only,  and  not  the  personal 
ability  or  circumstances  of  the  borrower,  were  considered  ;  as  in 
the  case  of  the  South  Sea  loans,  which  were  raised  only  on  the  credit 
of  the  stock  (c)  ;  nor  yet  to  money  raised  by  tenant  for  life  or  other 
jxjr.son  who  had  only  a  limited  interest  under  a  power  (/). 

(«)  J'orl.l,,/  V.  PockUy,  1  Vern.  3G  ;  Cope  v.  Cope,  2  Salk.  449  ;  Bartholomcio  v. 
May,  1  Atk.  \>u  ;  Bdixdcrc  v.  Rochfort,  5  Bro.  P.  C.  299.  And  by  the  custom 
of  London  the  mortgage  debt  must  be  paid  out  of  the  personalty  in  preference  to 
the  ciuitomary  or  orj)hanagc  part ;  because  till  the  debts  be  paid  the  custom 
cannot  take  (fleet.  (Ball  v.  Ball,  cited  1  Vern.  37,  n.,  and  in  Rider  v.  Wager, 
2  P.  \Vm«.  :r}5.) 

(6)  Knight  v.  Davis,  3  Myl.  &  K.  358  ;  Bothamley  v.  Sherson,  L.  R.  20  Eq.  304. 

(c)  Lanoy  v.  Athol,  2  Atk.  440  ;  Craves  v.  Hicks,  6  Sim.  391  ;  Loosemore  v.  Knap- 
man,  Kay,  123. 

(d)  Fidd  V.  Moore,  7  De  G.  M.  &  G.  091. 

(e)  Per  Lord  Talbot,  in  King  v.  King,  3  P.  Wms.  358. 
(/)  Exp.  Digby,  Jac.  235. 
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1321.  Having  regard  to  the  lapse  of  time  since  the  Acts  known  Paragmpha 
as  Locke  Kings  Acts  (1326)  first  came  into  operation,  it  is  not  1321—1322 
considered  necessary,  in  the  present  edition  of  this  work,  to  refer  Summary  of 
at  any  length  to  the  decisions  in  cases  falling  under  the  old  law.  f'xceptiona  to 
It  may,  however,  be  observed,  that  (1)  the  covenant  or  agreement  of 
the  purchaser  or  devisee  of  the  equity  of  redemption  in  the  whole 
or  part  of  an  estate  mortgaged  or  incumbered  with  a  charge,  to 
pay  or  take  upon  himself  the  debt  and  interest  (and,  in  the  case  of  a 
purchase,  to  indemnify  the  vendor  against  it  {g)),  or  (2)  the  covenant 
of  one  of  several  purchasers,  to  take  upon  himself  a  certain  part 
of  the  debt  and  to  indemnify  the  purchasers  of  the  other  parts  {h), 
did  not  subject  the  personal  estate  of  the  covenantor,  as  between  his 
own  real  and  personal  representatives,  to  the  payment  of  the  debt  {i). 
And  this  was  so,  even  where  the  covenant  was  made  with  a  transferee 
of  the  mortgage  {h),  and  even  although  it  provided  for  a  higher  rate  of 
interest  (I),  and  even  although  the  ownership  of  the  debt  was  split  up 
between  several  tenants  in  common  of  the  equity  of  redemption  {m). 
But,  on  the  other  hand,  a  transaction  in  which  the  purchaser, 
devisee,  or  heir  of  the  original  mortgagors,  borrowed  a  sum  of 
money  with  which  the  old  debt  was  paid  off  and  a  new  mortgage 
made,  threw  the  burden  of  the  new  debt  on  j:he  personal  estate  of  the 
purchaser,  devisee,  or  heir  in  question  {n).  And  the  same  result 
follow^ed  where  a  purchaser  entered  into  a  special  contract  with  the 
mortgagee  for  payment  of  the  debt,  and  accepted  from  him  a  benefit 
which  he  could  not  have  had  from  the  vendor  (o),  ex.  gr.,  a  covenant 
for  quiet  enjoyment. 

1322.  Of  course,  the  old  law  was  (as  the  new  still  is),  merely  a  What 
matter  of  presumption,  capable  of  being  rebutted  by  an  express  or  expressions 
implied  intention  to  the  contrary.     It  was,  however,  held  that  the  by  mortgagor 
intention  must  be  so  clearly  expressed  as  to  convince  the  mind  of 

ig)  Tiveddell  v.  Tioeddell,  2  Bro.  C.  C.  101,  152  ;  Hamilton  v.  Worley,  2  Ves.  Jun. 
62  ;   Butler  v.  Butler,  5  Ves.  534  ;   Barham  v.  Earl  of  Thanet,  3  Myl.  &  K.  607. 

(h)  Forrester  v.  Leigh,  Ambl.  171. 

[i)  Per  Lord  Eldon  in  Waring  v.  Ward,  7  Ves.  332  ;  Adair  v.  Garden,  29  L.  R. 
Ir.  467  ;  Bridgeman  v.  Daw,  40  W.  R.  253.  Nor  does  such  a  covenant  give  the 
mortgagee  a  right  of  action  against  the  assignee  of  the  equity  of  redemptionperson- 
ally  either  for  principal  or  interest.     Ee  Errington,  Exp.  Mason,  [1S94J  1  Q.  B.  11. 

{k)  Leman  v.  Newnham,  1  Ves.  Sen.  51  ;  Billinghurst  v.  Walker,  2  Bro.  C.  C.  604  ; 
Shafio  V.  Shafio,  1  Cox,  207.  As  to  the  liability  of  the  purchaser  under  such  a 
covenant,  see  Allard  v.  Kimberley,  12  Mee.  &  W.  410.  Where  the  covenant  is  in 
general  terms,  it  is  for  payment  according  to  the  provisions  of  the  mortgage  deed. 
Trott  V.  Smith,  12  Mee.  &  W.  688. 

(I)  Shafto  V.  Shafto,  per  Lord  Eldon  in  Waring  v.  Ward,  supra.  In  Donisthorpe 
V.  Porter,  2  Eden,  162,  Ambl.  600,  it  was  said,  and  in  Bruce  v.  Morice,  2  De  G.  &  Sm. 
389,  decided,  that  a  new  covenant  for  payment  (the  interest  in  the  latter  case  being 
reserved  at  a  different  rate),  with  a  new  proviso,  gave  a  right  to  exoneration  ;  but 
the  circumstances  in  the  latter  case  were  somewhat  special,  and  the  dictum  in  the 
former  does  not  agree  with  the  other  authorities  referred  to. 

(/«)  Hedges  v.  Hedges,  5  De  G.  &  Sm.  330. 

(n)  Waring  v.  Ward,  7  Ves.  332  ;  Barham  v.  Earl  of  Thanet,  3  Myl.  &  K.  607  ; 
Bagot  V.  Bagot,  10  Jur.  (n.s.)  1169. 

(o)  Earl  of  Oxford  v.  Rodneij,  14  Ves.  417. 
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p„n.-rayhs    thc  jud-'e,  that  tlie  testator  intended  to  charge  the  real  estate  with, 

132-2     13-24  a^  well  as  to  exonerate  the  personalty  from,  the  debt.     The  intention 

.ufficieut  to     must  be  sought  as  well  in  the  context  of  the  will  as  in  any  particular 

*'**'    expressions.     The  relative  value  of  the  real  and  personal  estates 

did  not  afTect  the  question  ;  and  the  various  circumstances  attending 

the  testator's  dispositions,  his  appointment  of  the  same  persons  to 

be  executors  and  trustees,  the  direction  to  pay  funeral  expenses 

out  of  the  real  estate,  the  manner  of  giving  the  residuary  personalty, 

(the  giving  it  to  a  tenant  for  life  of  the  devised  estates,  and  the  like), 

were  regarded  as  matters  which,  far  from  affording  any  certain 

conclusion,  might  lead  to  entirely  different  inferences  according  to 

the  circumstances  in  connection  with  which  they  were  found  {p). 

1323.  Where  exoneration  was  directed,  it  operated  in  favour 
only  of  the  person  for  whose  benefit  the  testator  intended  it ;  so 
that  if  the  gift  of  the  personalty  intended  to  be  exonerated  lapsed 

for  U-iR-iit  of  jj^.  ^jjp  death  of  the  legatee  in  the  testator's  lifetime,  or  otherwise 
failed,  the  exemption  failed  also,  whether  the  personalty  was  vested 
in  a  subject  or  in  the  Crown  {q) ;  unless  an  intention  could  be 
found  to  apply  the  exonerating  fund  in  discharge  of  the  debt, 
irrespective  of  the  benefit  to  the  intended  legatee  of  the  fund  exone- 
rated (r)  ;  or,  with  an  intention  to  exonerate,  there  were  no  particular 
gift  of  the  fund  exonerated.  For  it  must  then  be  supposed  that 
the  exoneration  was  meant  for  the  benefit  of  whoever  should  take 
that  fund  (s).  The  principle,  that  the  benefit  was  intended  only 
for  thc  particular  donee  of  the  fund  to  be  exonerated,  was  applied 
also  where  one  estate  had  been  directed  to  contribute  to  the  mortgage 
debt  charged  on  another,  on  failure  of  the  devise  of  the  estate 
intended  to  be  relieved  (t). 

1324.  The  sufficiency  of  the  expression  of  intention  to  exonerate 
the  personalty  (like  other  questions  which  depend  upon  the  con- 
struction of  doubtful  instruments  by  different  judges  at  different 
periods),  is  often  difficult  in  proportion  to  the  number  of  authorities. 
It  was,  however,  well  established,  that  the  personalty  was  not 
refieved  by  a  devise  of  the  mortgaged  estate,  or  of  that  and  other 
I)roperty  "  subject  to  the  mortgage,"  or  "  subject  to  the  payment 
<jf  tlir>  mortgage,"  or  "  subject  to  debts,"  or  by  any  other  equivalent 
<'xpr('s.sir,n  not  amounting  to  a  condition  or  direction  that  the  devisee 
should  pay  the  debt  (m). 

Nor  was  the  i)crsonal  estate  discharged  by  particular  provisions, 
adjusting  the  payments  which  should  be  made  on  account  of  the 

(j»)  St-c  AnffiAUr  V.  Mayer,  1  Bro.  C.  C.  4.-54  ;  Wat.so7i  v.  Brickwood,  9  Ves.  447  ; 
//r;„r.,jr  v.  Abbn,,  H  \'t-.  17!» ;   JJoolk  V.  Bluttdell,  1  Mcr.  193 

'.'  //"/'  y  Cor  :{  JJro.  C.  C.  :J21  ;  Warimj  v.  Ward,  5  Ves.  670;  Dacre  v. 
/  ",  I  l>r.  A:  Sm.  182. 

'-'  •.■//'^'*^'  ^'-  Z'*'"^  llcnUy,  Dan.  :{22  ;   Nod  v.  Noel,  12  Price,  213. 
.)  J/./n.^  ''-J'"/.'/'  «  X^«-  2!t.-^.  (0  Carter  v.  Barnadision,  1  P.  Wm.  505. 

(«)  bcrU  V.  lit.  hloy,  2  P.  \\u)s.  380 ;  Aslley  v.  Tankerville,  3  Bro.  C.  C.  545  • 
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debt  by  successive  takers  of  the  estate,  if  such  provisions  did  not   Pamrjraphs- 
clearly  charge  the  estate  with  the  payments  (x).  1324 — 1325 

The  personalty  was,  however,  exonerated  by  a  general  devise  of 
lands  for  payment  of  the  debts  of  the  testator  (?/)  ;  as  it  also  was  by 
a  direction  to  apply  a  particular  part  of  the  real  estate  in  payment  of 
a  particular  debt,  because  so  much  only  of  the  real  estate  being 
devised  as  would  remain  after  payment  of  the  debt,  the  devisee 
could  not  claim  more  than  was  given  him  (z). 

This  principle  was  also  supplied  to  prevent  exoneration  for  the 
benefit  of  a  person  who  was  manifestly  intended  to  take  subject  to 
a  charge  ;  and  for  the  purpose  of  ascertaining  the  intention  in  such 
case,  the  court  not  only  looked  at  the  will,  but  also  at  settlements  to 
which  the  devised  estates  were  subject  (a). 

A  specific  bequest  of  the  general  personal  estate  was  also  held 
to  show  an  intention  to  exonerate  it  (6).  But  where  the  testator 
specifically  bequeathed  the  surplus  of  his  personalty  (computing  it 
at  a  certain  amount  after  payment  of  his  debts),  it  was  adjudged 
that  the  mortgage,  as  one  of  the  debts,  should  be  paid  out  of  that 
fund,  though  it  was  thereby  reduced  below  the  amount  specified  (c). 

1325.  As  to  the  expression  which  in  cases  under  the  old  law  Cases  of 
will  throw  the  burden  of  the  mortgage  debt  on  the  personalty  of  a  ^^t^ntion" o^ 
testator,  who  was  not  liable  to  pay  it,  neither  a  general  charge  in  throw  burden 
his  will  for  payment  of  debts  (d),  nor  even  a  direction  to  pay  them  ^it  *°wiiere"" 
out  of  his  personal  estate  (e),  was  sufficient.     And  where  a  testator  personalty 
expressed  by  his  will  an  intention  to  pay  of!  part  of    the  mortgage  "°j^j°oi^^ 
debt,  but  failed  to  do  so,  a  direction  that  the  intended  balance  law. 
should  be  paid  out  of  a  particular  fund  was  held  not  to  exonerate 
the  mortgaged  estate  (/).     But  a  devise  of  property  upon  trust  for 
sale  and  payment  of  the  mortgage  debt,  with  a  declaration  that  the 
mortgaged  estate  shall  be  held  free  from  incumbrances,  will  exonerate 
it  (g)  ;    and  if  the  fund  provided  be  insufficient,  the  balance  must 

BicJcham  v.  Criittwell,  3  Myl.  &  Cr.  763  ;  Goodwin  v.  Lee,  1  K.  &  J.  377,  (affirmed 
1  Jur.  (n.s.)  9J:8).  Per  Wood,  V.-C,  in  Jenkinson  v.  Harcourt,  Kay,  688  ;  per 
WiGRAM,  V.-C,  Johnson  v.  Child,  4  Hare,  94 ;  and  see  Bridgman  v.  Dove,  3  Atk. 
201  ;  Lockhart  v.  Hardij,  9  Beav.  379  ;  Wisden  v.  Wisden,  2  Sm.  &  G.  396  ;  Evans 
V.  Gockeram,  1  Coll.  C.  C.  428.  {x)  Watson  v.  Brickwood,  9  Ves.  447. 

{y)  Serle  v.  St.  Eloy,  2  P.  Wms.  386.  The  observations  of  Sir  W.  Grant  in 
Hancox  v.  Abbey,  11  Ves.  179,  seem  to  imply  the  contrary,  but  are  explained  by 
Lord  CoTTENHAM  as  applicable  to  the  particular  circumstances  of  the  case.  See 
Bickham  v.  Cruttwell,  3  Myl.  &  Cr.  763. 

(z)  Hancox  v.  Abbey,  11  Ves.  179;   Hale  v.  Cox,  3  Bro.  C.  C.  321. 

(a)  Ibbetson  v.  Ibbetson,  12  Sim.  206 ;  Lady  Langdale  v.  Brings,  8  De  G. 
M.  &  G.  391.     See  Noel  v.  Lord  Henley,  Dan.  322. 

{b)  Blount  V.  Hipkins,  7  Sim.  43.  But  it  seems  that  the  principle  last  mentioned 
might  have  been  applied  ;  there  being  a  trust  to  sell  the  residuary  real  estate  for 
payment  of  debts,  including  the  mortgages  and  a  gift  over  of  the  surplus. 

(c)  Halves  v.  Warner,  2  Vern.  477. 

(d)  Laivson  v.  Hudson,  1  Bro.  C.  C.  57  ;   Ancaster  v.  Mayer,  1  Bro.  C.  C.  454. 

(e)  Jenkinson  v.  Harcourt,  Kay,  688. 

(/)  Lomax  v.  Lomax,  12  Beav.  285.     See  the  effect  of  actual  payment  and    an 
inaccurate  receipt,  Fenivick  v.  Potts,  8  De  G.  M.  &  G.  506. 
(gr)  Brooke  v.  Warwick,  2  De  G.  &  Sm.  425. 
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Paragraphs  be  made  good  b}'  the  residuary  personalty  in  discharge  of  its  primary 
1325 — 1326  liability,  though  that  fund  may  also  have  been  bequeathed  free  from 
debts.  The  mortgage  debt  has  also  been  held  to  be  adopted  by  a 
surety,  so  as  to  discharge  the  mortgaged  estate,  where  he  devised 
it  to  the  principal  debtor  and  directed  that  all  moneys  payable  out 
of  it  under  the  mortgage  should  be  discharged  out  of  a  fund  which  he 
provided  for  the  payment  of  his  debts  (h). 
New  law  1326.  The  old  rule  has  been  reversed,  with  regard  to  mortgages 

Ki^gs  \S?^  °^  ^^^^  ^^^^^^  ^^^  chattels  real  on  the  death  of  the  mortgagor,  by 
the  statutes  commonly  called  Locke  Kings  Acts,  which,  as  between 
the  persons  entitled  to  the  mortgagor's  property,  make  the  mort- 
gaged estate  the  primary  fund  for  the  payment  of  the  debt.  By 
the  first  of  these  Acts  (17  &  18  Vict.  c.  113)  it  is  declared,  that  when 
any  person  shall,  after  December  31st,  1854,  die  seised  of,  or  entitled 
to  any  estate  or  interest  in  any  la7id  or  other  hereditaments  {i),  which 
shall  at  the  time  of  his  death  be  charged  with  the  payment  of  any 
sum  or  sums  of  money  by  way  of  mortgage  [k),  and  such  person  shall 
not  by  his  will  or  deed,  or  other  document,  have  signified  any  contrary 
or  other  intention,  the  heir  or  devisee  shall  not  be  entitled  to  have 
such  mortgage  debt  discharged  or  satisfied  out  of  the  personal  estate, 
or  any  other  real  estate,  of  such  person  ;  but  the  land  or  hereditaments 
so  charged  shall  as  between  the  different  persons  claiming  through 
or  under  the  deceased  person,  be  primarily  liable  to  the  payment  of 
all  mortgage  debts  with  which  the  same  shall  be  charged,  every  part, 
according  to  its  value,  bearing  a  proportionate  part  of  the  mortgage 
debt  charged  on  the  whole  thereof.  There  is  also  a  proviso,  that 
nothing  in  the  Act  shall  affect  or  diminish  any  right  of  the  mortgagee 
to  obtain  full  payment  or  satisfaction  of  his  mortgage  debt,  either 
out  of  the  personal  estate  of  the  person  so  dying  as  aforesaid  or 
otherwise  {I),  or  shall  affect  the  rights  of  any  person  claiming  under 
or  by  virtue  of  any  toill,  deed,  or  documetit,  made  at  the  passing  of 
the  Act,  or  to  be  made  before  January  1st,  1855.  But  this  does  not 
benefit  the  heir  taking  under  a  lapsed  devise  contained  in  any  such 
will  (wi).  The  direction  that  such  part  is  to  bear  a  proportionate 
part  according  to  its  value,  is  only  intended  for  the  benefit  of  the 
devisees  inter  se;    and  where  several   properties,  each  separately 

(h)  Mmkct  V.  Cliffe,  12  Jur.  739.  For  another  instance  of  implied  "  contrary 
mtcntion,"  see  lie  CamphcU,  Campbell  v.  Campbell,  [1893]  2  Ch.  206. 

(0  Including  copyholds  {Piper  v.  Piper,  1  Johns.  &  H.  91)  but  excluding  lease- 
holds (Solomori  V.  Solomon,  33  L.  J.  Ch.  473;  Re  Wormsle;/,  Hill  v.  Wormsley,  4 
Ch.  U.  (JG5).     This  latter  omis.sion  was  altered  by  the  amending  Act  of  1877. 

{k)  Tlii-s  included  an  equitable  mortgage  by  deposit.  Pembrooke  v.  Friend,  I 
Johns.  &  H.  132  ;   Coleby  v.  Coleby,  L.  R.  2  Eq.  803. 

(I)  This  proviso  is  for  the  exclusive  benefit  of  the  mortgagee.  Lipscomb  v.  Livs- 
comh,  L.  R.  7  Eq.  501.  ^  &  f  ±' 

(m)  Nelson  V.  Page.  L.  R.  7  Eq.  25.  The  heir  takes  under  his  ancestor  and  not 
by  virtue  of  the  word  heirs  in  the  proviso  for  redemption.  Piper  v.  Piper,  1  Johns. 
<Sc  H.  01. 
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mortgaged,  are  devised  to  the  same  devisee,  all  the  mortgages  are   Paragraphs 
consohdated  in  favour  of  the  personal  estate  {n).  1326—1328 

1327.  By  an  explanatory  statute  (30  &  31  Vict.  c.  69,  1867), 
it  is  declared  that  in  the  will  of  any  person  who  may  die  after 
December  31st,  1867,  a  general  direction,  that  the  debts,  or  that  Amending 
all  the  debts  of  the  testator,  shall  be  paid  out  of  his  personal  estate  ^*^*  ^^  l^^'^' 
shall  not  be  deemed  to  be  a  declaration  of  an  intention  contrary  to  fikSins  for 
or  other  than  the  rule  established  by  the  first  Act,  unless  such  Payment  of 
contrary  or  other  intention  shall  be"  further  deduced  by  words  vendor's 
expressly,  or  by  necessary  implication,  referring  to  all  or  some  W*^^^ 

of  the  testator's  debts  or  debt  charged  by  way  of  mortgage  on  any 
part  of  his  real  estate  (o). 

It  is  also  declared,  that  in  the  construction  of  both  Acts  the  word 
"  mortgage  "  shall  be  deemed  to  extend  to  any  lien  for  unpaid 
purchase-money  upon  any  lands  or  hereditaments  purchased  by  a 
testator.  This  has  been  held  to  extend  to  a  vendor's  lien  under 
a  contract  by  him  to  create  and  sell  ground  rents  (js)  ;  and  to  a 
case  where  the  purchaser  died  without  leaving  sufficient  personalty 
to  complete  the  purchase,  which  consequently  fell  through  [q). 

1328.  It  having  been  held  that  the  Acts  of  1854  and  1867  did  Amending 
not  apply  to  leaseholds  or  chattels  real,  or  to  vendor's  liens  under  ^""^  °^  ^^^^* 
purchases  hy  one  who  died  intestate  (r),  it  was  declared  by  another  ^^^'^^°^^'' 
explanatory  Act  (40  &  41  Vict.  c.  34,  1877),  that  both  the  former 

Acts  shall,  as  to  any  testator  or  intestate  dying  after  December  31st, 
1877,  extend  to  a  testator  or  intestate  dying  seised,  possessed  of, 
or  entitled  to  any  land  or  hereditaments  of  whatever  tenure,  which 
shall,  at  the  time  of  his  death,  be  charged  with  the  payment  of  any 
money  by  way  of  mortgage  or  any  other  equitable  charge,  including 
any  lien  for  unpaid  purchase-money ;  and  the  devisee,  or  legatee, 
or  heir,  shall  not  be  entitled  to  have  such  mortgage  debt  discharged 
out  of  any  other  estate  of  the  testator  or  intestate,  unless  (in  the  case 
of  a  testator)  he  shall  within  the  meaning  of  the  Acts  have  signified 
a  contrary  intention.  The  drafting  of  this  Act  is  not  free  from 
criticism.  It  seems  to  limit  the  exception  of  the  expression  of  a 
contrary  intention  to  the  case  of  a  testator,  the  draftsman  having 
apparently  forgotten  that,  by  the  former  Acts,  the  contrary  inten- 
tion might  be  expressed  by  deed  or  other  documents,  as  well  as 
by  will.  If  this  be  the  true  interpretation,  the  expression  bv  an 
intestate  of  a  contrary  intention  by  deed  or  other  document,  would 
be  effective  in  case  of  a  mortgage  under  the  first  Act,  but  not  in 
the  case  of  vendors',  or  other  equitable  liens  (q). 

(?i)  Be  Baron  Kensington,  Earl  of  Lang  ford  v.  Baron  Kensington,  [1902]  1  Ch.  203. 

(o)  This  applies  even  where  the  testator  directs  payment  out  of  a  specific  fund 
of  all  and  every  liability  which  he  may  have  incurred  during  his  lifetime.  Be  Hooper, 
Ashford  v.  Brooks,  [1892]  W.  N.  151. 

(p)  Be  Kidd,  Brooman  v.  Withall,  [1894]  3  Ch.  558. 

(q)  Be  Cockcroft,  Broadbent  v.  Groves,  24  Ch.  D.  94. 

(r)  Harding;  v.  Harding,  L.  R.  13  Eq.  493. 
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1329.  The  Acts  do  not  apply  to  a  general  charge  by  a  testator 
upon  his  real  estate  in  aid  of  his  personalty,  for  payment  of  debts 
or  legacies,  until  the  amount  of  the  charge  has  been  accurately 
defined,  and  the  devisee  has  taken  the  estate  subject  to  it,  at  which 
time  it  becomes  a  mortgage  within  the  Act  (.).  It  is  considered 
that  the  words,  "  other  equitable  charge,"  in  the  third  Act  do  not 
alter  this  construction.  Nor  do  the  Acts  exonerate  the  personal 
estate  from  payment  of  a  judgment  debt  for  which  the  debtor  s  lands 
were  actually  taken  under  an  elegit  in  his  lifetime  {t). 

1330.  The  acts  have  no  application  to  real  estate  of  a  partner 
mortgaged  to  secure  a  partnership  debt  (u) ;  nor  to  the  case  where 
a  testator  gives  to  a  son  the  option  of  purchasing  real  estate  at  a 
fixed  price.  In  such  cases  the  price  so  fixed  is  taken  to  be  for  the 
land  free  from  incumbrances  (v). 

1331.  The  provision  of  the  second  Act,  that  a  direction  for 
payment  of  the  testator's  debts  out  of  his  personal  estate,  shall 
not  be  deemed  to  be  a  declaration  of  an  intention  contrary  to  the 
rule  established  by  the  first  Act,  adopts  Lord  Campbell's  construc- 
tion of  the  latter  {w),  in  preference  to  that  of  other  judges  of  the 
Court  of  Chancery  (x).  The  effect  of  it  is,  that  a  "  contrary  inten- 
tion "  is  not  shown  by  a  mere  charge  of,  or  direction  for,  the  payment 
of  all  the  testator's  just  debts  out  of  his  personal  estate,  or  out  of 
his  other  real  estate  ;  or  out  of  a  mixed  fund,  in  aid  of  his  personal 
estate,  or  in  exoneration  of  his  real  or  other  real  estate  ;  or  by  a 
combination  of  those  expressions  (y).  But  a  direction  to  pay  his 
"  trade  debts  "  out  of  residuary  personal  estate  is  sufficient  to  exone- 
rate real  estate,  the  title  deeds  of  which  were  subsequently  deposited 
with  the  testator's  bankers  to  secure  an  overdrawn  trade  account  (2). 

The  intention  to  exonerate  the  mortgaged  estate,  only  extends 
to  the  value  of  the  fund  or  property  made  liable  by  the  testator ; 
and  if  that  fund  or  property  be  insufficient  the  residue  must  be 
borne  by  the  mortgaged  estate,  though  there  may  be  other  property 
which  is  liable  by  law  to  the  testator's  debts  (a)  :  ex  gr.  the  general 
personal  estate  {h). 

(s)  Heptvorih  v.  Hill,  30  Beav.  476. 

(0  Be  Anthony,  Anthony  v.  Anthony,  [1893]  3  Ch.  498. 

{u)  Be  Bitson,  Bitson  v.  Bitson,  [1899]  1  Ch.  128. 

(f)  Be  Wilson,  Wilson  v.  Wilso7i,  [1908]  1  Ch.  839. 

(iv)    Woolstencroft  v.  Woolstencroft,  2  De  G.  F.  &  J.  347. 

[x)  Mellish  V.  Vallins,  2  Johns.  &  H.  194  ;  Eno  v.  Tatham,  3  De  G.  J.  &  S.  443  ; 
and  other  cases. 

(y)  Be  Newmarch,  Newmarch  v.  Storr,  9  Ch.  D.  12  ;  Be  Bossifer,  Bossiter  v.  Bossiter, 
13  Ch.  D.  355  ;  Elliott  v.  Dearsley,  16  Ch.  D.  322.  But  see  and  distinguish  Be 
Nevill,  Bobinson  v.  Nevill,  59  L.  J.  Ch.  511 ;  Be  Valpy,  Valpy  v.  Valpy,  [1906] 
1  Ch.  531. 

(z)  Be  Fleck,  Colston  v.  Boherts,  37  Ch.  D.  677  ;  see  Be  Valpy,  Valpy  v.  Valpy, 
supra. 

(a)  Bodhouse  v.  Hold,  35  L.  J.  Ch.  67. 

(&)  Be  Birch,  Hunt  v.  Thorn,  [1909]  1  Ch.  787,  explainmg  Allen  v.  Allen,  30 
Beav.  395,  403. 
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1332.  The  expression  that  the  heir    or    devisee  shall    not    be   Paragraphs 

entitled  to  have  the  mortgage  debt  discharged  out  of  any  other  1332—1334 

real  estate  of  the  debtor,  means  other  real  estate  not  descended  or  Acts  do  not 

devised  to  such,  heir  or  devisee;  and  the  different  parts  of  the  propertv  ^^^^^  ^^^^^ 

^  I      r       J  same  persoa 

charged,  whether  personal  or  real  estate,  contribute  rateably  to  the  takes  realty 
payment  of  the  charge  (c).  The  expression  "  as  between  the  ^^^  Person, 
different  persons  claiming  through  or  under  the  deceased  person," 
(1326), only  refers  to  the  rateable  payment  of  the  debt  when  the 
debt  is  charged  on  several  estates  ;  and  the  estate  charged  is  liable, 
though  the  personalty  be  vested  in  the  Crown  under  a  title  [d)  not 
derived  through  or  under  the  deceased  mortgagor  (1347). 

1333.  The  Acts  do  not  affect  the  riohts  of  a  person  who  claims  Acts  do  not 
under  a  will  dated  before  January  1st,  1855,  though  republished  ^^^^^  ^^f^^g 
after  that  day,  unless  the  claim  be  wholly  or  partly  under  a  devise  1855. 
which  operates  only  by  virtue  of  the  republication  (e). 

Section  II. 

Exoneration  as  betAveen  persons  other  than 
the  peal  and  personal  representatives  of  the 
Mortg'ag'or. 

PARAGRAPH 

Cases  under  old  law  where  the  owner  of  equity  of  redemption  not  liable  for 

aeot  ..         ..         ..         ..         ..         ..         ..         ..         ..  loo^ 

Person  luho  raises  money  under  power  and  subsequently  repays    . .  . .  1335 

Tenant  for  life  who  raises  money  under  a  general  power  of  appointment  1336 

Surety   . .         . .         . .         . .         . .         . .         . .         . .         . .         . .  1337 

Wife  ivho  has  mortgaged  lands  for  husband  . .  . .  • .  . .  1338 

Exceptions  to  wife's  claim  to  be  exonerated  . .         . .  . .  . .  . .  1339 

Widoio  claiming  doiver  out  of  the  mortgaged  estate  . .  . .  . .  . .  1340 

Question  whether  when  widow  entitled  to  exoneration  she  is  postponed  to 

other  creditors  of  husband  . .  . .  . .  . .  . .  . .  1341 

Where  ivife  exonerated,  husband's  creditors  cannot  stand  in  mortgagee's 

place  against  his  estate    . .  . .  . .  . .  . .  . .  . .  1342 

Admission  of  parol  evidence  . .  . .  . .  . .  . .  . .  .  •  1343 

Cases  where  person  entitled  to  be  exonerated  . .  . .  . .  . .  1344 

Where  personalty  not  received  benefit,  the  debt  may  be  thrown  on  the  realty  1345 


1334.  AVhen  the  mortgaged  estate  has   descended  or  has  been  Cases  under 
devised  by  the  mortgagor,  or  when  he  has  sold  it  in  his  lifetime,  ^yj^e^e  the 
then  (and  in  some  other  cases  to  be  presently  mentioned),  inasmuch  o\Mier  of 
as  the  person  who  has  become  possessed  of  the  estate  did  not  con-  redemption 
tract  or  become  primarily  responsible  for  the  debts  (/ ),  his  personal  not  liable  for 
estate  did  not,  as  between  his  representatives,  become  liable  even 
under  the  old  law  to  exonerate  the  mortgaged  property  (g). 

(c)  lie  Newmarch,  Neumarch  v.  Starr,  9  Ch.  D.  12  ;  Lipscomb  v.  Lipscomb,  L.  R. 
7  Eq.  501  ;  Trestrail  v.  Mason,  7  Ch.  D.  655  ;  and  see  Buckley  v.  Buckley,  19  L.  R. 
Ir.  544. 

{d)  Dacre  v.  Patrickson,  1  Dr.  &  Sm.  182,  and  see  latter  part  of  paragraph  (1326) 
supra,  as  to  consolidation  of  several  mortgages  in  favour  of  the  personal  estate. 

(e)  Rolfe  V.  Perry,  9  Jur.  (n.s.)  853. 

(/)  Re  Errington,  Exp.  Mason,  [1894]  1  Q.  B.  11. 

(g)  Lawson  v.  Hudson,  1  Bro.  C.  C.  57  ;  Scott  v.  Beecher,  5  Mad.  96  ;    Tweddell  v. 
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raragrajiha 

1335—1338 
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Wife  who  has 
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1335.  Upon  the  same  principle  a  person  who  raises  money  by 
mortjiage  under  a  power  (A),  if  he  pay  ofi  the  mortgage,  will  be  an 
incumbrancer  for  the  amount,  though  he  take  no  assignment,  and 
though  the  ultimate  reversion  be  vested  in  himself  {i). 

1336.  On  the  same  principle,  it  was  considered  evidence  of  an 
intention  that  the  real  estate  should  remain  primarily  liable,  when 
the  owner,  being  tenant  for  life  with  remainder  to  such  uses  as  he 
should  appoint,  exercised  the  power  only  for  the  purpose  of  mort- 
gaging, without  appointing  the  fee  to  himself ;  and  so  left  himself 
in  the  position  of  a  person  with  a  limited  interest  in  an  incumbered 
estate  :  who,  if  he  should  discharge  the  mortgage,  was  assumed  to 
do  so  for  his  own  benefit  (^O  (1259).  But  this  reasoning  does 
not  apply  to  the  case  of  an  involuntary  charge  such  as  an  execution 
under  a  writ  of  elegit  levied  on  land  of  which  the  execution  debtor 
is  tenant  in  tail.  For  there  can  in  such  case  be  no  assumption 
that  the  debtor  intended  to  charge  the  land  in  exoneration  of  his 
personal  estate  (?),  and  Locke  Kings  Act  does  not  apply  to  such  a 
case  at  all. 

1337.  And  in  like  manner,  a  person  who  has  mortgaged  his 
estate  to  secure  the  debt  of  another,  stands  only  in  the  position 
of  a  surety  and  is  entitled  to  be  exonerated  by  the  principal 
debtor  (m). 

1338.  Within  this  equity  stands  the  wife  (1428)  who  has 
joined  in  mortgaging  her  estate  to  secure  money  raised  for  the 
benefit  of  her  husband  {n),  and  the  husband  who  has  covenanted 
to  pay,  in  a  mortgage  for  raising  the  wife's  portion  out  of  her 
estate  (o). 

"Where  the  estate,  whether  separate  or  not,  of  the  wife,  or  over 
which  she  has  a  power  of  appointment  (and  whether  or  not  it  be 
settled  to  her  separate  use  {"p),  is  mortgaged,  and  the  money  is  paid 
to  her  and  her  husband,  or  to  him,  it  is  considered  'pri^najacie  that 
it  was  borrowed  for  his  benefit ;  and  his  estate  is  first  applied,  as 
for  payment  of  his  own  debt,  unless  the  presumption  be  rebutted 

Tucdddl,  2  Bro.  C.  C.  101,  152  ;    Woods  v.  Huntingford,  3  Ves.  Jun.  128 ;  Cone  v. 
CV^c,  2  Salk.  449. 

(/*)  Jatkinson  v.  Harcourt,  Kay,  688. 
^  (i)  I'u  Lord  Eldon,  Exp.  Dighy,  Jac.  235  ;    Redington  v.  Bedington,  1  Ba.  &  Be. 

(i-)  Jenkimon  v.  Harcourt,  Kay,  688. 

(I)  Re  Anthony,  Anthony  v.  Anthony,  [1893]  3  Ch.  498. 

(m)  Lcc  V.  Rook,  Mos.  318  ;  Peirs  v.  Peirs,  1  Ves.  Sen.  521  ;  Evelyn  v.  Evdyyi,  2 
P.  Wms.  059. 

(h)  Huntington  v.  Huntington,  2  Vem.  437  ;  Tate  v.  Austin,  1  P.  Wms.  264.  Per 
\A>v\  Hauuwicke,  Peirs  v.  Peirs,  1  Ves.  Sen.  521  ;  Lancaster  v.  Evors,  10  Beav. 
154. 

(o)  Bagol  v.  Oughton,  1  P.  Wnis.  347  ;  see  Aguilar  v.  Aguilar,  5  Mad.  414,  where ' 
husband  and  wife  joined  in  granting  an  annuity. 

(p)  Hudson  V.  Carmichael,  Kay,  613  ;  Aguilar  v.  Aguilar,  5  Mad.  414  :  Thomas 
V.  Thomw>,  2  Kay  &  J.  79. 
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by  proof  on  the  part  of  the  husband,  that  the  whole  or  some  part   Paragraphs 
of  the  money  did  not  come  to  his  hands  (q).     And  the  result  will  ^^^^     ■^^^^ 
be  the  same,  where  the  husband  has  paid  off  the  mortgage,  and  has 
taken  an  assignment  of  it  in  trust  for  himself  (r). 

But  if  an  estate,  already  in  mortgage,  descend  (s)  upon  a  married 
woman,  or  it  be  proved  that  she  mortgaged  for  the  benefit  of  another 
person  than  her  husband  (which  may  be  shown  by  parol  evidence  {t)), 
or  if  a  feme  sole  mortgage  before  marriage  (w),  although  the  husband 
covenant  to  pay  the  money  ;  the  wife  or  her  heirs  after  the  husband's 
death  shall  not  compel  payment  out  of  his  personal  estate.  For 
the  debt  was  not  originally  his  ;  and  his  covenant  is  but  an  additional 
security  to  the  lender,  and  does  not  change  the  nature  of  the  debt. 
On  the  other  hand,  if  the  wife  come  to  redeem  such  a  mortgage  after 
the  husband's  death,  where  he  has  paid  off  part  of  the  mortgage 
debt,  the  same  principle  is  carried  out  actively  in  favour  of  the  hus- 
band's estate  ;  which  is  entitled  to  stand  in  the  mortgagee's  place  for 
all  sums  paid  by  the  husband  in  reduction  of  the  debt  (x). 

1339.  As  to  money,  the  whole  or  the  greater  part  of  which  was  Exceptions 
applied  in  payment  of  debts  incurred  by  the  wife  dum  sola,  or  which  ^j^j^^  ^^  ^^ 
was  paid  into  the  hands  of  the  wife  and  converted  by  her  to  her  own  exonerated, 
use  as  her  separate  money  ;  or  which  she  (having  the  absolute 
disposal  thereof)  has  appropriated  to  the  use  of  her  husband  (although 
it  seems  that  parol  evidence  of  her  intention  will  not  be  received 
contrary  to  the  terms  of  the  deed),  or  in  respect  of  money  as  a  con- 
sideration or  equivalent  for  which  a  settlement  has  been  made 
upon  the  wife,  there  will  be  no  indemnity  to  her  estate  against 
the  mortgage,  though  the  husband  have  given  a  bond  or 
covenant  (?/).  Nor  will  it  make  any  difference  if  part  of  the  money 
was  applied  to  his  use,  as  the  court  will  not  attribute  a  divided 
intention  to  the  parties.  The  wife  will  also  have  no  claim  to 
exoneration,  if,  after  her  husband's  death,  she  desire  his  executor 
to  apply  his  personalty  in  payment  of  the  legacies  given  by  his 
will,  whether  the  personal  estate  was  so  applied  before  or  after 
such  direction  (2;). 

And  even  where  the  money  was  raised  for  the  benefit  of  the 
husband  alone,  the  wife  will  have  no  claim,  if  the  mortgage  was 
made  in  execution  of  a  joint  power  in  the  husband  and  wife  to  raise 
money  by  mortgage,  and  she  took  the  estate  subject  to  the  power  ; 

(q)  Pocock  V.  Lee,  2  Vern.  604  ;  Tate  v.  Austin,  2  Vein.  689  ;  Parteriche  v.  Pouiett, 
2  Atk.  383  ;  Earl  of  Kinnoul  v.  Money,  3  Swans.  202,  n.  See  Buscombe  v.  Hare,  6 
Dow.  1. 

(r)   Huntington  v.  Huntington,  2  Vern.  437. 

(s)  Bagot  v.  Oughton,  1  P.  Wms.  347. 

(t)  Gray  v.  Dowman,  27  L.  J.  Ch.  702.  (m)  Pitt  v.  Pitt,  Turn.  &  Russ.  180. 

'     {x)  Id.  ;  and  see  Nelson  v.  Booth,  3  Jur.  (n.s.)  951. 

(y)  Lewis  v.  Nangle,  Ambl.  150  ;  per  Lord  Thuklow  m  Clinton  v.  Hooper,  3 
Bro.  C.  C.  200  ;  Earl  of  Kinnoul  v.  Money,  3  Swans.  202,  n. 

(r)  Clinton  v.  Hooper,  3  Bro.  C.  C.  200. 
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because  the  estate  conveyed  to  the  mortgagee  was  not  that  of  the 
wife  alone,  but  was  created  under  the  power,  and  in  conformity 
with  the  purpose  of  the  settlement  (a). 

So  where  the  wife's  estate,  subject  to  a  mortgage,  was  settled  to 
her  separate  use,  and  during  coverture  the  husband  covenanted, 
upon  an  assignment  of  the  mortgage,  for  payment  by  him  or  his 
wife,  and  received  the  rents  during  the  coverture  by  her  consent, 
having  also  verbally  promised  before  the  settlement  to  pay  off  the 
mortgage ;  it  was  held,  that  his  estate  was  not  liable  at  the  suit 
of  the  widow,  though  it  might  be  so  as  between  it  and  the  mort- 
gagee (6). 

1340.  A  widow  claiming  dower  has  no  right  to  be  indemnified 
by  the  heir  against  her  husband's  mortgage,  subject  to  which  she 
must  take,  it  being  a  disposition  fro  tanto  (c).  But  she  will  be  ex- 
onerated as  to  ordinary  debts,  to  which  the  land  was  not  liable 
during  the  husband's  life  (d). 

1341 .  It  has  been  said,  that  where  the  wife  comes  for  exoneration 
of  her  mort2fao;ed  estate  ag-ainst  the  assets  of  the  husband,  all  his 
other  debts  shall  be  preferred  to  this  claim  (e)  ;  and  the  dictum 
was  cited  approvingly  by  Lord  Thurlow  (f).  But  its  correctness 
has  been  doubted  (g)  by  Wood,  V.-C,  even  where  the  wife's  mort- 
gaged estate  is  not  settled  to  her  separate  use  ;  the  right  of  the 
wife  being  better  than  that  of  the  heir,  with  which  it  had  been 
compared,  because,  unlike  him,  she  can  assert  it  against  legatees  ; 
and,  by  virtue  of  an  implied  assumpsit  between  husband  and  wife, 
she  is  considered  to  have  the  full  right  of  a  surety  to  be  satisfied 
out  of  her  husband's  estate.  And  where  the  mortgaged  estate  was 
separate  property  (A),  and  the  wife  joined  the  husband  in  a  mort- 
gage, which  expressed  that  the  money  was  paid  to  them  both,  and 
he  covenanted  for  repayment,  it  was  held  to  be  clear,  that  the  wife 
should  be  treated  as  a  distinct  person,  having  the  same  right  as  a 
stranger  to  be  exonerated  out  of  her  husband's  estate,  as  against 
his  other  creditors. 

1342.  Where  the  mortgaged  estate  of  the  wife  is  exonerated 
out  of  the  husband's  assets,  none  of  his  creditors  have  a  right  to 
stand  in  the  place  of  the  mortgagee,  as  against  the  wife's  estate  {i). 

1343.  The  rule  concerning  the  admission  of  parol  evidence  in 
such  mortgages,  appears  to  be  that,  though  parol  evidence  is  not 


(a)  ScholefieM  v.  Lodcwood,  32  Beav.  439. 
(6)  Christmas  v.  Christmas,  Sel.  Ca.  in  Ch.  20. 
(c)  Jones  V.  Jones,  4  K.  &  J.  36L 
J,d)  Spyer  v.  Uijatt,  20  Beav.  G21 ;   see  O'Eorke  v.  O'Eorke  (No.  2),  17  L.  R.  Ir. 

(f)  Tale  V.  Austin,  1  P.  W^ms.  264. 

(/)   Clinton  v.  Hooper,  3  Bro.  C.  C.  200. 

(r/)   Hudson  V.  Carmichael,  Kay,  at  p.  622. 

(h)   Hudson  v.  Carmichael,  Kay,  613  ;   Parteriche  v.  Powlet,  2  Atk.  383. 

(()  Per  Lord  Hardwicke,  Robinson  v.  Gee,  1  Ves.  Sen.  252. 
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admissible  to  show  that  a  transaction  purporting  by  the  instruments   Paragraphs 
themselves,  or  by  them  and  by  other  evidence  not  parol,  to  be  for  ■^^'^^ — IM^ 
the  husband's  benefit,  was  of  a  different  kind ;    it  may  be  shown  Admission 
that  the  debts  of  the  wife  were  paid  with  the  money,  or  that  it  was  °vid^^°^ 
in  fact  applied  to  some  other  than  the  purpose  for  which  it  was 
raised  ;    or  that,  under  the  circumstances,  the  husband's  estate  is 
not  primarily  liable  {h).     Hence,  evidence  is  admissible,  that  the 
widow,  in  conversation  with  the  executor,  admitted  an  agreement 
that  the  debt  should  be  discharged  out  of  the  estate,  and  disclaimed 
her  right  to  exoneration. 

1344.  Where  the  person  (whether  heir  or  devisee  of  the  estate),  Case  where 

in  whose  hands  it  was  entitled  to  exoneration  out  of  the  personalty  P*"^'?*^,'^ ,  ,    , 

^  -^   entitled  to  be 

of  the  mortgagor,  himself  becomes  entitled  to  that  personalty,  and  exonerated 

dies,  without  having  discharged  the  mortgage,  the  same  personalty  *^"*  ^^ 

in  the  hands  of  his  executor  {I)  did  not,  even  under  the  old  law,  becomes 

exonerate  the  estate  in  the  hands  of  his  heir,  notwithstandins;  the  f"*i'^l';<^ 

to  sucli 

liability  which  the  first  heir  or  devisee  was  under  to  be  sued  at  law  personalty. 
on  the  covenant  in  the  original  mortgage  (m).     Neither  will  the 
covenant,  by  an  heir  so  circumstanced,  to  indemnify  against  the 
mortgage    debt  another   estate  which  by  law  he  was  bound  to 
indemnify,  amount  to  an  adoption  of  the  debt  {n). 

This  doctrine  has  been  applied  to  a  case,  in  which  the  first  devisee 
of  the  estate,  being  also  the  executor  of  the  mortgagor  but  not 
having  proved  the  will,  had  neither  acquired  a  complete  title  to 
the  personalty  out  of  which  the  estate  was  entitled  to  be  exonerated, 
nor  had  an  opportunity  of  discharging  the  mortgage  thereout  (o). 
In  this  decision,  however,  the  doctrine  of  Scott  v.  Beeclier  appears 
to  have  been  followed  as  an  arbitrary  rule  of  law,  without  special 
reference  to  the  particular  facts  of  the  one  case,  or  to  the  grounds 
of  decision  of  the  other  ;  and  particularly  to  have  been  made 
without  regard  (1)  to  the  fact,  that  the  person  who  acquired  both 
the  mortgaged  estate  and  the  personalty  of  the  original  mortgagor, 
had  died  so  soon  after  the  latter,  that  she  had  no  opportunity  of 
applying  the  personalty  in  payment  of  the  debt,  and  could  not, 
therefore,  have  elected  to  continue  it  as  a  charge  on  the  mortgaged 
estate  ;  which  election  in  Scott  v.  Beecher  was  considered  to  have  been 
made,  though  it  was  thought  unnecessary  to  press  it  as  a  primary 
ground  of  decision ;  or  (2)  to  the  question  whether  the  common 
heir  of  the  first  devisee  and  of  the  mortgagor  was  not  entitled  to 

(k)  Clinton  v.  Hooper,  3  Bro.  C.  C.  200  ;  Hudson  v.  Carmichael,  Kaj',  at  ]i. 
620,  per  Wood,  V.-C.  ;  Thomas  v.  Thomas,  2  Kay  &  J.  79  ;  Gray  v.  Dowman,  27 
L.  J.  Ch.  702. 

f  (l)  Scott  V.  Beecher,  5  Mad.  96  ;  Earl  Clarendon  v.  Barham,  1  Y.  &  Coll.  C.  C. 
688  ;  Evans  v.  Smithson,  cited  there  ;  Ilchester  v.  Carnarvon,  1  Beav.  209.  See 
Hickling  v.  Boijer,  per  Lord  Tkuro,  3  Mac.  &  G.  635. 

(m)  Re  Taylor,  8  Ex.  384.     See  11  Geo.  4  &  1  Will.  4,  c.  47. 

{n)  Ilchester  v.  Carnarvon,  1  Beav.  209. 

(o)  Swainaon  v.  Swainson,  6  De  G.  M.  &  G.  048. 
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Paragraphs  claim  the  personalty  of  the  latter  as  an  exonerating  fund,  on  the 
1344—1345  rrroimd  that  it  was  still  unadministered  and  applicable  for  the 
purpose.  Upon  this  latter  ground,  Wood,  V.-C,  had,  in  fact 
(though  the  case  was  not  brought  under  the  notice  of  Lord  Cmn- 
worthm  Swainson  v.  Swainson),  refused  to  hold  (p)  that  the  personalty 
of  an  intestate  mortgagor,  to  whose  estate  no  administration  had 
been  taken  out  in  the  lifetime  of  his  heir,  should  be  applied  by  a 
subsequent  administrator  both  of  the  mortgagor  and  his  heir,  to 
exonerate  the  mortgaged  property  in  the  hands  of  the  common 
heir  of  both  of  them  ;  pointing  out,  however,  that,  according  to  the 
present  law  as  laid  down  by  the  several  cases  cited  above,  the  equities 
are  not,  as  they  formerly  were  (q),  affected  by  the  argument  that, 
because  the  personalty  of  the  heir  or  devisee,  who  has  become 
possessed  of  both  real  and  personal  estate,  has  been  increased  by 
permitting  the  charge  to  remain,  his  successor  to  the  estate  ought 
to  be  exonerated  out  of  the  personalty  derived  from  the  original 
mortgagor.  But  it  should  be  observed,  that  the  ground  of  decision 
against  the  exoneration  of  the  real  estate  in  Scott  v.  Beecher  (upon 
which,  and  upon  the  other  cases  decided  on  its  authority,  the 
determination  in  Swainson  v.  Swainson  was  founded),  was  (as  is 
correctly  stated  by  Wood,  V.-C,  in  the  early  part  of  his  judgment 
in  Bond  v.  England)  that  the  heir  of  the  devisee  took  an  estate 
charged  with  a  debt  to  which  the  ancestor  was  not  personally  liable. 
This  corresponded  with  the  facts  in  Bond  v.  England,  and  not,  (as 
was  afterwards  stated  by  the  V.-C),  that  the  same  person  had 
both  funds  under  his  control ;  which,  as  he  said,  did  not  happen  in 
the  last-mentioned  case. 

1345.  The  converse  of  the  principle,  (that  because  the  personalty 
of  the  heir  or  devisee  has  benefited  by  the  security,  it  ought  to 
exonerate  the  mortgaged  estate),  has  been  applied  to  throw  the  debt 
on  the  mortgaged  estate,  where  the  personalty  had  not  received 
benefit  (r).  But  in  a  modern  case  {s),  in  which  specialty  and 
mortgage  debts  of  the  devisor  were  paid  off  by  the  devisee  by  means 
of  a  new  mortgage,  it  was  considered  that  the  borrowing  of  the 
money,  and  the  giving  a  new  mortgage,  made  the  devisee's  personal 
estate  primarily  liable,  notwithstanding  the  purpose  for  which  the 
loan  was  applied.  This,  of  course,  would  not  affect  a  mortgage  made 
by  the  owner  of  an  estate,  to  raise  money  with  which  the  estate  had 
been  charged  by  the  former  owner  {t). 

(p)  Bond  V.  EwjUnd,  2  K.  &  J.  44. 

(V)  See  Gilb.  Lex.  Prset.  315  ;  Belvedere  v.  Rochfort,  5  Bro.  P.  C.  299  ;  and  see 
observatiomi  of  Kkight-Bruce,  V.-C,  in  Earl  Clarendon  v.  Barham,  i  Y.  &  CoU. 
C.  C.  688. 

(r)  Larl  Tankerville  v.  Fawcett,  1  Cox,  237  ;  and  see  Perkins  v.  Baynton,  2 
1 .  Wms.  044,  n.  ;  M'hcre,  however,  there  was  a  trust  for  sale  of  part  of  the  realtj^ 
for  payment  of  debts,  and  the  residue  was  devised  beneficially  to  the  trustee. 

(#)  BufjcA  V.  Bufjot,  10  Jur.  (n.s.)  1169. 

(<)  fcJec  ^od  V.  Lord  Ucnky,  Dan.  211,  322. 
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EIGHT   OF   MOETGACrOE   TO   INDEMNITY. 

A  MOETGAGOR  Selling  his  equity  of  redemption  is  entitled,  in 
the  absence  of  any  stipulation  to  the  contrary,  to  be  indemnified 
by  his  vendee  against  the  mortgage  (a).  The  right,  where  it 
exists,  arises  from  implied  contract  (h).  This  equitable  doctrine 
of  the  right  to  indemnity  applies  only  as  against  a  purchaser  in 
fact,  and  therefore,  where  at  the  request  of  the  actual  purchaser 
the  land  in  question  was  conveyed  to  his  nominee  by  deed, 
absolute  in  form,  but  for  the  purpose  of  security  only,  the 
nominee  was  held  not  liable  to  indemnify  the  vendor  (c).  In 
Fraser  v.  Fairbanks  (d)  a  mortgagor  agreed  in  writing  to  sell 
lands,  subject  to  mortgages  thereon,  to  a  purchaser  in  trust  for 
himself  and  others,  who  was  to  form  a  company  to  take 
over  the  property.  Before  the  transaction  was  completed 
the  company  was  incorporated,  and  the  purchaser  filed  a 
declaration  that  he  held  the  property  in  trust  for  the  company, 
but  gave  no  formal  conveyance.  An  action  having  been 
brought  against  the  mortgagor  to  recover  interest  due  on  a 
mortgage  against  the  property,  the  purchaser  was  brought  in  as 
a  thu'd  party  to  indemnify  the  mortgagor  against  a  judgment  in 
the  action.  It  was  held,  reversing  the  decision  of  the  Supreme 
Court  of  Nova  Scotia,  that  the  evidence  showed  that  the  sale  was 
not  to  the  purchaser  on  his  own  behalf,  but  for  the  company, 

(a)  Thompson  v.  Wilkes  (185G),  5  Gr.  594;  Cauavan  v.  Meek  (1883),  2  Out. 
636;  Boyd  v.  Johnston  (1890),  19  Ont.  598;  Bridgman  v.  Daw  (1892),  40  W.  K. 
253;  Walker  v.  Dickson  (1892);  20  Ont.  App.  96,  at  p.  202;  Corley  v.  Gray, 
post,  774;. 

(6)  Beaty  v.  Fitzsimmons  (1893),  23  Ont.  245;  British  Canadian  Loan  Co.  v. 
Tear  (1893),  23  Ont.  664. 

(c)  Walker  v.  Dickson  (1892),  20  Ont.  App.  96. 

(d)  (1894),  23  S.  C.  R.  79. 

F. 
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and  the  company  and  not  the  purchaser  was  liable  to  indemnify 
the  vendor.  When  a  mortgagor,  who  has  covenanted  for  pay- 
ment of  the  mortgage  debt,  sells  his  equity  of  redemption  sub- 
ject to  the  mortgage,  a  relation  of  suretyship  arises  between 
him  and  the  purchaser  as  to  the  payment  of  the  debt ;  and  if 
the  debt  is  allowed  to  run  into  default,  the  mortgagor  will  be 
entitled  to  call  upon  the  assignee  to  pay  it  (r).  If  the  purchaser 
of  the  equity  of  redemption  covenants  to  indemnify  the  mort- 
gagor, the  latter  may  maintain  an  action  against  such  purchaser 
before  he  has  been  compelled  to  pay  anything  (/).  If  a  mort- 
gagor who  has  conveyed  his  equity  of  redemption  subject  to 
the  mortgage,  is  called  on  for  payment  by  the  mortgagee  under 
the  covenant  for  payment,  the  mortgagor  is  entitled  as  against 
the  purchaser  of  the  equity  of  redemption  to  a  lien  on  the  lands 
for  the  amount  which  he  is  compelled  to  pay((7).  A  claim 
against  a  pui'chaser  of  an  equity  of  redemption  for  indemnity 
against  the  mortgage  debt,  may  be  assigned  by  the  mortgagor 
to  the  mortgagee,  and  is  enforceable  by  the  latter  (h).  Where  a 
mortgagor  sells  his  equity  of  redemption  in  mortgaged  lands, 
and  takes  a  covenant  for  payment  of  the  mortgage  debt  from 
his  grantee,  who  in  turn  sells  and  takes  a  like  covenant  for 
payment,  which  he  assigns  to  the  mortgagor,  the  latter  may 
maintain  an  action  thereon  against  the  last  purchaser  (/).  In 
Manitoba  a  covenant  on  the  part  of  the  purchaser  to  pay  the 
mortgage  moneys  and  indemnify  the  mortgagor  is  implied, 
unless  otherwise  expressed,  in  every  instrument  tranferring 
land  subject  to  a  mortgage  (A-),  xi  married  woman  who 
purchases  an  equity  of  redemption  is  not  bound  to  indemnify 
her  grantor  unless  she  expressly  contracts  to  do  so  (I). 

(e)  CampheV  v.  Robinson  (1880),  27  Gr.  G34. 

(f)  Cullin  V,  Rinn  (1887),  5  Man.  R.  8 ;  Higfjlns  v.  Trusts  Corporation  of 
Ontario  (1899),  30  Ont.  GSi  ;  Newhurn  v.  Markekan  (1892),  19  Ont.  App.  729. 

(3)  Hamilton  Provident  Loan  and  Investment  Co.  v.  Smith  (1888),  17  Ont.  1. 
(/*)  British  Canadian  Loan  Co.  v.  Tear  (1883),  23  Ont.  664. 
(t)  Small  V.  Thompson  (1897),  28  S.  C.  R.  219. 

(li)  R.  S.  ]Man.  (1902),  c.  148,  s.  81.    (A  similar  provision  is  in  force  in  the 
Nortli  West  Territories,  57  &  58  Vict.  (D)  (1884),  c.  28,  s.  65.) 
(/)  ArMirJuiel  v.  Wilhie  (1891),  18  Ont.  App.  464. 


IMPLIED  COVENANT  OF  INDEMNITY  68Gc- 

Im'plied  Covenant  of  Indemnity. 

I  and  F  gave  a  mortgage  to  plaintiff  on  the  former's 
homestead;  subsequently  I  transferred  it  to  defendants. 
Plaintiff  then  notified  defendants  that  they  must  indemnify 
him  under  the  implied  covenant  in  the  transfer,  as  provided  in 
Manitoba  Eeal  Property  Act.  Defendants  then  reassigned  the 
property  to  I.  I  assigned  to  plaintiff  her  rights  under  the 
implied  covenant  against  defendants.  As  transfer  was  absolute, 
defendants  were  held  liable  for  amount  of  mortgage  {m). 

(m)  Short  V.  Graham,  7  W.  L.  K.  787  distinguished;  and  see  Carman  v 
Wi,,htman  (1907),  10  W.  R.  13.5;  Morice  v.  Kerrdgham,  9  W.  L.  E  307  See 
Canada  Landed  and  National  Inrestment  Company  v.  Shaver;  and  Frontenace 
Loan  and  Investment  Security  v.  Eysop,  post,  p.  774*. 


CHAPTER   IL 

Of  Cases  in  which  two  op  more  Estates  are 
liable  to  Contribute  to  the  Debt. 

PARAGRAPH      Paragraph 

Contribution  and  marshalling  . .         . .  . .  . .  . .  . .  1346  1346 

Where  several  estates  liable  for  the  debt  they  must  contribute  rateably  to  its 

discharge  . .  . .  . .  . .  . .  . .  . .  . .  . .  1347 

Collateral  security  does  not  mean  "  secondary  "       . .  . .  . .  . .  1348 

Eight  of  contribution  may  be  controlled  by  right  of  marshalling     . .  . .  1349 

Sale  of  part  of  incumbered  estate  throws  old  debt  on  misold  residue  . .  1350 

Perso}i  entitled  to  elect  between  estates  who  has  mortgaged  one        ..  ..  1351 

Insurance  office  no  right  to  contribution  where  policy  mortgaged  along  with 

other  property  and  assured  commits  suicide  . .  . .  . .  1352 

Respective  rights  of  real  and  personal  representatives  of  lunatic     ..         . .  1353 

Personal  estate  of  infant  applied  in  payment  of  mortgage  debt       . .  . .  1354 


1346.    Having  considered  the  circumstances  under  which  the  Contri- 
f  and,  which  in  the  first  instance  is  liable  to  the  mortgage  debt,  bution  and 
retains  or  is  exonerated  from  its  primary  liability,  it  remains  to  be  ^^^"^  ^  "^^' 
observed,  that,  as  between  the  mortgaged  estates  and  other  property 
of  the  owner  of  them,  or  as  between  different  estates  subject  to 
the    same    mortgage,  one    part   may  become  liable  to  contribute 
to  the  payment  of  the  debt,  either  primarily,  or  by  the  deficiency 
of  the  estate  or  fund  upon  which  the  primary  liability  has   been 
fixed. 

The  equities  which  thus  arise  between  the  dii^efent  funds  are 
adjusted  under  the  doctrines  of  Contribution  and  Marshalling  ; 
which  are  extensively  applied,  not  only  as  between  the  owners  of 
funds  liable  to  the  payment  of  mortgage  debts,  but  also  in  the 
general  administration  of  the  assets  of  the  deceased  mortgagor, 
the  consideration  of  which  is  beyond  the  scope  of  this  work.  These 
rights  act  reciprocally,  and  rest  upon  the  principle  that  a  fund, 
which  is  equally  liable  with  another  to  pay  the  debt,  shall  not  escape 
because  the  creditor  has  been  paid  out  of  that  other  fund  alone;  and 
on  the  other  hand,  that  a  creditor  who  has  the  means  of  satisfying 
his  debt  out  of  several  funds,  shall  so  exercise  his  right  as  not  to 
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Paragraphs    take  from  another  creditor  or  claimant  the  fund  which  forms  his 
1346     1347  oeIv  securitv. 


Where 
several 
estates  liable 
for  the  debt 
they  must 
contribute 
rateably  to 
its  discliarge. 


1347.  Premising  that  the  payment  of  a  mortgage  debt  of  a 
deceased  mortgagor,  from  which  the  personal  estate  has  been 
exempted,  or  which  the  personal  estate  (where  it  is  the  primary  fund) 
is  insufficient  to  satisfy,  must  be  borne  in  the  following  order, 
viz  : — (1)  by  estates  specially  devised  for  payment  of  the  mortgage 
or  other  debts  of  the  person  liable  [a]  ;  (2)  by  descended  estates 
(6) ;  (3)  by  estates  specifically  devised,  but  charged  with  debts  (c) ; 
(4)  by  general  pecuniary  legacies;  and  (5)  by  property  comprised 
in  a  general  or  residuary  devise,  or  appointed  (d)  ;  the  effect  of 
the  equitable  doctrines  of  contribution  and  marshalling  is  shortly 
as  follows  : — 

If  several  estates,  (whether  of  one  or  of  several  owners  (e)),  be 
mortgaged  for,  or  subject  equally  (and  not  one  as  surety  or  collateral 
security  for  the  other  (/)),  to  one  debt ;  or,  if  the  owner  of  several 
estates,  having  mortgaged  one  of  them,  charses  his  real  estate  with 
or  devises  it  in  trust  for  payment  of  his  debts  (g),  and  the  estates 
descend  or  are  devised  to  difierent  persons  (for  the  rule  will  not  hold 
where  they  come  to  the  same  person  (h)  )  and  though  one  of  them 
pass  by  a  specific  and  the  other  by  a  residuary  devise  (i)  ;  the  several 
estates  shall  contribute  rateably  to  the  debt ;  being  valued  for  that 
purpose,  after  deducting  from  each  estate  any  other  incumbrance 
by  which  it  is  affected  ;  and  a  vendor's  lien  being  reckoned  like  any 
other  incumbrance  (/v).  The  right  of  contribution  between  estates 
so  charged  is  not  affected  by  Locke  Kings  Act  (l),  which  also  does 
not  affect  the  liability  of  real  and  personal  estate  to  contribute 


(a)  Powis  V.  Corbet,  3  Atk.  556  ;  Donne  v.  Lewis,  2  Bro.  C.  C.  257  ;  Bartholomew 
V.  Maij,  1  Atk.  487  ;  Tweedale  v.  Coventry,  1  Bro.  C.  C.  240  ;  Phillips  v.  Parry,  22 
Beav.  279. 

(i)  Gallon  V.  Hancock,  2  Atk.  424,  430  ;  Barnewell  v.  Caivdor,  3  Mad.  453. 

(c)  Davies  v.  Topp,  1  Bro.  C.  C.  524  ;  Donne  v.  Lewis,  2  Bro.  C.  C.  257.  See  3  &  4 
WiU.  4,  0.  104. 

(d)  Jarnian  on  Wills,  5th  ed.  p.  1430.  See  Dndy  v.  Hartridge,  1  Dr.  &  Sm.  236  ; 
Hcnsman  v.  Fryer,  L.  R.  2  Eq.  027  ;  Rotheram  v.  Rolheram,  26  Beav.  465  ;  Betheli 
V.  Green,  34  Beav.  302. 

(e)  See  Aldrich  v.  Cooper,  8  Yes.  382  ;  Clarke  v.  Brcrcton,  1  Jones,  165  ;  Johnson 
v.  Child,  4  Hare,  87. 

(/ )  Marquis  of  Bute  v.  Cunywjhame,  2  Russ.  275  ;  Stringer  v.  Harper,  26  Beav. 
33. 

(g)  Carter  v.  Barnadiston,  1  P.  Wms.  505  ;  Irvin  v.  Ironmonger,  2  Russ.  &  Myl. 
531  ;  Middleton  v.  Middleton,  15  Beav.  450.     See  Eyre  v.  Green,  2  Coll.  C.  C.  527. 

(h)  Stronge  v.  Hawkes,  4  De  G.  M.  &  G.  186. 

(i)  Gihhins  v.  Eyden,  L.  R.  7  Eq.  371  ;  Sackville  v.  Smyth,  L.  R.  17  Eq.  153  ;  Re 
Smith,  Hannington  v.  True,  33  Ch.  D.  195,  dissenting  from  Brownson  v.  Lawrance, 
L.  R.  6  Eq.  1. 

{k)  Barnwell  v.  Iremonger,  1  Dr.  &  Sm.  242. 

(l)  Sackville  v.  Smyth,  supra  ;  notwithstanding  Brownson  v.  Lawrance,  svpra, 
and  see  Re  Smith,  Hannington  v.  True,  supra. 
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rateably,  when  both  are  included  in  the  same  security  (m).  So  Purauraphs 
if  one  of  the  estates  have  been  mortgaged  for  one  debt  and  both  of  1347—1349 
them  for  another,  though  the  first  shall  bear  exclusively  its  own  debt, 
both  must  contribute  rateably  to  that  which  is  later  ;  the  amount 
of  the  first  debt  being  deducted  from  the  value  of  the  estate  which 
has  paid  it  (n).  But  if  there  are  successive  loans,  and  successive 
securities,  and  nothing  to  show  that  one  estate  was  to  be  charged 
before  another,  all  will  be  charged  rateably  (o),  provided  there  be 
an  actual  specific  charge  upon  each  estate,  and  not  merely  a  general 
charge  or  liability  upon  one  of  them  ;  it  being  necessary  in  order  to 
raise  a  case  of  rateable  apportionment  that  each  property  shall  be 
equally  liable  (p).  The  right  of  contribution  extends  to  sureties 
who  are  liable  for  the  same  debt,  and  whose  liabilities  are  con- 
temporaneous (q). 

1348.  In  questions  of  liability,  the  use  of  the  word  "  collateral '"  "Collateral 
does  not  imply  that  the  security  so  called,  is  secondary  to  another  ;  doe^no'tmcan 
and  the  absence  of  a  special  provision  that  one  estate  shall  be  "secondary." 
resorted   to   before   another,    is   relevant  (r).     Where   the   charge 
consisted  of  a  life  annuity,  and  the  value  of   one  of   the  estates 

charged  was  of  a  fluctuating  nature,  it  was  held  that  the  contri- 
bution must  be  from  year  to  year,  according  to  the  actual  income 
in  each  year  (s). 

1349.  But  the  right  of  contribution  will    be  prevented  by  the  Right  of 
right  of  marshalling,  from  being  applied  against  an  estate  which  is  ^ay^t'T^'^" 
liable  to  other  creditors  of  the   debtor  (t)  ;    or  which,  not  being  controlled 
charged  with  his  debts,  and  even  though  consisting  of  leasehold  marshalling, 
and  other  personalty,  is  liable  under  a  specific  or  pecuniary,  as 
distinguished  from  a  residuary,  bequest ;   the  devisee  in  such  cases 

being  obliged  to  take  the  mortgaged  estate  as  he  finds  it  (u).  And 
so  if  one  of  several  estates  charged  with  the  payment  of  debts  be 
expressly  made  liable  to  the  payment  of  a  mortgage  debt  to  which 
it  is  subject,  it  will  not  be  liable  to  contribute  with  the  other  estates 
to  the  general  charge  (x). 

(m)  Lipscomb  v.  Lipscomb,  L.  R.  7  Eq.  501  ;  Tresirail  v.  Mason,  7  Ch.  i).  G55. 
And  see  Re  Dunlop,  Dunlop  v.  Dunlop,  21  Ch.  D.  583,  590. 

(w)  Lipscomb  v.  Lipscomb,  supra  ;  De  Eochefort  v.  Dawes,  L.  R.  12  Eq.  540. 

(o)  Leonino  v.  Leonino,  10  Ch.  D.  460  ;  and  see  Flint  v.  Howard,  [1893]  2  Ch.  54. 

(p)   Re  Dunlop,  Dunlop  v.  Dunlop,  21  Ch.  D.  583. 

{q)  Duncan,  Fox  &  Co.  v.  North  and  South  Wales  Bank,  1 1  Ch.  D.  88,  per  Jessel, 
M.R.  ;   (and  see  6  App.  Cas.  1). 

(r)  Re  Athill,  AiJiill  v.  Athill,  16  Ch.  D.  211. 

(s)  Ley  V.  Ley,  L.  R.  6  Eq.  174. 

{t)   Bartholomew  v.  May,  1  Atk.  487. 

(u)  Oneal  v.  Mead,  1  P.  Wms.  694  ;  Davis  v.  Gardiner,  2  P.  Wms.  187  ;  Wythe  v. 
Henniker,  2  Myl.  &  K.  635  ;  Halliwell  v.  Tanner,  1  Russ.  &  M;>1.  033  ;  Cope  v.  Cope, 
2  Salk.  449.     See  Symons  v.  James,  2  Y.  &  Coll.  C.  C.  301. 

(.t)    Wisden  v.  Wisden,  2  Sm.  &  G.  396. 
F.  2  Y 
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Paragraphs  1350.  Bv  the  salc  of  part  of  an  incumbered  estate  the  burden  is 
1350  1353  thrown  upon  the  residue  in  favour  of  the  purchaser  ;  and  if  part  of 
Sale  of  part  of  the  estate  have  been  given  in  exchange,  the  equity  is  the  same  as 

^tat™  tS-ows  ^^  ^^  ^^^^  ^^^^  ^^^^'  ^^^  ^°  liability  is  thrown  upon  the  land  received 

whole  debt     in  exchange  (y).    Moreover,  it  has  been  recently  held  that  it  makes 

residue^  no  difference  whether  the  purchaser  is  a  purchaser  for  value  or  merely 

a  voluntary  grantee  where  the  grantor  is  personally  liable  for  the 

debt  even  where  he  entered  into  no  covenants  for  title  with  the 

voluntary  grantee  (2). 

Person  1351.  If  a  person  bound  to  elect  between  two  estates,  have 

el^'t  between  mortgaged  one  of  them  before  election,  and  afterwards  elect  to  take 
estates  who  the  Other,  the  first  must  be  taken  subject  to  the  mortgage,  but  shall 
^gTote.      ^«  exonerated  by  the  other  (a). 


Insurance 
office  no 
right  to 
contribution 
where  policy 
mortgaged, 
along  with 
other 

property,  and 
the  assured 
commits 
suicide. 


Respective 
rights  of  real 
and  personal 
representa- 
tives of 
lunatic. 


1352.  An  insurance  office,  by  the  rules  of  which  a  policy  will 
become  void  upon  the  suicide  of  the  insured  except  to  the  extent 
of  any  interest  acquired  for  valuable  consideration  or  by  way  of 
security,  holds  out  that  the  owner  of  such  an  interest  will  be  entitled 
to  pa}Tnent ;  and,  being  a  principal  debtor  in  respect  of  the  policy, 
has  no  equity  in  case  of  the  suicide  of  an  insured  person  who  has 
mortgaged  the  policy  with  other  property,  and  in  the  absence 
of  fraud,  to  come  upon  that  property  for  contribution  (b) ;  or  if 
the  company  are  themselves  the  principal  mortgagees,  to  insist 
that  the  pohcy  was  void,  and  to  throw  the  debt  upon  the  other 
securities  (c). 

1353.  There  is  no  equity  between  the  representatives  of  a 
lunatic,  which  confers  a  right  to  call  for  the  restoration  to  one 
estate  or  fund,  of  money  which  has  gone  or  been  applied  in  relief 
of  another.  A  charge  on  the  lunatic's  real  estate,  which  devolves 
upon  him  as  personal  representative  of  the  owner  of  it,  will  therefore 
sink  for  the  benefit  of  his  heir  (d).  And  where  a  lunatic  was  seised, 
ex  parte  paterna,  of  estate  A.,  and  ex  parte  materna  of  B.,  which  was 
mortgaged,  and  the  produce  of  timber  cut  upon  A.  was  applied 
in  discharge  of  the  mortgage,  it  was  held  that  A.  should  not  be 
recouped  (e). 


(y)  Kirkham  v.  Smith,  1  Ves.  Sen.  257  ;  Be  Jones,  Farrington  v.  Forrester,  [1893] 
2  (h.  461  ;  see  Lloyd  v.  Johncs,  9  Ves.  at  p.  64,  as  to  the  effect  of  a  sale  by  the  court. 
(2)  He  Darby,  Bendall  v.  Darhy,  [19071  2  Ch.  465. 

(a)  Rumbold  v.  Bumbold,  3  Ves.  Jun.  65, 

(b)  Solicitors  and  General  Life  Assurance  Society  v.La/nb,  1  H.  &  M.  716,  (affirmed 
2  De  G.  J.  &  S.  251). 

(c)  White  V.  British  Empire  Mutual  Life  Assurance  Co.,  L.  R.  7  Eq.  394. 

(d)  Lord  Compton  v.  Oxenden,  4  Bro.  C.  C.  397. 

(e)  Anon.,  cited  by  Lord  Eldon  in  Exp.  Phillips,  19  Ves.  123. 
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Theie  appears  to  be  no  certain  rule  as  to  the  rights  of  the  real  Paragraph 
and  personal  representatives  of  the  lunatic,  when  the  mortgage  1353 
has  been  paid  off  out  of  his  personal  estate  by  the  direction  of 
the  court.  It  seems  to  have  been  considered  by  Lord  St. 
Leonards  if),  after  an  elaborate  review  of  the  authorities,  that 
if  the  court,  in  the  exercise  of  a  prudent  management,  ordered 
payment  of  the  charge  out  of  the  lunatic's  property,  derived 
from  savings  out  of  the  real  estate,  the  heir  ought '  to  hold 
free  from  the  charge.  But  where  a  mortgage  debt,  which 
had  been  contracted  by  the  ancestor  of  the"  lunatic  (whose 
personalty  was  therefore  not  liable  to  it),  was  discharged 
out  of  his  personal  estate,  the  Court  of  Appeal  ordered  the 
amount  to  be  raised  out  of  the  mortgaged  estate,  and  to  be  paid 
to  the  administratrix  {g). 

When,  under  the  Lunacy  Act  of  1890,  money  advanced  for  the 
permanent  improvement,  security  or  advantage  of  the  lunatic's 
land,  and  which  is  to  be  a  charge  upon  and  raiseable  out  of  the 
lunatic's  interest  in  the  land,  is  paid  out  of  the  lunatic's  general 
property,  the  charge  may  be  made  to  some  person  as  a  trustee  for 
him,  as  part  of  his  personal  estate  (li).  And  when  under  the  same 
Act  [i)  money  raised  out  of  land  or  stock,  has  been  applied  to  any 
of  the  purposes  there  mentioned,  (which  include  the  discharge  of 
any  incumbrance  upon  the  lunatic's  estate),  the  person  whose  estate 
is  mortgaged  and  his  real  and  personal  representatives,  have  the 
like  interest  in  the  surplus  moneys  after  the  purposes  of  the  security 
have  been  answered,  as  if  no  mortgage  had  been  made  ;  and  the 
surplus  moneys  are  declared  to  be  of  the  same  nature  and  character 
as  the  estate  mortgaged. 

If  the  estate  intended  to  be  charged  be  entailed,  the  entail  will 
not  be  barred  further  than  is  necessary  for  the  purposes  of  the 
security,  and  it  will  be  so  expressed  in  the  deed  ;  and  the  mortgage 
will  be  made  only  for  a  term  of  years,  and  without  any  power  of 
sale  {k)  (370). 

A  provision  in  a  mortgage  deed,  executed  under  the  authoritv 
of  the  statute,  that  a  certain  estate  shall  be  the  primary  fund,  will 
not  affect  the  subsequent  operation  of  the  will  of  the  lunatic,  made 

(/)  Lord  Leitrum  v.  Enery,  6  Ir.  Eq.  R.  355  ;  foUowing  Exp.  Grimstone,  Ambl 
706  ;  Exp.  Hinde,  Ambl.  706,  n.  (Ed.  2).  o       ^  , 

{g)  Be  Leeming,  3  De  G.  F.  &  J.  43  ;  and  see  Sergeson  v.  Sealey,  2  Atk.  414  •  Exp 
Broomfield,  3  Bro.  C.  C.  514  ;  Exp.  Clayton,  1  Russ.  &  Myl.  369  ;  Exp.  Hinde,  AmW! 
706,  n.  (Ed.  2) ;  Mr.  Blunt's  note  and  cases  there  ;  Re  Degge,  4  Bro.  C.  C.  235,  n.  ; 
and  Shelford  Lunacy  304,  ed.  2,  and  other  cases  cited  there ;  and  consider  'also 
Att.-Gen.  v.  Marquis  of  Ailesbury,  12  App.  Cas.  762. 

(h)  53  Vict.  c.  5,  s.  118. 

(/)   Id.  s.  123. 

(k)  Re  Pares,  2  Ch.  D.  61. 

2  Y  2 
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Paragraph.^   before  the  lunacy,  and  by  whicb  other  estates  have  been  specially 
1353     1354  (Revised  for  the  payment  of  debts  (/). 

Personal  1354.  If  the  personal  estate  of  an  infant  be  applied  in  payment 

fnfant  a^  lied  *^^  ^'^^  mortgage  debt,  the  debt  will  also  be  kept  alive  as  personal 

in  payment      estate  (m). 
of  mortgage 

^^^*-  (1)  Freeman  v.  Ellis,  1  H.  &  M.  758. 

(m)   Per  Lord  Haedwicke,  Seys  v.  Price,  9  Mod.  221  ;  per  Lord  Eldon,  Exp. 
Phillips,  19  Ves.  at  p.  122  ;  see  Chambers  on  Infancy,  565,  etc. 


CHAPTER   III. 

Of  Cases  in  which  Ineumbered  and  other 
Estates  will  be  Marshalled. 

PABAQEAPH      Paragraph 

Statement  of  doctrine  . .         . .         . .  . .  . .  . .  . .  . .  1355  1355 

Second  mortgagee  of  one  of  two  estates  comprised  in  a  first  mortgage  if 

without  notice  may  either  marshal  or  redeem    . .         . .  . .         . .  1356 

Equity  will  not  permit  of  marshalling  ivhere  it  would  injure  a  third  incum- 
brancer '    . .         . .         . .         . .  . .         . .         . .         . .  1357 

Marshalling  allowed  ivhere  third  inciunbrancer  is  only  a  judgment  creditor 

or  takes  his  security  pendente  lite         . .  . .  . .  . .  . .  1358 

Marshalling  judgments  ..  ..  ..  ..  ..  ..  ..  1359 

Surety  entitled  to  marshal       . .  . .         . .         . .  . .  . .  . .  1360 

Marshalling  enforced  when  the  estates  have  descended  on  different  persons  136 1 

Marshalling  where  security  destroyed  by  execution,  etc.       . .         . .         .  ■  1362 

Widow  whose  paraphernalia  seized  by  mortgagee  has  charge  on  estate      . .  1363 

Mortgagee  entitled  to  throiv  debts,  legacies,  etc.,  on  estate  not  mortgaged    . .  1364 
Marshalling  does  not  interfere  with  paramount  creditor's  rights,  and  may 

be  enforced  even  after  he  has  been  paid  . .  . .         . .  . .  1365 

Marshalling  in  favour  of  a  pecuniary  legatee  . .  . .  . .  . .  1366 

Right  to  marshal  unaffected  by  one  fund  being  inapplicable  to  payment  of 
his  debt  or  by  several  securities  having  become  vested  in  mortgagee  by 

distinct  transactions         . .         . .         . .         . .         . .         . .         . .  1367 

No  application  where  single  fund  is  sufficient  ..  ..  ..  ■■  1368 

Maritime  securities  may  be  marshalled         . .  . .  . .  . .  . .  1369 

Not  necessary  to  expressly  claim  marshalling  in  action       . .  . .         . .  1370 


1355.  The  doctrine  of  marshalling  as  between  incumbrancers  statement  of 
on  several  estates,  which  are  also  subject  to  one  security,  enables  doctrine, 
the  incumbrancer  with  one  fund  to  control,  for  his  own  benefit,  the 
application  of  the  securities  of  another  who  has  several.  To  that 
extent  it  gives  an  interest  in  those  securities  to  the  holder  of  the 
single  fund,  just  as  a  subsequent  mortgagee  of  one  estate,  who  pays 
off  the  prior  mortgage  upon  the  same  and  another  estate,  makes 
them  both  applicable  for  his  own  original  debt.  But  the  doctrine 
of  marshalling  is  of  an  entirely  different  nature  from  the  right  of 
the  subsequent  mortgagee  to  throw  his  own  debt  upon  an  estate 
not  originally  made  liable  to  it,  but  comprised  in  the  security  of  a 
prior  mortgagee  (1210).  The  latter  right  depends  upon  the  puisne 
mortgagee's  redeeming  the  earlier  one,  and  so  getting  the  benefit 
of  his  securities.  It  is  an  equity  arising  out  of  the  fact  of  redemp- 
tion («),  and  when  acquired  enables  the  puisne  mortgagee  to  hold 

(a)  Titley  v.  Davies,  2  Y.  &  CoU.  C.  C.  39'J. 
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Paragraphs   both  estates  with  all  the  rights  which  the  prior  mortgagee  had  whom 
1355     1357  jjg  redeemed. 


Second 
mortgaeee 
of  one  of  two 
estates 
comprised  in 
a  first  mort- 
gage, if 
without 
notice,  may 
either 
marshal  or 
redeem. 


1356.  If  the  owner  of  two  estates  mortgage  them  both  to  one 
person,  and  then  one  of  them  to  another,  w^ithout  notice  (h),  the 
second  mortgagee  may  insist,  under  the  doctrine  of  marshalling, 
but  without  interfering  with  the  rights  of  the  former  (1365),  that 
the  debt  of  the  first  shall  be  satisfied  out  of  the  estate  not  mortgaged 
to  the  second,  so  far  as  that  will  extend  (c).  And  a  fortiori  he  may- 
do  this,  if  there  be  a  covenant  or  declaration  in  the  second  mortgage 
that  the  estate  is  free  from  incumbrances  {d).  He  may  also  gain 
his  end  by  means  of  redemption,  i.e.,  by  paying  off  the  prior  mort- 
gagee, and  stepping  into  his  place.  The  doctrine  does  not  apply 
unless  the  prior  creditor  has  equal  rights  over  both  properties  : 
ex.  gr.,  it  is  inapplicable  where  he  has  a  charge  on  one,  and  merely 
a  right  of  set-ofi  against  the  other  (e). 

Equity  will  1357.  But  while  by  redemption  he  may  throw  his  own  debt 
'^"^  Flm^Hkfa°^  upon  both  estates,  not  only  in  the  simple  case  of  two  mortgages 
where  it  °  above  supposed,  but  also  (so  long  as  the  prior  mortgagee  retains 
would  injure    lyQ^}^  Qf  ^j^g  estates  which  form  his  security)  where  there  are  sub- 

a  third  m-  •  i       i       r    i  i  • 

cumbrancer.  Sequent  incumbrances  upon  either  or  both  of  the  estates,  and  agamst 
the  subsequent  incumbrancers,  his  means  of  relief  under  the  doctrine 
of  marshalling  are  far  more  limited,  for  the  reason  that  equity  refuses 
to  marshal  secmities,  where  in  aiding  one  incumbrancer  it  would 
injure  another  (/). 

Thus  if  estates  X,  and  Y.  be  mortgaged  first  to  A.  and  secondly 
X.  be  mortgaged  to  B.,  and  thirdly  Y.  to  C.  (g)  ;  or  if  X.  be  mort- 
gaged to  A.,  secondly  to  B.,  and  thirdly  X.  and  Y.  again  to  A.,  to 
secure  the  original  debt  and  a  further  advance,  and  fourthly  X.  and 
Y.  to  C.  (h)  :   here  in  either  case  A.  may  resort  for  his  whole  debt 


(b)  According  to  the  late  Lord  Justice  Kay,  the  question  of  notice  is  probably 
immaterial.  Flint  v.  Howard,  [1893]  2  Ch.  54,  73  ;  but  cf.  Re  Lawder,  11  Ir.  Ch.  346  ; 
Se  Roddy,  11  Ir.  Ch.  369  ;  Re  Roche,  25  L.  R.  Ir.  271. 

(c)  Lanoy  v.  Duke  of  Athol,  2  Atk.  446  ;  Aldrich  v.  Cooper,  8  Ves.  382  ;  Tidd  v. 
Lister,  10  Hare,  140,  157  ;  Gibson  v.  Seagrim,  24  L.  J.  Ch.  782  ;  and  see  also  Webb 
V.  Smith,  30  Ch.  D.  192. 

(d)  Averall  v.  Wade,  LI.  &  G.  temp.  Sugd.  252  ;  Re  Jones,  Farrington  v.  Forrester, 
[1893]  2  Ch.  461  ;  Handcock  v.  Handcock,  1  Ir.  Ch.  444  ;  Stock  v.  Aylward,  3  L.  R. 
Ir.  395.     And  see  McCarthy  v.  M'Cartie,  [1904]  1  I.  R.  100. 

(e)  Webb   v.  Smith,  30  Ch.  D.  192. 

(/)  Aldrich  v.  Cooper,  8  Ves.  382  ;  Averall  v.  Wade,  LI.  &  G.  temp.  Sugd.  252 ; 
Dolphin  V.  Aylward,  L.  R.  4  H.  L.  486.  The  Court  of  Admiralty,  notwithstanding 
this  principle,  has  marshalled  in  favour  of  a  master's  claim  for  wages,  against  the 
o-\\ners  of  the  cargo,  on  the  ground  that  the  master,  who  was  deprived  of  the  ship 
and  freight  by  his  personal  contract  to  pay  the  wages,  had  made  no  such  contract 
with  the  owners  of  the  cargo.  The  Edward  Oliver,  L.  R.  1  Ad.  &  E.  379.  But  this 
case  was  distinguished  in  The  Chioggia,  [1898]  P.  1,  where  Babnes,  J.,  stated  and 
relied  upon  the  rule  above  stated. 

ig)  Bugden  v.  Bignold,  2  Y.  &  CoU.  C.  C.  377. 

(h)  Barnes  v.  Racster,  1  Y.  &  Coll.  C.  C.  401  ;  foil.  Flint  v.  Howard,  [1893]  2  Ch. 
54. 
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either  to  X.  or  Y.     Now,  if  A.  be  compelled  to  take  liis  debt  ex-    Purwjmph.-i 

clusively  from  Y.,  X.  will  be  left  free  for  B.,  but  at  the  expense  of  C.  1357—1358 

But  this  would  clearly  be  inequitable  ;    for  even  if  C.  had  notice 

when  he  took  his  security,  he  had  notice  of  no  more  than  that  A. 

had  security  upon  Y.  [i) ;  and  he  ought  not  to  lose  the  benefit  of  his 

contract  in  favour  of  B.,  who  claims  under  no  contract  against  that 

estate.     B.  having  lent  his  money  on  estate  X.  only,  and  having 

taken  no  charge  upon  or  covenant  respecting  Y.,  has  no  more  than 

a  potential  equity,  as  it  has  been  called,  against  that  estate,  which 

by  means  of  the  subsequent  security  given  to  C.  was  prevented  from 

fully  arising.     He  has  no  equity  to  prevent  the  mortgagor  from 

pledging  estate  Y.  to  C.  ;    none  to  prevent  A.  from  giving  up  his 

security  upon  it,  and  so  depriving  B.  even  of  his  chance  of  getting  a 

title  by  redeeming  A.     The  only  equity  which  he  has  is  in  respect 

of  so  much  as  the  mortgagor  had  not  alienated  for  value. 

Yet  if,  in  such  a  case,  the  court  refused  all  interference,  lest  C, 
the  third  incumbrancer,  should  lose  his  security,  it  would  expose 
B.,  the  mesne  mortgagee,  to  the  like  injury ;  for  if  A.  were  left  to 
take  his  whole  debt  out  of  estate  X.,  the  second  mortgagee,  B., 
would  lose  his  security  ;  whilst  to  the  third,  C,  who  has  no  better 
equity,  and  is  later  in  time,  estate  Y.  would  be  left  open.  There- 
fore, in  ordinary  cases,  the  court  would  throw  the  debt  of  A.  upon 
both  his  securities,  rateably  according  to  their  value,  and  so  will 
leave  the  residue  of  each  to  satisfy  the  subsequent  incumbrancer, 
to  whom  it  is  specifically  mortgaged  (A').  But  if  C.  take  by  his 
contract  only  the  surplus  which  will  remain  after  satisfying  the 
earlier  mortgagees,  the  marshalling  will  take  place  between  them, 
without  regard  to  his  interests  {I). 

1358.    And   if   the   third  incumbrancer  be   only   a  judgment  Marshalling, 
creditor,  or  take  his  security  vendente  lite,  and  the  second  claimant  ^  u  ^™';.  •  , 

'  .  .  .  where  third 

for  valuable  consideration  have  a  declaration  or  covenant  that  the  incumbrancer 
estate  is  free  from  incumbrancers,  he  shall  be  protected,  and  shall  1^  ?"  •  ''', 

.  .         .  .       judgment 

have  the  advantage  of  marshalling ;    and  in  his  favour  the  prior  creditor,  or 
incumbrancer  shall  be  thrown  upon  the  estate  which  is  not  liable  t'^'^^''  "'^ 

^  _  security 

to  the  second  ;   whose  security  shall  not  contribute  for  the  benefit  pendeiiie  lite. 
of  the  third  (m).     The  estate  of  the  second  incumbrancer  having 

(/)  A  purchaser  is  not  bound  to  take  notice  of  all  the  equities  arising  out  of  a 
particular  deed  or  suit.  Averall  v.  Wade,  supra  ;  Shalcross  v.  Dixon,  7  L.  J.  (x.s.) 
Ch.  180.     But  conf.  Wehb  v.  Sinith,  30  Ch.  D.  192,  202. 

{k)  Barnes  v.  Eacsfer,  1  Y.  &  Coll.  C.  C.  401  :  Biigden  v.  Bignold,  2  Y.  &  Coll.  C.  C. 
377  ;  Titleij  v.  Davies,  2  Y.  &  Coll.  C.  C.  399  ;  and  see  Gibson  v.  Seagrim,  20  Beav. 
614  ;  Liverpool  Marine  Credit  Co.  v.  Wilson,  L.  R.  7  Ch.  507  ;  Flint  v.  Howard, 
[1893]  2  Ch.  54  ;  and  Moxon  v.  Berkeley,  etc.  Society,  59  L.  J.  Ch.  524  ;  Baglioni  v. 
Cavalli,  49  W.  R.  236. 

[l)  Re  3Ioicer's  Trusts,  L.  R.  8  Eq.  110. 

(m)  Averall  v.  Wade,  LI.  &  G.  temp.  Sugd.  252,  followed  in  Tighe  v.  Dolphin, 
[1906]  1  I.  R.  305,  although  in  that  case  the  settlement  contained  no  express  cove- 
nant against  incumbrances.     See  also  Going  v.  Farrell,  Beat.  472. 
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Paragraphs  oiice  acquired  the  right  to  be  indemnified  at  the  expense  of  the 
^^^  other,  his  right  is  not  to  be  disturbed  by  a  subsequent  judgment 
creditor  or  person  who,  taking  subject  to  the  same  equities  as  the 
debtor  (1292),  is  not  in  the  situation  of  a  purchaser  for  valuable 
consideration  without  notice,  and  cannot  oblige  the  mesne  incum- 
brancer to  pay  ofE  debts  against  which  the  mortgagor  covenanted 
to  exonerate  his  estate.  The  like  has  been  held  (w)  in  favour  of 
the  tenant  in  tail  under  a  settlement  made  by  the  mortgagor  for 
valuable  consideration,  in  which  he  had  covenanted  to  exonerate 
the  settled  estates  from  incumbrances,  where  the  bills  were  filed  by 
the  judgment  creditor  and  by  the  assignees  in  insolvency  of  the 
mortgagor  and  settlor.  This  distinction  must  therefore  be  considered 
to  be  founded  upon  the  circumstance  that  the  subsequent  incum- 
brancer or  assignee  of  the  mortgagor,  is  not  in  the  position  of  an 
assignee  for  valuable  consideration  without  notice,  but  is  subject  to 
all  the  equities  and  liabilities  of  the  person  under  whom  he  claims  ; 
and  the  rule  as  concerns  innocent  persons  remains  unaffected  (o). 

Where  the  subsequent  incumbrancer  is  in  the  position  of  an 
assignee  for  valuable  consideration  without  notice,  or  without  such 
notice  as  will  fix  him  with  the  equity  arising  out  of  the  covenant 
with  the  earlier  mortgagee  (^),  it  is  considered  that  the  latter 
would  not  be  entitled  to  exoneration  against  the  subsequent  incum- 
brancer, though  he  would  have  been  so  against  the  mortgagor,  if 
he  had  remained  the  absolute  owner  of  the  estate  subsequently 
mortgaged.  And  when  the  mortgagees  are  appointees  under  a 
power,  it  is  clear  that  there  would  be  no  exoneration  against  the 
later  incumbrancer,  any  more  than  there  would  be  against  the 
persons  who  would  have  taken  in  default  of  appointment  {q). 

1359.  It  has  also  been  held,  that  where  an  estate  is  settled 
subject  to  judgments  created  by  the  tenant  for  life,  arrears  of 
interest  on  such  judgments  may,  as  against  the  remainderman,  be 
thrown  upon  that  estate,  in  favour  of  a  judgment  creditor  of  the 
tenant  for  life  after  the  settlement,  who  can  only  resort  to  an 
unsettled  estate  (r). 

1360.  A  surety  is  entitled  to  the  benefit  of  the  right  of  marshal- 
ling {s)  (1571).  And  it  has  been  determined  that  where  the  vendee 
of  goods  which  have  been  purchased  but  not  paid  for,  has  endorsed 
over  the  bill  of  lading  for  valuable  consideration  by  way  of  pledge 
only,  the  vendor  having  a  right  to  enforce  his  lien  by  stojjjmge  in 
transitu  (1601),  subject  to  the  security,  becomes  as  to  his  interest 

(n)  Hurjhes  v.  Williams,  3  Mac.  &  G.  083  ;  Chappell  v.  Rees,  1  De  G.  M.  &  G.  393. 

(o)  See  Sugd.  V.  &  P.  746,  ed.  14. 

Ip)  (1357),  note  (A). 

(q)  Sironfie  v.  Haiokes,  4  De  G.  &  J.  632. 

(r)  Re  Fox,  Ir.  Oh.  R.  54L 

{s)  Heyman  v.  Dubois,  L.  R.  13  Eq.  158. 


Marshalling 
judgments. 


Surety 
entitled  to 
marshal. 
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in  the  goods  a  surety  to  the  indorsee  for  tlie  vendee's  debt ;  and  mav   Paragraphs 
therefore  compel  the  indorsee  to  have  recourse  for  the  payment  ol  ^^"^     ^^"^ 
his  debt  to  other  goods  pledged  to  him  by  the  vendee,  or  to  tlie 
proceeds  arising  from  the  sale  of  them,  in  case  of  his  own  liability 
as  surety  {t). 

But,  (asin  the  case  of  the  mortgagee's  right  to  holdseveral  securities 
(1223)),  his  equity  of  marshalling  overrides  the  right  of  the  surety 
to  have  the  benefit  of  all  securities  for  the  debt  which  he  has  dis- 
charged, where  he  has  not  entered  into  a  contract  which  will  prevent 
the  mortgagor  from  conferring  upon  a  puisne  mortgagee  of  one  of 
the  estates,  the  ordinary  right  to  have  the  securities  marshalled  («). 

If  a  consignee  or  other  agent  pledge  his  principal's  goods  with 
his  own  for  his  own  debt,  the  pledgee  will  be  compelled  to  resort 
in  the  first  instance  to  the  agent's  goods  {x). 

1361.  Marshalling  may  be  enforced  where  the  mortgaged  estates  Marshaliiug 
have  descended  upon  different  persons  {y)  ;    also  where  the  debtor  ^^.jjpre*^the 
has  become  bankrupt  (2),  because  the  trustee  stands  in  his  place,  estates  have 
and  is  bound  in  all  respects  as  he  is  ;  but  not  (except  under  special  j|^ej"n"  '^^ 
circumstances)  (a)  in  favour  of  an  incumbrancer  whose  charge  is  persons, 
only  voluntary  (b).     And  if  the  mortgages  be  by  the  husband  and 

wife,  of  the  wife's  estates,  the  mortgagee  whose  security  is  only 
upon  one  estate,  is  entitled  to  marshal  against  the  wife  surviving  (c). 
It  would  seem,  in  short,  that  the  doctrine  is  only  applicable  against 
the  debtor  and  his  wife  and  volunteers  claiming  under  him  or  her  (d), 
and  perhaps  his  judgment  creditors  (e). 

1362.  A  mortgagee  may  resort  to   funds  not  comprised  in  his  Marshalling 
security,  where  that  has  been  swept  away  by  a  landlord  under  a  ^^^^^^^ , 
distress  for  rent(/),  or  by  the  Crown  under  an  extent  (^)  ;    and  iicstroyed  by 
the  Crown  itself  has  been  compelled  to  resort  to  the  real  estate,  execution, 
that  other  creditors,  to  whom  the  personalty  alone  was  liable, 

might  not  be  disappointed  {h). 

1363.  If  the  paraphernalia  of   a  widow  be  taken  by  the  mort-  Widow  where 
gagee,  under  his  bond  or  covenant,  she  will  be  held  to  be  a  creditor  ^'^^ed  bv"^  '* 

for  their  value  against  the  mortgaged  estate  (i).  mortgagee 

has  charge 
on  estate. 
(t)  Re  Westzinthus,  5  B.  &  Ad.  817.  (u)  South  v.  Bloxam,  2  H.  &  M.  457. 

\x)  Broadbent  v.  Barlow,  3  Do  G.  F.  &  J.  570 ;  Exp.  Alston,  Re  Holland,  L.  R.  4 
Ch.  168  ;  foil.  Exp.  Salting,  Re  Stratton,  25  Oh.  D.  148. 
(y)  Lanoy  v.  Athol,  2  Atk.  446. 
(2)  Baldwin  v.  Belcher,  3  Dru.  &  War.  173  ;  Exp.  Hartley,  1  Deac.  288. 

(a)  Aldridge  v.  Forbes,  9  L.  J.  (n.s.)  Ch.  37. 

(b)  Re  Lysaght's Estate,il903]  1 1.  R.  235  ;  conf.  Mallotl  v.  Wilson,  [1903]  2  Ch.  494 

(c)  Tidd  V.  Lister,  10  Hare,  140,  157. 

(d)  See  Flint  v.  Howard,  [1893]  2  Ch.  54,  73. 

(e)  See  Gray  v.  Stone,  [1893]  W.  N.  133  ;  69  L.  T.  282. 

(/ )  Exp.  Stephenson,  De  G.  586.  (g)  Aldrich  v.  Cooper,  8  Ves.  382. 

(h)  Sagitary  v.  Hyde,  1  Vern.  455. 

(i)  Aldrich  v.  Cooper,  supra ;  Tippiivj  v.  Tipping,  1  P.  Wms.  730. 
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Paragraphs       1364.  The  mortgagee  who  takes  a  security  upon  part  of    an 

1364— 1366  gg^g^l-g^  the  whole  of  which  is  subject  to  debts,  legacies,  or  other 

Mortgagee      charges,  is  entitled,  not  only  as  against  the  mortgagor,  [k)  but 

throw  debt^    also  as  against  his  subsequent  execution  creditors  {I),  to  throw  those 

legacies,  etc.,  charges  upon  the  part  not  mortgaged  to  him.     And  the  mortgagee 

mortS*ed  *^*^  of  the  chattels  of  a  bankrupt,  which  having  been  left  in  the  bankrupt's 

possession  were  seized  and  sold  by  the  landlord  under  a  distress  for 

rent,  was  held  entitled  to  marshal  against  the  assignees  of  the 

banlvTupt mortgagor,  so  as  to  throw  the  debt  of  the  landlord  exclusively 

upon  property  not  subject  to  the  mortgage  (m).     The  mortgagee 

may  also  marshal  against  a  purchaser  of  the  whole  estate  without 

notice  of  the  mortgage,  who,  taking  the  estate  with  all  the  equities 

to  which  it  is  subject,  is  bound  by  this  equity  of  the  mortgagee  to 

be  paid  out  of  the  whole  estate,  after  satisfaction  of  the  charges  (n). 

Marshalling  1365.  The  courts  apply  the  doctrine  of  marshalling  not  merely 
does  not  before  the  debt  of  the  mortgagee  or  creditor  who  has  the  double 
paramount  in-  fund  has  been  paid  (o)  ;  but,  if  he  be  already  satisfied,  they  permit 
cumbrancer's  ^.]^g  disappointed  creditor  to  stand  in  his  place  by  subrogation, 
maybe  against  the  estate  upon  which  the  creditor  with  the  double  fund 

enforced  would  otherwise  have  been  thrown,  for  the  amount  which  he  has 
he  has  been  taken  out  of  the  subsequent  creditor's  security.  And  this  will 
paid.  equally  be  done,  where  the  single  fund  was  applied  for  convenience 

by  the  order  of  the  court  itself  {])).  But,  notwithstanding  certain 
observations  which  suggest  the  contrary  in  Wehh  v.  Smith  (q),  the 
court  will  neither  interfere  with  the  first  mortgagee's  right  to  take 
his  debt  out  of  that  part  of  his  security  which  first  becomes  avail- 
able, (upon  the  ground  that  other  funds  are  comprised  in  his 
security  (r))  ;  nor  compel  him,  when  he  is  executor  of  the 
mortgagee,  to  apply  the  personalty  as  it  comes  to  his  hands  in 
discharge  of  the  debt  (s). 

ilarshalhng         1366.  A    pecuniary  legatee  is  entitled  to  stand    against  the 

in  favour  of  a  jgvised  estate,  to  the  extent  to  which  a  mortgagee  has  been  paid 

legatee.  out  of  the  personalty  (t)  ;    and  so  he  is  when  the  vendor  of  the 

estate  has  been  paid  out  of  the  purchaser's  personalty,  the  effect  of 

the  lien  and  of  the  mortgage  being  in  this  respect  ahke  {u). 

(k)  Haynes  v.  Forshaw,  17  Jur.  930  ;  and  see  Be  Loder's  Trusts,  56  L.  J.  Ch.  230. 

(I)  Gray  v.  Stone,  [1893]  W.  N.  133,  69  L.  T.  282. 

(m)  Exp.  Stephenson,  De  G.  586.  [n)  Finch  v.  Shaw,  18  Jur.  935. 

(o)  Aldrich  v.  Cooper,  supra  ;  Trimmer  v.  Bayne,  9  Ves.  209  ;  see  Wake  v.  Wake, 
17  Jur.  545. 

(p)  Gwynne  v.  Edwards,  2  Russ.  289,  n.  (q)  30  Ch.  D.  192,  202. 

(r)  Wallis  v.  Woody  ear,  2  Jur.  (n.s.)  179  ;  and  see  Mason  v.  Bogg,  2  Myl.  &  Cr. 
443,  447. 

(s)  Binns  v.  Nichols,  L.  R.  2  Eq.  256. 

(i)  Forrester  v.  Leigh,  Ambl.  171  ;  Wythe  v.  Henniker,  2  Myl.  &  K.  635  ;  tee 
Eider  v.  Wager,  2  P.  Wms.  328. 

(u)  Pollexfen  v.  lloore,  3  Atk.  272  ;  Selhy  v.  Selby,  4  Russ.  336  ;  Sproule  v.  Prior, 
8  Sim.  189  ;  Birds  y.  Askey  (No.  2),  24  Beav.  618;  Lcrrd  Lilford  v.  Poivys  Keck, 
L.  R.  ].  Eq.  347  ;   notwithstanding  Wythe  v.  Henniker. 
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1367.  The  right  of  marshalling   rests  upon  the  general  prin-    I'nrwjrni.hH 
ciples  of  equity  in  the  administration  of  property,  and  has  been  1367-1369 
held  to  be  unaffected  by  the  circumstance,  that  one  of  the  funds  to  Right  u, 
which  the  prior  creditor  could  resort,  was  inapplicable  to  the  pay-  ull'nf'iccLd  bv 
ment  of  the  debt  of  the  creditor  who  sought  the  aid  of  the  equity  (x).  oii<-  fuiul 
For  instance,  where  a  first  mortgagee  had  a  charge  over  the  whole  i,^appliciiijie 
of   a   widow's   property,   whereas   the   second   mortgagee   (whose  to  payment 
incimibrances  over  the  same  property  were  created  after  her  second  ^j.  ^^  Js^ra\ 
marriage)  could  not  enforce  his  securities  against  part  as  to  which  .securities 
she  was  restrained  from  anticipation,  it  was  held  that  he  was  entitled  ijj^fe 

to  marshal  {y).  vested  in 

Nor  can  it  be  successfully  argued  against  the  right  to  marshal,  ^[^i]^l^^^  ^ 
that  the  fact  of  the  several  securities  having  become  vested  in  the  transaciiona. 
holder  of  them  by  distinct  transactions,  shows  that  the  one  was 
meant  to  be  liable  only  in  case  the  other  were  deficient ;  since  it  is 
clear,  that  the  possession  of  both  gives  the  owner  of  them  a  right 
to  go  against  both  or  either  for  his  whole  debt  (2). 

1368.  The  principle  of  marshalling  can  have  no  application  where  Ko  applica- 
there  is  no  question  as  to  the  sufficiency  of  the  single  fund.    Thus  gj°gie\und 
where  there  was  first  a  mortgage  of  estate  X.  to  M.,  secondly,  a  mort-  is  sufficient, 
gage  of  the  equity  of  redemption  of  X.,  and  of  estates  Y.  and  Z.  to 

C,  and  then  a  sale  of  Y.  and  Z.  to  G.,  who  also  became  the  assignee  of 
C.'s  mortgage,  and  filed  a  bUl  seeking  to  redeem  the  assignees  of 
M.,  and  to  foreclose  the  mortgagor ;  the  assignees  of  M.  insisted, 
that  to  give  them  the  benefit  of  an  equitable  lease  of  X.,  made  after 
the  second  mortgage  of  that  estate  to  C,  estate  X.  should  not  be 
sold  (the  case  arose  in  Ireland),  until  after  the  sale  and  application 
of  the  produce  of  Y.  or  Z.  But  they  were  answered,  that  marshalUng 
went  on  the  ground  of  insufficiency  ;  but  that  here  the  person  having 
the  double  fund  was  ofiering  to  redeem  the  owner  of  the  single  fund  ; 
which  could  not  be  done  without  paying  him  off  (a). 

The  attempt  here  was  to  use  the  doctrine  of  marshalling,  to  set 
up  against  the  second  mortgagees  a  lease,  which  was  made  subject 
to  their  security. 

1369.  Maritime  securities  will  be  marshalled  so  far  as  may  be  Maritime 
consistent  with  the  rules  of  maritime  priority  ;  a  quahfication  which  ^av^bc^" 
enables  the  owner  of  a  cargo  which  is  included  in  a  bottomry  bond,  marshalled, 
with  the  ship  and  freight,  to  resist  a  claim  to  throw  the  debt  upon 

the  cargo,  for  the  purpose  of  leaving  the  ship  and  freight  to  satisfy 
the  debt  of  another  bondholder,  whose  security  was  confined  to 

ix)  Greenwood  v.  Taylor,  1  Russ.  &  Myl.  185 ;   Aldrich  v.  Cooper,  8  Ves.  382. 

{y)  Re  Loder's  Trusts,  56  L.  J.  Ch.  230. 

(2)  Otoynne  v.  Edwards,  2  Russ.  289,  n. 

(a)  Gregg  v.  Artwtt,  LI.  &  G.  temp.  Sugd.  246. 
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Paragraphs    them  :   because  by  the  maritime  law  the  cargo  is  not  Hable  until  the 
1369—1370  si^p  aj^(j  freight  are  exhausted  (6)  (241). 

And  demands  for  wages,  pilotage,  and  towage,  to  which  the  ship 
and  freight  are  liable  pro  rata,  will  not  be  thrown  upon  the  freight, 
for  the  benefit  of  a  bondholder  on  the  ship  only,  so  as  to  prejudice 
the  owner  of  the  cargo,  by  diminishing  the  residue  of  the  freight 
which  would  otherwise  be  available  for  another  incumbrancer  upon 
the  cargo  (c).  Nor  will  the  equity  be  apphed  where  both  funds 
are  not  under  the  control  of  the  court.  Therefore,  seamen  will  not 
be  compelled  to  proceed  on  their  personal  remedy  for  wages,  against 
the  shipowner,  that  the  ship  may  be  left  to  satisfy  the  bondholder  (d). 

Not  necessary  1370.  It  is  not  necessary  to  frame  the  pleadings  in  an  action 
to  expressly  expressly  for  marshalUng.  When  the  com"t  sees  at  any  time  that 
marshalling     one  class  of  creditors  will  be  deprived  of  their  debts  by  the  claims 

of  another  class  upon  their  fund,  it  will,  without  being  called  upon, 

direct  the  assets  to  be  marshalled  (e). 

(b)  The  Priscilla,  1  Lush.  1  ;  see  The  Mary  Ann,  9  Jur.  94  ;  The  La  Constancia, 
2  W.  Rob.  404  ;  The  Edward  Oliver,  L.  R.  1  Ad.  &  E.  379. 

(c)  The  La  Constancia,  2  W.  Rob.  460. 

(d)  The  Arab,  5  Jur.  (n.s.)  417. 

(e)  Gibbs  v.  Ougier,  12  Ves.  413. 
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Paragraphs 

1371—1373 


Methods 
by  which  a 
security 
may  be 

discharged. 

Result  at 
common  law 
of  default  on 
dav  named. 


Equity  gives 
right  of 
redemptions. 


PARAGRAPH 

Equity  of  redemption  may  be  inferred  . .  . .  . .  .  .  . ,  1375 

Person  seeking  to  redeem  must  show  a  good  title      . .  . .  . .  . .  1376 

Questions  of  title  in  redemption  action  ..  ..  ..  ..  ..  1377 
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1371.  A  security  may  be  wholly  or  partly  discharged  by  redemp- 
tion or  release  ;  or  the  benefit  of  it  may  be  lost  by  the  merger  or 
waiver  of  the  security  or  the  debt ;  or  by  the  loss  or  destruction  of 
the  subject  of  the  security. 

1372.  The  right  to  redeem  a  legal  mortgage  is  usually  vested 
in  the  mortgagor,  by  a  proviso  or  condition,  to  the  effect  that  if  the 
mortgagor  or  his  representative  shall  pay  to  the  mortgagee  or 
person  entitled  to  receive  the  debt  and  principal  sum,  with  interest 
at  the  rate  fixed,  on  a  certain  day,  the  mortgagee,  or  person  in 
whom  the  estate  is  vested,  will,  at  the  cost  of  the  person  redeeming, 
reconvey  to  him,  or  as  he  shall  direct. 

The  construction  of  such  a  proviso  by  courts  of  law  is  thus  shortly 
expressed  by  Littleton  (a)  :— "  If  a  feoffment  be  made,  upon  such 
condition  that  if  the  feoffor  pay  to  the  feoffee  at  a  certain  day,  etc., 
iOl.  of  money,  that  then  the  feoffor  may  re-enter ;  ...  if  he  doth 
not  pay,  then  the  land,  which  is  put  in  pledge  upon  condition  for 
the  payment  of  the  money,  is  taken  from  him  for  ever." 

The  legal  rule  is  the  same  where  chattels  are  mortgaged  (6),  but 
differs  where  they  are  only  pledged  (c)  ;  for  by  breach  of  the  con- 
dition the  absolute  property  in  the  pledge  does  not  vest  in  the  pledgee, 
and  the  pledgor's  right  to  redeem  at  law  is  not  affected  (192). 

1373.  The  absolute  loss  to  the  mortgagor  of  the  estate  was 
formerly  the  irremediable  consequence  of  non-payment  of  the 
mortgage  debt  at  the  time  appointed  ;  and  the  legal  rule  still 
exercises  an  important  influence  in  the  various  relations  which 
arise  between  the  mortgagor  and  the  mortgagee.  But  its  harsh 
effect  was  long  since  removed  by  the  Court  of  Chancery  (d),  which, 

(a)  Section  332,  and  see  Bac.  Abr.  Mortgage,  736. 

(6)  Sewell  v.  Burdich,  10  App.  Cas.  74,  95  ;  Johnson  v.  Diprose,  [1893]  1  Q.  B. 
512  ;  Be  Wood,  Exp.  Woolfe,  [1894]  1  Q.  B.  605. 

(c)  Glanville,  Bk.  10,  cc.  6,  8  ;  Story,  Bail.  §§  345,  346  ;  Com.  Dig.  5,  149. 

(d)  The  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43,  s.  67),  enables  county  courts 
to  exercise  all  the  power  and  authority  of  the  Court  of  Chancery  in  suits  for  fore- 
closure or  redemption,  or  for  enforcing  any  charge  or  lien,  where  the  mortgage 
charge  or  lien  shall  not  exceed  in  amount  the  sum  of  5001.  ivhen  the  action  is  com- 
menced [Shields,  Whitley,  etc.  Society  v.  Jiichards,  84  L.  T.  587),  the  proceedings  being 
taken  in  the  court  within  the  district  in  which  the  lands,  the  subject  of  the  suit,  are 
situate.  As  to  the  power  of  the  court  to  establish  a  lien,  see  Att.-Gen.  v.  Sitting- 
bourne  and  Sheerness  Rail.  Co.,  L.  R.  1  Eq.  636.  The  jurisdiction  of  the  county 
courts  and  the  Chancery  Division  of  the  High  Court,  to  which  redemption  and 
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holding  that  the  security  of  the  mortgage  debt,  (and  not  the  exact  Purwjruph. 
pei-formauce  of  the  condition), was  the  object  of  the  transaction, has  1373-1376 
enabled  the  owner  of  the  incumbered  estate  to  redeem  during 
an  extended  period,  upon  the  equitable  terms  of  paying  the  mort- 
gagee his  principal,  with  interest  to  the  time  of  payment,  and  his 
costs ;  unless  the  period  for  redemption  has  been  anticipated  by 
the  decree  of  the  court  made  at  the  instance  of  the  mortgage  creditor, 
and  by  which  the  mortgagor  is  required  to  redeem  at  a  certain  day, 
or  in  default  is  foreclosed  of  his  equity  of  redemption  ;  or  unless 
the  equity  has  been  shut  out  by  a  sale  of  the  estate,  either  made  in 
pursuance  of  a  decree,  or  by  the  mortgagee  himself  under  a  power 
contained  in  his  morta-age. 

1374.  This   right  or  equity  of   redemption  has  been  described  Nature  of 
sometimes  as  an  estate  (e),  and  sometimes  as  an  interest  (/)  or'^i^'^yo* 
equitable  right  inherent  {g)  in  the  land ;  and  though  strictly  equitable,  ^    ^"'"l'*''""' 
and  formerly  capable  of  being  enforced  in  equity  alone,  it  was  of 

so  much  consequence  in  the  eye  of  the  law,  that  the  law  took  notice 
of  it,  and  allowed  it  to  be  assigned  and  devised  {g).  Like  the 
estate  itself,  it  passes  by  transfer  and  devise ;  may  be  impressed 
Avith,  and  then  becomes  subject  to,  the  ordinary  consequences  of 
entails  and  other  limitations ;  devolves  according  to  the  tenure  of 
the  actual  estate,  upon  the  real  or  personal  representatives  of  the 
owner ;  and  is  subject  to  gavelkind,  borough- English  and  other 
customs  which  affect  the  ordinary  legal  ownership  (A). 

1375.  The  existence  of  a  right  of  redemption  does  not  necessarily  Equity  of 
depend  upon  any  distinct  agreement,  but  may  be  inferred  from  the  r^'^^-'mption 
nature  of  the  transaction.     It  arises  where  property,  or  the  evidences  iX^ed. 
of  property,  have  been  transferred  as  a  security  for  the  payment 

of  money,  or  have  come  to  the  hands  of  a  person  subject  to  a  condition 
to  the  like  effect  (24)  ;  and  where  the  nature  of  the  transaction  is 
doubtful,  the  intention  of  the  parties  may  sometimes  be  shown  by 
extrinsic  evidence,  or  may  be  ascertained  by  a  jury  {i)  (20). 

1376.  The  person  who  seeks    redemption  must  show  a  good  Person  seek- 
right  to  redeem  ;   for  the  mortgagee  is  entitled  to  hold  the  estate  '"S  to  redeem 

must  show  a 

foreclosure  actions  are  assigned,  is  concurrent  (Brown  v.  Hi/e,  L.  R.  17  Eq.  343) ;  "^""^     '   *"■ 
notwithstanding  Simons  v.  M'Adam,  L.  R.  6  Eq.  324.     But  where  an  action  is 
commenced  in  the  High  Court,  which  might  have   been  brought  in  the  count}' 
court,  the  plaintiff  will  only  be  entitled  to  county  court  costs.     Crozicr  v.  Dowsdt, 
31  Ch.  D.  67. 

(e)  Cashorne  v.  Scarfe,  1  Atk.  603.  But  it  formerly  would  not  enable  the  owner 
to  support  an  action  for  an  injury  to  the  reversion  of  the  mortgaged  hereditaments. 
(Munijord  v.  Oxford,  Worcester  and  Wolverhampton  Rail.  Co.,  1  H.  &  N.  34.) 

( /  )   Lloyd  V.  Lander,  5  Mad.  282. 

(g)  Per  Hale,  C.B.,  in  Pawlett  v.  Att.-Oen.,  Hardres,  460,  469. 

(h)  Anon.,  2  Ch.  Ca.  8  :  Fawcei  v.  Lowther,  2  Ves.  Sen,  300  ;  Blake  v.  Foster,  2 
Ba.  &  Be.  387. 


27  ;  and  lladell  v.  Thomas  di-  Co.,  [1891]  1  Q.  B.  230. 
F.  2  z 
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against  everybody  who  has  not  a  paramonnt  title  ;  and  if  possession 
has  been  got  against  him  by  fraud  pending  the  suit,  the  estate  must 
be  restored  before  redemption  (k)  (1508).  If  the  defendant  can 
make  out  a  case  which  goes  directly  to  show  that  the  title  is  in 
another  person  than  the  plaintiff,  the  latter  will  not  even  be  suffered 
to  redeem  at  his  peril  (l).  But  a  plea  in  bar  to  a  redemption  bill, 
on  the  ground  of  want  of  interest  in  the  plaintiff,  was  held  bad, 
where  the  mortgagor  had  parted  with  his  interest  in  the  security  to 
the  assignee,  for  whose  benefit  he  was  seeking  redemption  ;  though 
the  assignee  must  be  a  party  to  such  a  suit  {m). 

1377.  The  mortgagor  will  not  be  allowed  in  a  redemption 
action  to  contest  the  mortgagee's  title  before  redeeming  (n).  But 
if  the  rigJit  to  redeem  be  fairly  dependent  on  the  validity  of  an  instru- 
ment there  will  be  no  declaration  as  to  the  terms  of  redemption 
until  the  question  of  validity  has  been  settled  (o).  So  long  as  the 
jurisdictions  were  separate,  the  course  was  to  grant  a  trial  to  settle 
the  right  where  a  presumptive  adverse  title  to  the  equity  was  made 
out  (p)  ;  but  not  so  as  to  enable  a  defendant  who  had  produced  no 
evidence  of  his  own  title  to  contest  the  plaintiff's  claim  {q). 

The  court  will  act  upon  a  frima  facie  title  shown  by  the  plaintiff, 
however  complicated,  if  it  be  supported  by  satisfactory  evidence, 
and  be  uncontradicted,  except  by  a  mere  allegation  of  an  adverse 
claim  ;  considering  that  the  only  matter  determined  is  the  right  of 
redemption,  the  judgment  for  which  will  not  hinder  an  adverse 
claimant  from  asserting  his  title  in  another  proceeding  (r). 

1378.  A  mortgagee  whose  claim  is  prior  to  that  of  the  plaintiff 
and  whose  title  is  not  impeached,  can  only  be  brought  before  the 
court  in  an  action  {s)  for  the  purpose  of  redemption ;  and  the 
action  of  any  person  entitled  to  redeem,  (whether  the  title  be  by 
devise,  assignment,  judgment,  or  otherwise,  and  though  it  touched 
only  part  of  the  mortgaged  estate),  was  formerly  demurrable  on  the 
part  of  the  prior  mortgagee,  unless  it  contained,  expressly  or  in 
substance,  an  offer  or  prayer  to  redeem  him  {t)  (1687).  The  rule, 
however,  has  no  application  to  a  summons  of  a  mortgagor  for  the 
construction  of  the  mortgage  deed  under  K.  S.  C,  Order  LIVa.  (s). 


(h)  Lant  v.  Crisp,  2  Eq.  Ca.  Abr.  599  ;   15  Vin.  Abr.  Mortgage,  469,  pi.  13  ;  see 
Tyson  v.  Cox,  Turn.  &  Russ.  395. 

(I)  Lomax  v.  Bird,  1  Vern.  182  ;  see  Francklyn  v.  Fern,  Barn.  Ch.  30. 

(m)    Winterhottom  v.  Tayloe,  2  Drew.  279. 

(w)  Smith  V.  Valence,  1  Rep.  in  Ch.  (3rd  Ed.)  90. 

(o)  Blake  v.  Foster,  2  Ba.  &  Be.  387.  [p)  Lomax  v.  Bird,  1  Vern.  182. 

[q)  Lloyd  V.  Wait,  1  Ph.  61. 

(r)  Lloyd  v.  Wait,  supra  ;  Pym  v.  Boioreman,  3  Swans.  241  ;  and  see  Warner  v. 
Moore,  cited  2  Hare,  118,  note  (6). 

(s)  Re  Nobbs,  Nobhs  v.  Law  Reversionary  Interest  Society,  [189G]  2  Ch.  830. 

(t)  Burrowes  v.  Molloy,  2  Jo.  &  Lat.  521  ;  Inman  v.  Wearing,  3  De  G.  &  Sm.  729  ; 
Tasker  v.  Small,  3  Mvl.  &  Cr.  63  ;  Dalton  v.  Hayter,  7  Beav.  313  ;  Jervis  v.  Berridge 
L.  R.  8  Ch.  351.     But  sec  now  Rules,  1883,  Order  XXV. 
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In  modern  cases  where  a  mortgagee  is  made  party  to  a  suit,  the  Pam^jraph 
prayer  for  relief  amounts  to  a  prayer  for  redemption,  because  ^378 
redemption  is  the  proper  relief  ;  and  dismissal  will  be  the  penalty 
of  non-payment  upon  the  account  being  taken,  just  as  if  redemption 
had  been  specially  prayed  (u).  And  it  is  not  the  less  a  suit  for 
redemption  because  it  seeks  to  set  aside  a  sale  by  the  mortgagee, 
which  the  plaintiff  alleges  to  be  void  (x).  On  the  other  hand,  if 
the  suit  be  solely  for  purposes  inconsistent  with  redem]ition,  it 
cannot  be  set  up  as  a  redemption  suit,  even,  it  seems,  though  an 
offer  to  redeem  be  made  at  the  bar  (y)  ;  and  it  is  subject  to  be 
dismissed  without  prejudice  to  the  right  to  sue  for  redemption. 
But  if  the  case  raised  be  not  entirely  inconsistent  with  redemption  ; 
(as  if  it  be  also  alleged  that  the  advances  have  been  paid  off  by  the 
mortgagee's  receipts  from  the  estate),  and  the  usual  accounts  against 
a  mortgagee  in  possession  be  prayed,  the  rule  will  not  apply  (2). 
The  rule  that  the  suit  must  be  framed  for  redemption,  is  the  same 
when  a  decree  for  sale,  and  not  for  foreclosure,  is  sought ;  as  has 
been  laid  down  in  reference  to  the  practice  in  Ireland  (a).  And 
also  where  the  plaintiff  is  a  trustee  ;  because  the  act  of  the  mort- 
gagor in  creating  a  trust  ought  not  to  change  the  mortgagee's 
rights  ;  and  the  trustee  incurs  no  personal  responsibility,  except  by 
dismissal  with  costs  in  case  of  non-payment  at  the  proper  time  (6). 
And  the  same  rule  applies  where  the  suit  is  for  the  administration 
of  trust  property,  though  part  of  the  trust  estate  has  been  improperly 
included  in  the  mortgage  (c). 

It  has  been  doubted  (d)  whether,  if  there  were  no  offer  to  redeem, 
where  redemption  is  necessary,  a  dismissal  of  the  action  would, 
according  to  the  usual  course  of  practice,  have  the  effect  of  fore- 
closure. But  it  is  submitted  that  such  a  doubt  ought  not  to  prevail ; 
for  the  offer  to  redeem  is  merely  a  matter  of  form.  If  the  pleadings 
make  a  case  for,  without  praying  redemption,  the  court  will  give 
leave  to  amend  (e),  and  will  not  even  listen  to  the  objection  if  made 
for  the  first  time  at  the  hearing,  but  will  supply  the  omission, 
obliging  the  plaintiff  to  undertake  to  redeem  accordinij;  to  the  usual 
course  (/).  But  the  rule  that  foreclosure  shall  follow  dismissal 
upon  non-redemption  is  a  substantial  right  belonging  to  the  mort- 
gagee, corresponding  to  his  right  to  foreclosure  upon  non-redemption 

(u)  Cholmley  v.  Countess  Oxford,  2  Atk.  267  ;  Palk  v.  Lord  Clinton,  12  Ves.  48. 

(x)  Powell  V.  Roberts,  L.  R.  9  Eq.  169. 

(y)  Gordon  v.  Horsfall,  5  Moo.  P.  C.  393  ;  Crenver,  etc.  Mining  Co.  v.  Wilhjains, 
35  Beav.  353. 

(2)  National  Bank  of  Australasia  v.  United  Hand  in  Hand,  etc.  Co.,  4  App.  Cas. 
391. 

(a)  WDonough  v.  Shewhridge,  2  Ba.  &  Be.  555  ;  and  see  Foster  v.  Kcr,  12  Ir. 
Eq.  R.  54. 

(h)   JWDonough  v.  Sheichridge,  2  Ba.  &  Be.  555. 

(c)  Eaton  v.  Hazel,  1  W.  R.  87.  (d)  Inman  v.  Wearing,  3  Dc  G.  &  Sm.  729. 

(e)   Palk  V.  Lord  Clinton,  12  Ves.  48.      (/ )   Bnlfe  v.  Lord,  2  Dru.  &  \\'ar.  480. 

2  z  2 
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where  he  is  himself  the  plaintiff,  and  ought  not  to  be  afiected  by  the 
mortgagor's  omission  to  make  a  formal  offer  to  perform  the  condition, 
upon  the  performance  alone  of  which  the  court  gives  him  relief. 

1379.  To  render  the  rule  applicable,  however,  the  action  must 
relate  to  the  very  estate  which  is  comprised  in  the  security  ;  for  if 
it  relate  to  different  property,  which  has  been  made  subject  to  or 
mixed  up  with  the  mortgage  debt  by  a  deed  to  which  the  mortgagee 
was  no  party,  and  the  suit  cannot  be  effectual  without  his  presence, 
he  may  be  joined  without  any  offer  to  redeem  him  (g).  Therefore 
where  estates  had  been  conveyed  upon  trust  to  sell,  and  pay  off  the 
mortgage  debt,  so  as  to  exonerate  the  mortgaged  estate,  and  it  was 
charged  that  the  mortgagee  claimed  an  interest  in  the  trust  estate, 
it  was  held  (A)  to  be  unnecessary  to  offer  to  redeem  him.  And  the 
prior  mortgagee,  if  he  be  a  necessary  party  in  respect  of  accounts, 
may  waive  the  redemption  of  his  security  ;  in  which  case  the 
decree  should  be  prefaced  by  a  statement  that  he  consents  not  to  be 
redeemed,  and  to  allow  his  debt  to  remain  a  charge  upon  the  estate  (i). 

The  offer  to  redeem  is  also  unnecessary,  where  by  the  concurrence 
of  the  mortgagee  in  a  deed  by  which  the  estate  is  vested  in  trustees 
for  payment  of  the  incumbrances,  and  subject  thereto  upon  trusts 
affecting  the  equity  of  redemption,  another  relation  than  the  simple 
one  of  mortgagor  and  mortgagee  has  been  created.  In  such  a  case 
a  person  who  acquires  a  subsequent  interest  in  the  equity  of  redemp- 
tion, whether  by  way  of  mortgage  or  judgment,  may  sue  for  an 
account  and  for  the  execution  of  the  trust ;  and  may  join  the  prior 
mortgagee  without  offering  payment  (k). 

1380.  If  the  action  be  against  the  grantee  of  an  annuity  in 
possession  of  the  estate,  for  an  account  of  rents  and  profits,  the 
plaintiff  must  offer  to  redeem  on  the  terms  of  the  annuity  deed  ;  or, 
if  time  have  altered  the  circumstances,  then  upon  (l)  such  equitable 
terms  as  the  court  shall  direct.  But  it  was  held  by  Lord  Lynd- 
hurst,  C.B.,  in  a  suit  to  recover  possession  of  an  estate  mortgaged 
to  secure  a  gambling  debt,  that  no  offer  of  repayment  of  a  part  of 
the  debt,  which  had  been  bona  fide  advanced,  was  necessary,  because, 

(g)  As  to  joining  a  mortgagee  of  a  property  held  by  tenants  in  common  in  a 
partition  action,  see  Waite  v.  Bingley,  21  Ch.  D.  674,  and  Sinclair  v.  James,  [1894] 
3  Ch.  554. 

(h)  Dalton  v.  Hayter,  7  Beav.  313. 

(i)   Lord  Kensington  v.  Bouverie,  19  Beav.  39. 

{k)  Jefferys  v.  Dickson,  L.  R.  1  Ch.  183. 

(l)  Knebell  v.  White,  2  Y.  &  C.  Ex.  15  ;  Burrowes  v.  Molloij,  2  Jo.  &  Lat.  521. 
And  see  Cave  v.  Foulks,  5  L.  J.  (n.s.)  Ch.  206;  Preston  v.  Neele,  12  Ch.  D.  760, 
and  Secretary  of  State  for  India  v.  British  Empire  Mutual  Life  Assurance  Co.,. 
67  L.  T.  434.  An  opinion  has,  however,  been  expressed  by  Turner,  L.J.,  whose 
attention  was  not  called  to  these  authorities,  that  the  only  right  of  the  prior  incum- 
brancer, being  an  annuitant,  is  to  have  the  arrears  of  the  annuity  paid,  and  that 
whether  his  annuity  be  or  be  not  rcpurchaseable  ;  in  the  former  case,  the  repurchase 
being  at  the  option  of  the  grantor,  it  would  be  a  variation  of  the  contract  to  compel 
repaj'ment  as  the  price  of  relief.     (Knight  v.  Bowyer,  2  De  G.  &  J.  421.) 
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it 


as  in  the  case  of  the  prayer  for  an  account,  the  filinj^  of  tho  bill    Pum^jraph 
amounted  to  a  submission  to  such  a  decree  as  the  court  should  tliink  ^^80     1383 
fit  to  make  (m). 

1381.  The  old  cases  as  to  the  proper  form  of  pleading  by  a  mort-  Proper 

cat-or,  are  no  lonoer  of  much  importance,  except  as  illustratinir  the  ^",^"\'.>^     „ 

T,.  1-11  -1,  1  •  ,    -.  ■        ,.     l'l»^a<ling  offer 

conditions  upon  which  alone  a  mortgagor  will  be  entitled  to  relief;  to  redeem, 

for  it  was  held  that  the  offer  to  redeem,  or  other  equity  offered  by 

the  plaintiff,  should  correspond  with  the  judgment  to  which  the 

party  is  entitled  (n).     Thus  if  the  offer  were  made  by  the  mortgagor, 

in  a  suit  by  the  mortgagee,  not  seeking  foreclosure  but  to  have  his 

security  perfected  (719),  the  offer  must  have  extended  to  payment 

of  all  that  the  mortgagee  claimed  to  cover  by  his  security,  in  case 

he  established  his  right  (o). 

1382.  As  a  general  rule,  an  offer  gratuitously  made  by  the  Offer  to 
pleadings  cannot  be  recalled  (p).     And  a  person  who  offered  to  p^eadinfs 
redeem,  under  the  belief  that  the  debt,  to  which  the  offer  applied,  irrevocable, 
was  all  that  was  secured  on  the  estate,  was  held  to  his  offer,  though 

it  proved  that  the  property  was  subject  to  more  debts  than  it  was 
worth,  and  though  he  submitted  to  be  foreclosed  (q).  But  the  court 
may  in  its  discretion  refuse  to  enforce  the  offer  where  it  would  be 
unjust  to  do  so  (r),  or  where  it  is  so  limited  in  its  terms  as  not  to 
be  strictly  applicable  to  the  state  of  affairs  which  has  resulted  from 
the  hearing  of  the  cause  (s). 

1383.  As  the  mortgagee  has  an  immediate  right    to  have  his  Several 
accounts  taken,  and  a  time  fixed  for  payment,  and  is  not  bound  to  ^^^q^  ^^^ 
wait  the  result  of  taking  accounts,  and  other  matters  in  which  he  now  be 
has  no  interest  (t),  a  mortgagor  formerly  could  not  in  the  same  ^°"^^ 
suit  seek  redemption  of  one,  and  foreclosure  of  another  mortgage  (w)  ; 

and  a  mortgagee  might  demur  to  a  bill,  which,  besides  redemption, 
sought  a  general  administration  (x)  of  the  personal  estate  of  the 
deceased  mortgagor,  and  a  declaration  of  the  rights  of  devisees  and 
legatees.  The  practice  in  these  matters  is  now  governed  by  the 
statutory  right  to  unite  in  the  same  action  and  in  the  same  statement 
of  claim,  several  causes  of  action,  subject  to  the  power  of  the  court 
or  judge  to  make  orders  for  separate  trials  or  separate  disposal  of 
the  claims  (y). 

(to)  Parker  v.  Akock,  Younge,  361  ;  see  Fogg  v.  James,  6  L.  T.  (x.s.)  675  ;  Barry 
V.  Bernal,  16  W.  R.  918. 

(n)  IFDonough  v.  Sheu-bridge,  2  Ba.  &  Be.  555. 

(o)  Grugeon  v.  Gerrard,  4  Y.  &  CoU.  119. 

{p)  Davis  V.  Duke  of  Marlborough,  2  Swans,  at  p.  134  ;  Bazzelgdii  v.  Baltine, 
2  Swans.  156  n. 

(q)  Holford  v.  Burnell,  1  Vem.  448  ;  and  see  Hollis  v.  Bulpcll,  13  W.  R.  492. 

(r)   Knight  v.  Bowyer,  2  De  G.  &  J.  421.  (*•)  Felly  v.  Walhen,  7  Hare,  351. 

(0  Fearse  v.  Heivitt,  7  Sim.  471.  («)  Flumbe  v.  Plumbe,  4  Y.  &  C.  345. 

(a;)  Fearse  v.  Hewitt,  supra. 

\y)  Judicature  Act,  1875,  c.  77,  Order  XVII.  ;  Rules,  1883,  Order  XVTIT. 
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Equity  of  redemption  barred  by  non-disclosure  of  prior  incumbrances      . .  1389 

Act  construed  strictly  . .  . .  . .  . .  . .  . .  . .  . .  1390 

Act  only  available  by  honest  mortgagees       . .  . .  . .  . .  . .  139  1 

Mortgage  irredeemable  under  statute  remains  so  in  hands  of  mortgagee's 

assigns 1392 

1384.  Although  a  mortgagee  cannot  at  the  time  or  as  part  of 
the  mortgage  transaction  (2)  stipulate  in  advance  for  the  extinguish- 
ment of  the  equity  of  redemption  if  the  debt  be  not  paid  by  a  certain 
time,  yet  the  equity  of  redemption  may  be  released  under  a  subse- 
quent separate  bargain  (a).  For  the  rule,  which  prohibits  a  trustee 
from  buying  the  trust  separate  from  his  cestui  que  trust,  dees  not 
apply  to  a  purchase  of  the  equity  of  redemption  by  the  mortgagee 
from  the  mortgagor,  they  being  regarded  for  such  a  purpose  as  on 
the  ordinary  footing  of  vendor  and  purchaser,  until  the  contrary 
is  shown  by  the  person  impeaching  the  deed.  During  the 'subsistence 
of  the  relation,  however,  the  mortgagee  may  not  take  from  the 
mortgagor  an  interest,  (such  as  a  long  lease  at  an  ordinar}- fixed  rent), 
by  the  grant  of  which  the  value  of  the  estate  will  be  materially 
lessened,  and  the  mortgagor  will  be  hindered  from  redeeming,  and 
at  the  same  time  be  left  exposed  to  a  suit  or  action  for  foreclosure 
or  for  the  recovery  of  the  debt  (6).  The  right  of  redemption  will 
not  be  defeated,  however,  if  the  release  (which  must  be  made  in 
writing  when  the  equity  is  an  interest  in  land  (c) )  were  obtained  by 
fraud  or  oppression,  such  as  would  invalidate  a  sale  between  an 
ordinary  vendor  and  purchaser  ;  or,  if  by  means  of  the  influence 
given  by  his  position,  the  mortgagee  have  obtained  the  purchase 
at  a  nominal  or  insufficient  price  ;  though  undervalue  alone  wall  not 
be  sufficient  to  impeach  the  sale  {d)  (429). 

The  validity  of  the  release  may  also  be  impeached  for  other 
causes  ;  as,  if  it  were  made  by  an  unauthorized  person,  as  a  trustee 
upon  trust  for  sale  (e)  ;  or  if  there  were  no  release  of  the  covenant 

{z)  Salt  V.  Marquess  of  Northampton,  [1892]  A.  C.  \;Santley  v.  TrtWe,[1899]  2  Ch. 
474. 

(a)  Reeve  v.  Lisle,  [1902]  A.  C.  461. 

(6)  Per  Lord  Redesdale  in  Hickes  v.  Cooke,  4  Dow,  16,  and  Webb  v.  Rorke, 
2  Sch.  &  Lef.  661  ;  Knight  v.  Marjoribanks,  2  Mac.  &  G.  10  ;  Sugd.  V.  &  P.  888, 
ed.  11  ;     Melbourne  Banking  Corporation  v.  Brougham,  7  App.  Cas.  307. 

(c)  Massey  v.  Johnson,  1  Ex.  241. 

(d)  Knight  v.  Marjoribanks,  supra;  Sugd.  V.  &  P.  888.  ed.  11  ;  Ford  v.  Olden, 
L.  R.  3  Eq.  461  ;  Purdie  v.  Millett,  I  Tam.  28  ;  Melbourne  Banking  Corporation  v. 
Brougham,  supra  ;  Kevans  v.  Joyce,  [1896]  1  I.  R.  442. 

(e)  Stabback  v.  Leatt,  G.  Coop.  46. 
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for  payment  of  the  debt ;  or  if  it  be  shown  that  the  object  was  only  Paragrajjhs 
to  get  possession  of  the  estate,  and  that  acknowledgments  were  ^"""^  ^^°" 
made  of  a  mortgage  title,  after  the  release  (/).  So  if  the  release 
were  made  on  a  secret  trust  (g)  ;  or  if  there  were  an  agreement 
giving  a  new  equity  to  the  mortgagor  on  repayment  of  the  con- 
sideration ;  but  not  if  the  agreement  were  in  the  nature  of  a  con- 
ditional sale  of  the  equity  to  be  void  upon  payment  at  a  certain 
day  (h),  for  such  an  agreement  must  be  strictly  performed  (18). 

1385.  Possession  under  a  judgment  of  foreclosure  is  also  a  good  judgment  of 
defence  to  an  action  to  redeem,  where  the  rights  of  the  plaintiffs,  foruclosure  is 

.  .  good  defence 

or  of  those  under  whom  they  claim,  are  concluded  by  the  judgment ;  to  redom])- 

but  not  otherwise,  although  the  mortgagee  on  foreclosure  had  no  ^'°"  a^-t-io'i 

-111  g<^'neially. 
notice  of  other  incumbrances.     The  defence,  therefore,  will  not  hold 

against  an  action  by  subsequent  incumbrancers,  who  were  not  parties 
to  the  suit  by  which  the  foreclosure  was  affected  (^).  Under  par- 
ticular circumstances,  however,  the  foreclosure  will  be  opened,  and 
a  new  right  will  be  given  to  redeem. 

The  foreclosure  cannot  be  pleaded  until  the  final  order  has  been 
obtained  (k)  ;  for  up  to  that  time  the  estate  retains  the  quality  of  a 
mortgage,  and  would  not  formerly  pass  as  land,  by  the  will  of  the 
mortgagee,  made  before  the  date  of  the  order  absolute  (l). 

A  party  to  an  action  in  which  a  judgment  of  foreclosure  has  been 
made  is  bound  by  it,  though  it  were  made  in  the  absence  of  a  person 
whose  interest  was  not  disclosed  by  the  pleadings  {m).  And  a 
mortgagor,  (defendant  in  that  character  to  a  foreclosure  suit)  is  bound 
by  the  decree  in  that  suit  in  respect  of  his  interest  in  another  character, 
though  the  other  interest  did  not  appear  upon  the  proceedings  (n). 

But  it  seems  that  if  a  person  whose  interest  has  been  foreclosed 
in  a  suit  to  which  he  was  a  party,  become  afterwards  entitled  to 
another  interest  in  the  same  estate,  derived  from  a  person  who  was 
not  a  party  to  that  suit,  the  owner  of  the  newly-acquired  interest 
may  bring  his  suit  for  redemption,  notwithstanding  the  former 
decree  and  foreclosure  (o).  But  the  pleadings  ought  to  state  the 
former  proceedings  in  the  foreclosure  suit  (p). 

Eedemption,  without  notice  of  a  settlement  of  the  mortgage,  binds 
the  issue  under  the  settlement  {q). 

1386.  If    the  mortgagor  and  mortgagee  be  both  resident,  and  Actions 
process  be  served,  within  the  jurisdiction  of  the  Supreme  Court,  ^j^^^^^^gcfoi 


foreign  land. 


(/)  Vernon  v.  Bethell,  2  Ed.  110  ;  Morley  v.  Elways,  1  Ch.  Ca.  107. 

[g)  Morley  v.  Elways,  supra.  (h)  Ensworth  v.  Griffiths,  5  Bro.  P.  C.  184. 

(0  NicJiols  V.  Short,  2  Eq.  C.  Abr.  608  ;   15  Vin.  Abr.  478. 

(k)  Senhouse  v.  Earl,  2  Ves.  Sen.  450  ;  see  Quarrell  v.  Beckford,  1  Mad.  269. 

(l)  Thompson  v.  Grant,  4  Mad.  438.         (w)  Bromitt  v.  Moor,  9  Hare,  374. 

{n)  Goldsmid  v.  Stonehewer,  9  Hare,  App.  xxxviii. 

(o)  Bromitt  v.  3Ioor,  9  Hare,  374.  (p)  Id. 

(q)  Chapman  v  Duncombe,  2  Vem.  142. 


712 


OF    THE   DISCHARGE    OF    SECURITIES.         [PART  VII. 


Actions 
concerning 
mortgages 
of  property 
in  the  inns 
of  court. 


njortgage, 


Paragraphs  that  court  will  entertain  a  suit  concerning  a  mortgage  of  land  out 
loob  loo9  Qf  ^jjg  jurisdiction  ;  because  cequitas  agit  in  ^personam  ;  and  the 
Court  of  Chancery  refused  to  admit  a  plea  (r)  to  a  suit  concerning 
the  Island  of  Sark,  that  it  was  part  of  the  Duchy  of  Normandy, 
having  laws  of  its  own,  and  under  the  jurisdiction  of  the  courts  of 
Guernsey  ;  and  it  was  held  to  be  a  further  reason  against  the  plea, 
if  the  mortgage  affected  the  whole  country,  as  its  own  courts  can 
have  no  jurisdiction  (s). 

1387.  The  Court  of  Chancery  always  refused  to  determine  the 
redemption  of  mortgages  in,  or  other  disputes  concerning,  the  inns 
of  court  unless  liberty  had  first  been  given  by  the  benchers  of 
the  society  in  which  the  dispute  has  arisen  ;  for  which  the  reason 
is  given,  that  the  disputes  of  the  societies  may  be  terminated  among 
themselves  {t). 

Pleading  a  1388.  If   a  paramount  title  be  pleaded  to  a  suit  for  redemption, 

paramount  to  ^^  J^iust  be  shown  not  only  that  the  title  is  paramount,  but  also  that 
it  is  good  against  the  mortgage.  A  defence,  therefore,  to  a  suit  to 
redeem  a  mortgage  for  a  term,  that  the  defendant  is  devisee  of  a 
prior  term,  without  condition  of  redemption,  is  insufiicient  {u)  ; 
for  the  devised  term  may  be  only  a.  term  to  attend  the  inheritance. 
And  as  the  mortgagor  is  never  allowed  to  impeach  the  mortgage 
which  he  has  made  (x),  so  the  mortgagee  may  not  allege  that  the 
title  of  the  mortgagor  under  whom  he  claims  is  defective,  or  that  a 
valid  conveyance  is  not  pleaded  {y).  But  where  the  suit  is  instituted 
for  a  purpose  other  than  that  of  enforcing  the  ordinary  rights  of 
ownership, — such  as  the  performance  of  the  trusts  of  a  charity, — 
it  must  be  shown  that  the  property  has  been  legally  appropriated 
to  such  purpose  (z). 

1389.  It  has  been  provided  by  statute  (a),  that  if  any  person 
shall  borrow  any  money,  or  for  other  valuable  consideration  give 
or  suffer  any  judgment,  statute,  or  recognizance,  and  shall  after- 
wards borrow  any  other  sum  from  any  other  person,  or  become 
indebted  for  other  valuable  consideration,  and  for  securing  re'pay- 
7nent  or  discharge  thereof,  shall  tnortgage  his,  her,  or  their  lands  or 
tenements,  or  any  part  thereof,  to,  or  to  any  trustee  for  the  said 
second  or  other  lender  or  creditor,  and  shall  not  give  notice  to  the 
mortgagee  or  mortgagees,  of  the  said  judgment,  statute,  or  recog- 

(r)  Toller  v.  Carteret,  2  Vem.  494  ;  Earl  of  Derby  v.  Duke  of  Athol,  1  Ves.  Sen.  202  ; 
Paget  v.  Ede,  L.  R.  18  Eq.  118.  But  there  must  be  an  equity  arising  out  of  some 
privity  between  the  parties.     [Norris  v.  Chamhres,  29  Beav.  246.) 

(«)  Toller  V.  Carteret,  2  Vem.  494  ;  and  see  Arglasse  v.  Muschamp,  I  Vem.  75. 

it)  Rakestraw  v.  Brewer,  2  P.  Wms.  511. 

(m)  Meder  v.  Birt,  Gilb.  Rep.  in  Eq.  185. 

(x)  Darcy  v.  Callon,  I  Jones,  614. 

(V)   Wroe  V.  Clayton,  9  L.  J.  (n.s.)  Ch.  107  ;   Roberts  v.  Clayton,  3  Anst.  715. 

(z)  Att.-Gen.  v.  Gardner,  2  De  G.  &  Sm.  102. 

(a)  4  &  5  Wra.  &  M.  c.  16,  s.  2. 


Equity  of 
redemption 
barred, 
by  non- 
disclosure 
of  prior  in- 
cumbrances 
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nizance,  in  writing  under  his,  her,  or  their  liand  or  hands,  before    P'tragmpha 
the  execution  of  the  mortgage  or  mortgages ;    then,  unless  the  ^^^^     ^^^^ 
mortgagor  or  mortgagors,  his,  her,  or  their  heirs,  upon  notice  in 
writing  under  the  hands  and  seals  of  the  mortgagee  or  mortgagees, 
his,  her,  or  their  heirs,  executors,  administrators,  or  assigns,  attested 
by  two  or  more  sufficient  witnesses,  of  any  such  former  juduanent, 
statute,  or  recognizance,  shall  within  six  months  pay  and  discharge 
the  same,  and  all  interest  and  charges  due  thereon,  and  cause  the 
same  to  be  vacated  or  discharged  by  record,  all  equity  of  redemption 
of  the  said  lands  and  tenements,  as  against  the  mortgagee,  his 
representatives  or  assigns,  is  taken  away  from  the  mortgagor,  his 
representatives,  and  assigns,  and  the  former  may  hold  the  mortgaged 
property  as  against  the  latter  for  such  estate  and  term  therein  as 
was  granted  and  settled  to  the  mortgagee,  as  fully  as  if  the  same 
had  been  purchased  absolutely  and  without  power  of  redemption. 
And  that  if  any  person  shall  mortgage  any  lands  or  tenements  for 
the  security  of  money  lent  or  due,  or  for  other  valuable  consideration, 
and  shall  again  mortgage  the  same  or  any  part  thereof  to  any  other 
person  or  persons  for  valuable  consideration  (the  former  mortgage 
being  in  force  and  not  discharged),  and  shall  not  discover  to  the 
second  or  other  mortgagee  or  mortgagees,  or  some  or  one  of  them, 
the  former  mortgage  or  mortgages,  in  writing  under  his  or  their 
hands  ;   then  the  mortgagor  or  mortgagors,  his,  her,  or  their  heirs, 
executors,  administrators  or  assigns,  shall  have  no  relief  or  equity  of 
redemption  against  the  said  second  or  after  mort<2:ag;ee  or  mortaa'^ees, 
his,  her,  or  their  heirs,  executors,  administrators,  or  assigns,  upon 
the  said  after  mortgage  or  mortgages  ;  but  such  mortgagee  or  mort- 
gagees,  his,   her,    or   their  heirs,   executors,   administrators,   and 
assigns,  shall  and  may  hold  and  enjoy  such  more  than  once  mort- 
gaged lands  and  tenements,  for  such  estate  and  term  therein  as  was 
or  were  granted  and  conveyed  by  the  said  mortgagor  or  mortgagors, 
against  him,  her,  or  them,  or  his,  her,  or  their  heirs,  executors,  or 
administrators  respectively,  freed  from  equity  of  redemption,  and 
as  fully  as  if  the  same  had  been  an  absolute  purchase  (b).     But  the 
Act  reserves  the  right  of  redemption  of  subsequent  mortgagees  (c), 

1390.  The  Act  does  not  affect  the  legal  as  distinguished  from  -^<^*<^^"- 
the  equitable  right  of  redemption  ;  and  does  not  enable  the  mort-  strictl}'. 
gagee  by  an  active  remedy  to  enforce  a  forfeiture.  Being  penal, 
it  will  be  strictly  applied  to  such  instruments  only  as  fall  within  the 
technical  description  of  a  mortgage,  and  is,  therefore,  not  applicable 
to  a  mere  charge  without  any  time  fixed  for  redemption  (though 
containing  a  covenant  to  execute  a  legal  mortgage),  either  as  the 
first  mortgage  which  has  been  concealed,  or  as  the  second  made 
without  notice  of  the  first  {d). 

(6)  4  &  5  Wm.  &  M.  c.  16,  s.  3.  (c)  Section  4. 

(d)  Eennard  v.  Futvoye,  2  Giff.  81. 
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available  by 
honest 
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Mortgage 
irredeemable 
under  statute 
remains  so 
in  hands  of 
mortgagee's 
assigns. 


Being  limited  to  several  mortgages  of  the  same  lands,  it  will 
not  apply  where  new  lands  are  added  to  the  subsequent  security ;, 
though  the  addition  of  an  acre  or  two  or  the  like  would  not  exempt 
the  case  from  the  statute,  but  would  be  looked  upon  as  a  contrivance 
to  evade  it  (e).  It  appears  that,  by  the  same  rule,  the  statute 
would  not  apply  where  the  subsequent  mortgage  is  made  by  an 
assignee  of  an  equity  of  redemption,  though  he  had  notice  of  the 
prior  mortgage  ;  for  the  original  mortgagor  only  is  mentioned. 

1391.  Having  been  intended  for  the  benefit  of  honest  mort- 
gagees, it  cannot  be  pleaded  by  a  person  who  has  been  guilty  of 
fraud  or  ill  practice  (/).  Hence,  where  a  person  distressed  a  mort- 
gagor by  suing  him  for  foreclosure  in  the  name,  but  without  the 
privity,  of  the  mortgagee,  and  having  procured  the  money  by  a  new 
mortgage  to  another,  without  giving  him  notice  of  a  prior  incum- 
brance, got  in  that  mortgage,  and  also  purchased  the  equity  of 
redemption,  he  was  not  allowed  to  plead  this  statute  against  a  person 
coming  to  redeem  under  the  prior  incumbrance  {g). 

1392.  A  mortgage  which  has  become  irredeemable  under  the 
statute  remains  irredeemable  in  the  hands  of  an  assignee  of  the 
mortgagee  and  the  statute  may  be  pleaded  by  him  though  the  assign- 
ment were  made  in  consideration  of  what  was  due  for  principal, 
interest  and  costs.  And  if  such  a  mortgage  be  redeemed  by  a 
subsequent  mortgagee,  he  shall  hold  the  estate  irredeemable  {h). 


Section  HI. 
The  Time  for  Redemption. 


Mortgage  cannot  he  redeemed  until  stipulated  time  for  payment     . . 

Covenants  that  security  shall  not  be  redeemed  for  specific  period    . . 

Agreement  to  restrict  equity  of  redemption  to  specific  period 

Agreement  not  to  sue  for  redemption  if  condition  broken  is  void    . . 

Right  of  pre-emption  may  not  be  given  to  mortgagee 

Question  whether  remedy  in  equity  for  redemption  of  pledges  of  goods  and 

stock 
Limit  of  time  for  redemption  of  pledges 
Pledgee  parting  with  pledge    . . 
Pledges  to  professional  pawnbrokers 
Statute  of  limitations  restricting  time  for  redemption 
Immaterial  that  mortgagor  has  retained  possession  of  part  of  estate 
Time  only  runs  from  date  named  for  redemption     . . 
Time  runs  in  Welsh  mortgages  only  when  mortgage  satisfied 
How  time  runs  against  right  to  redeem  ivhere  equity  of  redemption  settled 
Possession  of  mortgagee  must  he  adverse  for  statute  to  run 
Acknozvledgment  of  mortgagor's  right  excludes  the  statute    . . 
To  whom  acknowledgment  must  he  made 
Acknowledgment  no  good  after  statutory  period 
Mere  demand  by  mortgagor  does  not  prevent  statute  running 
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(e)  Stafford  v.  Selby,  2  Vem.  589. 
(g)  Stafford  v.  Selby,  supra. 


(/ )  See  Jam&s  v.  Kerr,  40  Ch.  D.  449,  455. 
(h)  Stafford  v.  Selby,  supra. 
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''^"AGRAPU      /'„,,„,„,,;,„ 

No  saving  for  disahiliUj  14^2      1393      1394 

Statute  has  no  ajyjplication  to  pledges  . .  . .  .  .  J4I3 

Question  whether  a  mortgagor  can  redeem  on  payment  of  principal  and 

SIX  years  arrears  of  interest         . .  . .  . .  . .  ,  _  1414 

1393.  A  mortgage  in  which  a  time  is  fixed  for  redemption  Mortgage- 
does  not,  by  the  rules  of  equity,  become  redeemable  until  that  time  reScd''" 
has  arrived  ;    the  mortgagee  may  take  objection  to  an  action  to  unta  !"J|.u. 

redeem  at  an  earlier  day,  even  although  the  morteagor  tender  l''^'-''' ^'""■ 
•    .  i.  J      ■        J.1  11-,  .  .    ,  ^  °  for  payment. 

interest  durmg  the  whole  mtervenmg  period  {i). 

1394.  The  right  of    redemption,  either  under  a  mortgage  or  a  Covenants 
pledge  {k),  cannot  (aswe  have  seen)  be  altogether  done  away  with  by  ^^'^^  security 
the  original  contract  (7,  14,  1384),  though  it  may  be  postponed  by  redeenK!l'for 
a  covenant  that  during  a  certain  time  the  estate  shall  remain  irre-  specific 
deemable   (712).     Arrangements   of   this  nature,   postponing   the  ^''""  ' 
remedies  both  of  the  mortgagor  and  the  mortgagee,  are  of  common 
occurrence,  and  are  usually  limited  to  periods  of  five  or  seven  years, 

and  they  are  supported  (/)  on  the  ground  that  the  contract  is  valuable 
to  both  parties  ;  the  mortgagee,  on  the  one  hand,  being  sure  of  a 
continuing  security  for  his  money,  and  the  mortgagor  being  freed 
from  the  expense  and  trouble  of  seeldng  new  lenders  {m).  A  mortgagee 
is  entitled  to  the  benefit  of  such  a  covenant  against  a  subsequent 
mortgagee,  who  took  his  security  with  notice  of  the  covenant,  and 
who  will  not  be  allowed  during  the  stipulated  period  to  redeem 
the  prior  mortgage  (w).  If  he  take  without  notice,  the  equity  of 
redemption  also  still  seems  to  be  bound  in  his  hands  by  the  covenant 
of  the  mortgagor,  who  can  give  to  another  no  better  equity  against 
the  first  mortgagee  than  he  had  himself.  But  where  there  was  a 
proviso  for  redemption  at  a  period  more  than  thirty  years  distant 
from  the  date  of  the  mortgage,  and  the  estate,  of  which  immediate 
possession  had  been  taken  by  the  mortgagee,  had  greatly  increased 
in  value,  redemption  was  decreed  (o)  before  the  time  fixed,  as  upon 

(j)  Brown  v.  Cole,  14  Sim.  427  ;  dist.  Bovill  v.  Endle,  [1896]  1  Ch.  648  ;  and 
see  Burrowes  v.  Molloy,  2  Jo.  &  Lat.  521.  See  the  statutory  exception  under  8  &  l» 
Vict.  c.  18,  s.  114  (Lands  Clauses  Act).  Note  the  difference  where  the  proviso 
enables  the  mortgagor  to  redeem  on  a  certain  day,  or  on  payment  before  or  after  it. 
Harding  v.  Tingey,  10  Jur.  (n.s.)  872. 

(k)  Story,  BaUm.  §§318,  345. 

(I)  Re  Hone,  8  Ir.  L.  R.  Eq.  65  ;  Teevun  v.  Smith,  20  Ch.  D.  724,  729.  Biggs  v. 
Hoddinott,  [1898]  2  Ch.  307.  It  must  not  be  assumed  that  periods  exceeding  seven 
years  would  not  be  supported.  It  is  conceived  that  it  is  a  question  of  fact  in 
each  case  whether  having  regard  to  all  the  ciicumstances  the  period  is  fan-  ami 
reasonable.  See  Coicdry  v.  Day,  1  Giff.  316;  He  Hone,  siqmi;  and  Morgan  v. 
Jeffreys,  [1910]  1  Ch.  620,  Mhere  Joyce,  J.,  held  that  a  prohibition  against 
redemption  for  twenty-eight  years  was  beyond  all  reasonable  limits,  although  he 
seems  to  have  doubted  whether  it  would  have  been  so  if  the  mortgagee  had  been 
correspondingly  bound  not  to  realize  the  mortgage  for  a  like  period. 

(m)  A  condition  for  punctual  payment  of  interest  is  implied  if  not  expressed  in 
an  agreement  that  the  mortgage  debt  shall  not  be  called  m  during  a  certain  time. 
Seaton  v.  Twyford,  L.  R.  11  Eq.  591. 

{n)  Laivless  v.  Mansfield,  1  Dru.  &  War.  557. 

(o)  Talbot  V.  Braddill,  1  Vcrn.  183,  394 ;  and  see  Morgan  v.  Jeffreys,  supra. 
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an  unreasonable  baro;ain.  And  where  the  mortsagee  was  the 
solicitor  of  the  mortgagor,  a  restraint  upon  redemption  for  twenty 
years,  and  within  twelve  months'  notice  after  that  time,  was  rejected 
as  oppressive  {p). 

1395.  And  equity  does  not,  except  under  peculiar  circum- 
stances, recognize  agreements  to  confine  the  right  of  redemption  to 
any  given  period,  as  the  life  of  the  mortgagor  {q)  ;  or  to  any  specified 
class  of  persons,  as  to  the  mortgagor  alone,  or  the  heirs  of  his  body  (r). 
In  the  one  case,  the  right  will  be  opened  to  the  extent  allowed  by 
the  Statute  of  Limitations,  and,  in  the  other,  it  will  be  given  to  the 
persons  in  whom  it  might  ordinarily  become  vested.  In  the  case 
first  cited  it  is  laid  down  as  a  general  rule  by  Lord  Nottingham, 
"  once  a  mortgage  and  always  a  mortgage  "  ;  and  that  the  security 
could  not  be  extinguished  by  any  covenant  or  agreement  at  the 
time  of  making  the  contract  (s).  The  rule,  as  explained  by  Lord 
Hardwicke,  is  [t),  that  an  attempt  to  fetter  the  equity  of  redemption 
will  not  avail  either  by  original  agreement  in  the  mortgage  deed, 
or  by  a  separate  deed,  where  there  is  a  design  to  wrest  the  estate 
fraudulently  out  of  the  hands  of  the  mortgagor.  And  where  the 
redemption  was  limited  to  the  lifetime  of  the  mortgagor,  and  it  was 
shown  that  this  was  done  by  him  by  way  of  settlement,  with  a 
wish  to  benefit  the  mortgagee,  his  near  relation,  and  that  the  clause 
for  redemption  was  put  in  for  a  particular  reason  ;  and  there  being 
also  an  express  covenant  that  the  mortgagor  might  redeem  at  any 
titne  during  his  life,  which  might  have  made  it  a  bad  bargain  for 
the  mortgagee,  the  deed  was  established  (u).  Similarly  although 
the  equity  of  redemption  cannot  be  fettered  by  imposing  a  burden 
on  it  to  remain  in  force  after  the  redemption  of  the  security  (e.g.  a 
covenant  by  the  mortgagor  of  a  public  house  to  buy  beer  exclusively 
from  the  mortgagee  without  restriction  of  time),  yet  a  reasonable 
collateral  advantage  to  the  mortgagee  may  be  stipulated  for  and 
restricted  to  the  continuance  of  the  security  {x). 

1396.  Nor  wall  an  agreement  be  allowed  at  the  time  of  the  loan, 
not  to  sue  for  redemption  or  for  discharge  of  the  equity  of  redemp- 
tion upon  any  event  or  condition  (y)  ;    nor  a  separate  covenant 


ip)  Cowdry  v.  Day,  1  GifE.  316. 

(q)  Newco-nib  v.  Bonham,  1  Vern.  8  ;  Freem.  Ch.  67  ; 
Eden,  55  ;  Salt  v.  Marquess  of  Northampton,  [1892]  A.  C.  1 
to  foreclose,  see  Burrowes  v.  Molloy,  2  Jo.  &  Lat.  521. 

(r)  Howard  v.  Harris,  1  Vem.  32. 

(s)  Newcomb  v.  Bonham,  1  Vem  8,  and  n.  (1). 

(<)  Mellor  V.  Lees,  2  Atk.  494. 

(m)  Bonham  v.  Newcomb,  1  Vem.  232  ;   aff.  in  Pari.  2  Wm.  &  M 
Wilde,  [1899]  2  Ch.  474. 

(x)  Noakes  &  Co.  Ltd.  v.  Rice,  [1902]  A.  C.  24 ;  sec  also  John  Brothers  Ahergarw 
Brewery  Co.  v.  Holmes,  [1900]  1  Cii.  188  ;  Bradley  v.  Carritt,  [1903]  A.  C.  253. 

(y)  East  India   Co.   v.   Atkyns,  1   Com.    349  ;    Toomes  v.  Consel,  3  Atk.   261  ; 
Vernon  v.  Bethcll,  2  Ed.  110  ;  Salt  v.  Marquess  of  Northampton,  [1892]  A.  C.  1. 


Spurgeon  v.  Collier,  1 
Contra  as  to  the  right 


Conf.  Santley  v. 
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that  if  the  mortgagee  shall  think  fit,  the  mortgagor  will  ciiiivey  to  I'araijraplm 
him  so  much  of  the  estate  as  shall  be  of  the  value  of  the  mortgage  1396—1398 
money  at  so  many  years'  purchase  (z) ;  nor  even  an  agreement  (a), 
which  compelled  the  mortgagee  to  pay  the  residue  of  the  purchase- 
money  at  a  certain  time  ;  as  where  the  mortgagee  entered  into  a 
bond  to  pay  the  mortgagor  a  further  sum,  within  a  certain  time  after 
default  in  payment  of  principal  and  interest,  in  full  for  the  absolute 
purchase  of  the  estate  :  these  being  justly  regarded  as  so  many 
devices  to  evade  the  rules  of  the  court  (6). 

1397.  On  the  same  grounds  a  covenant  in  a  mortgage  for  right  Higlitof 

of  pre-emption  in  the  mortgagee  would  not  be  enforced  at  all  events  ujay^not  ix-^ 
at  a  fijsed  price  (c).     Anyhow  a  mortgagee  would  be  deprived  of  g'^en  to 
its  benefit  by  oppressive  or  fraudulent  conduct ;  as  where  he  previously 
insisted  on  payment  of  principal  and  interest,  and,  concealing  the 
covenant  from  the  heir  of  the  mortgagor,  did  not  claim  the  right 
till  after  the  sale  of  the  estate  to  another  person  {d). 

1398.  It  was    said,  that  wherever  there  was  a  mortgage  or  a  QuL-stion 
pledge  of  goods,  the  party  might  take  his  remedy  in  equity  (e).     It  remedv'^k 
was  not,  however,  a  general  rule  that  a  person  might  come  into  equity  equity  for 
for  the  redemption  of  pledged  personal  chattels  ;  for  upon  tender  of  ^f  pjedaes  of 
the  money  an  action  at  law  might  be  brought  for  the  chattels  (/ ).  goods  aud 
But  there  may  be  a  right  to  sue  in  equity,  in  order  to  take  an  account ' 

of  what  is  due  on  the  security.  As  where  the  plaintiff  is  the  assignee 
of  the  pledgor,  and  therefore  a  stranger  to  the  amount  due  ;  or  if 
the  pledgee  re-pledges  the  goods  with  others  to  secure  a  larger 
sum  {g).  And  stock  may  be  redeemed  ;  but  the  privilege  of  redemj)- 
tion  will  be  sparingly  allowed  if  the  action  appear  to  have  been 
brought  on  account  of  an  accidental  increase  in  the  value  of  the 
pledge  (/?).  On  the  other  hand,  if  the  proviso  be  that  the  stock  shall  be 
replaced  according  to  a  covenant  on  a  certain  day,  which  the  mort- 
gagee suffers  to  elapse,  the  terms  of  the  security  in  other  respects 
remain  as  before  ;  and  though  the  value  of  the  stock  have  fallen,  the 
mortgagor  will  not  be  obliged  to  pay,  as  the  price  of  later  redemption, 

(z)  Jennings  v.  Ward,  2  Vern.  520.  («)   Wilktt  v.  WinncU,  1  Vern.  487. 

(h)  See  also  Marquess  of  Northampton  v.  Pollock,  45  Ch.  D.  190,  210. 

(c)  Samuel  v.  Jarrah  Timler  and  Wood  Bavhu/  Corporation,  |1!IU4]  A.  C.  323; 
and  see  also  Re  Edwards,  11  Ir.  Ch.  Reps.  3G7  ;  and  Browne  v.  Bijan,  [1901  ]  2  I.  R. 
671  ;  but  conf.  London  <L-  Globe  Finance  Corporation  v.  Montgommery,  18  T.  L.  R. 
661  ;   and  Orby  v.  Trigg,  2  Eq.  Cas.  Ab.  599. 

(rf)  Orby  V.  Trigg,  2  Eq.  Cas.  Ab.  599.  (e)  Rijal  v.  Roberts,  Bam.  Ch.  38. 

(/)  See  per  Lord  Macnaghten,  Bank  of  New  South  Wales  v.  O'Connor,  14  App. 
Cas.  273,  282,  distmguishmg  between  a  pledge  of  chattels  and  an  equitable  mortgage 
of  land  by  deposit  of  title  deeds.  In  the  case,  however,  of  a  mortgage  of  personal 
chattels  (as  distmguished  from  pledge)  it  would  seem  that  after  default,  the 
mortgagor's  only  remedy  was  in  equity.  Scicell  v.  Burdick,  10  App.  t'as.  74,  95  ; 
Johnson  v.  Diprose,  [1893]  Q.  B.  512  ;  Re  Wood,  Exp.  Woolfe,  [1894]  1  Q.  B.  605. 

(g)  Rafcliffv.  Davis,  1  Bulst.  29  ;  Kemp.  v.  Westbrook,  I  Yes.  Sen.  278  ;  Demain- 
bray  v.  Metcalf,  2  Vern.  691,  698. 

(h)  Lockwood  v.  Ewer,  2  Atk.  303. 
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the  market  value  of  the  stock  at  the  original  day,  even  though  such 
damaoes  misht  be  recovered  at  law  as  damages  for  breach  of  the 
covenant  (^). 

1399.  Where  no  time  was  fixed  for  the  redemption  of  goods 
which  were  subject  to  an  ordinary  pledge,  it  was  said  that  the 
pledgor  might  redeem  at  any  time  during  his  life,  except  during  his 
outlawry  (k) ;  the  death  of  the  pledgee  not  affecting  the  right ;  but 
none  being  allowed  after  the  death  of  the  pledgor,  because  as  to  him 
it  was  a  personal  condition  {I). 

1400.  A  person  who  has  redeemed  pledged  goods  on  behalf  of 
the  owner,  but  has  parted  with  the  possession  of  them  and  refuses 
to  say  where  they  are,  is  liable  in  trover  without  a  formal  tender  of 
the  money  paid  for  redemption  (m). 

1401.  A  pledge  to  a  professional  pawnbroker  is  redeemable 
within  twelve  months  from  the  day  of  pawning,  exclusive  of  that 
day,  with  seven  additional  days  of  grace.  If  the  pledge  be  for  ten 
shillings  or  under,  and  be  not  redeemed  within  that  time,  it  will,  at 
the  end  of  the  days  of  grace,  become  the  absolute  property  of  the 
pawnbroker  :  but  if  for  above  ten  shillings  it  will  be  further  redeem- 
able until  disposed  of  under  the  Act  (979),  notwithstanding  the 
expiration  of  the  year  and  days  of  grace  (n). 

1402.  When  a  mortgagee  shall  have  obtained  possession  or 
receipt  of  the  profits  of  any  land,  or  the  receipt  of  any  rent  comprised 
in  his  mortgage,  the  mortgagor,  or  any  person  claiming  through  him, 
shall  not  bring  a  suit  to  redeem  the  mortgage  but  within  twelve 
years  next  after  the  time  at  which  the  mortgagee  obtained  such 
possession  (o)  or  receipt,  unless  in  the  meantime  an  acknowledg- 
ment in  writing  of  the  title  of  the  mortgagor,  or  of  his  right  of  redemp- 
tion, shall  have  been  given  to  the  mortgagor  or  some  person  claiming 
his  estate,  or  to  the  agent  of  such  mortgagor  or  person,  signed  by 
the  mortgagee  or  the  person  claiming  through  him.  In  such  case 
no  such  suit  shall  be  brought  but  within  twelve  years  next  after  the 
time  at  which  such  acknowledgment,  or  the  last  of  such  acknow- 
ledgments, if  more  than  one,  was  given.  And  when  there  shall  be 
more  than  one  mortgagor,  or  more  than  one  person  claiming  through 


(i)  Blyth  V.  Carpenter,  L.  R.  2  Eq.  501  ;  see  M' Arthur  v.  Seaforth,  2  Taunt. 
2.57  ;  and  as  to  bonds  for  restoration  of  specific  sums  of  stock,  see  Forrest  v.  Elwes, 
4  Vcs.  492  ;  Goddard  v.  Lethbridge,  10  Beav.  529.  Where  a  rent-charge  was 
redeemable  by  a  specified  amount  of  "  three  per  cent,  consols,"  it  was  held  that 
the  party  was  entitled  to  redeem  by  transferring  a  similar  sum  of  new  consolidated 
stock  (2|  per  cent.),  three  per  cent,  consols  having  been  converted  into  that  stock. 
Diilce  of  Northumberland  v.  Percy,  [1893]  1  Ch.  298. 

(k)  EatcUff  V.  Davis,  1  Bulst.  29  ;  Yelv.  178,  per  Williams,  J. 

(I)  Id.  ;   Kemp  v.  Westbrook,  1  Ves.  Sen.  278. 

(m)  Jones  v.  CUff,  1  Cr.  &  M.  540. 

(n)  PawTibrokers  Act,  1872,  ss.  16,  17,  18. 

(o)  As  to  the  mode  of  averment  of  possession,  see  Lucas  v.  Dennison,  13  Sim. 
584. 
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the  mortgagor  or  mortgagors,  such  acknowledgment,  if  given  to  anv  Paragraphs 
such  mortgagors  or  persons,  or  his  or  their  agent,  shall  be  as  effectual  1402—1403 
as  if  the  same  had  been  given  to  all  such  mortgagors  or  persons. 
But  where  there  shall  be  more  than  one  mortgagee,  or  more  than 
one  person  claiming  the  estate  or  interest  of  the  mortgagee  or  mort- 
gagees, such  acknowledgment,  signed  by  one  or  more  of  such  mort- 
gagees or  persons,  shall  be  effectual  only  as  against  the  person  or 
persons  signing  as  aforesaid,  and  those  claiming  any  part  of  the 
mortgage  money  or  land  or  rent,  by,  from  or  under  him  or  them, 
and  persons  entitled  to  any  estate  or  interest  to  take  effect  after 
or  in  defeasance  of  his  or  their  estate  or  interest ;  and  shall  not  operate 
to  give  the  mortgagor  or  mortgagors  a  right  to  redeem,  as  against 
the  persons  entitled  to  any  other  undivided  or  divided  part  of  the 
money,  land  or  rent.  And  where  such  of  the  mortgagees  or  persons 
aforesaid,  as  shall  have  given  such  acknowledgment,  shall  be 
entitled  to  a  divided  part  of  the  land  or  rent  comprised  in  the  mort- 
gage, or  some  estate  or  interest  therein,  and  not  to  any  ascertained 
part  of  the  mortgage  money,  the  mortgagor  or  mortgagors  shall  be 
entitled  to  redeem  the  same  divided  part  of  the  land  or  rent,  on 
payment,  with  interest,  of  the  part  of  the  mortgage  money,  which 
shall  bear  the  same  proportion  to  the  whole  of  the  mortgage  money 
as  the  value  of  such  divided  part  of  the  land  or  rent  shall  bear  to  the 
value  of  the  whole  of  the  land  or  rent  comprised  in  the  mortgage  {])). 

The  proviso  as  to  the  effect  of   an  acknowledgment  by  one  of  Acknowledg- 
several  mortgagees,  applies  only  to  mortgagees  who  have  several  ™^t  tenant, 
interests  in  the  money  or  land.     Where  they  are  joint  tenants  an 
acknowledgment  by  all  is  necessary  to  take  the  case  out  of  the 
statute  ;   and  if  made  by  less  than  all  it  is  entirely  inoperative  (q). 

Curiously  enough  the  above  statutory  limitations  only  apply  to  Xo  statute  of 

mortgages  of  land,  and  there  is  no  corresponding  enactment  barring  I'm'tations 

^  restricts  re- 
actions  to  redeem  mortgages  of  pure  personalty.     But,  nevertheless,  demption  of 

where  a  mortgage  comprised  both  land  and  personalty,  if  the  equity  personalty. 

of  redemption  is  barred  as  to  the  land  it  is  extinguished  as  to  the 

personalty  also  (r). 

1403.  The  old  rule  that  so  long  as  the  mortgagor  held  possession  immaterial 

of  any  part  of  the  estate,  no  lapse  of  time  would  bar  his  right  to  ^^^^  ™°'"*- 

redeem  the  whole  (s),  has  been  altered  by  the  effect  of  s.  28  of  the  retained 

statute  of  Will.  4,  under  which  the  mortgagee  acquires  an  absolute  po^s^^f^on  ^^ 

^  °  ^  part  of  estate. 

(p)  3  &  4  Will.  4,  c.  27,  s.  28.  Real  Propertj'  Limitation  Act,  1874,  c.  57,  s.  7, 
making  the  period  twelve  instead  of  twenty  3ears  from  January  1st,  1879.  The 
statutes  being  alike,  except  as  to  the  period,  the  principles  of  the  decisions  on  tho 
construction  of  the  Act  of  Will.  4  wUl  apply  to  the  Act  of  Victoria. 

(q)  Richardson  v.  Younge,  L.  R.  10  Eq.  275  (alhrmcd  L.  R.  6  Ch.  478). 

(r)  Charter  v.  Watson,  [1899]  1  Ch.  175. 

(s)  Rakestraiv  v.  Breiver,  Sel.  Ca.  in  Ch.  56  ;  Burke  v.  Lynch,  2  Ba.  &  Be. 
426. 
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Paragraphs    title  to  any  part  of  the  land  of  which  he  has  taken  possession  on  the 
\.W6     i4Ub  expiration  of  the  statutory  period  {t). 

An  estate  may  also  become  irredeemable  as  to  part  and  redeem- 
able as  to  the  residue,  where  the  property  goes  into  different  hands, 
and  the  owners  of  one  part  do  acts  amoimting  to  acknowledgments 
of  a  mortgage  title,  but  the  owners  of  the  other  part  do  not  (m). 

1404.  Time  will  not  run  in  the  case  of  a  common  mortgage 
until  the  day  of  redemption  has  arrived  ;  for  the  mortgagor  cannot 
redeem  before  that  day  {x).  But,  it  will  be  remembered,  that  courts 
of  equity  put  a  check  upon  transactions  in  which  an  unreasonable 
time  or  an  improper  condition  has  been  fixed  for  redemption,  and 
that  in  such  cases  they  will  decree  redemption  {y)  before  the  arrival 
of  the  day  fixed  by  the  parties  (1395). 

1405.  As  to  Welsh  mortgages,  it  is  presumed  that  time  will 
not  run  under  the  statute  against  a  mortgagor,  until  the  mortgage 
has  been  fully  satisfied  ;  possession  by  the  mortgagee  being  of  the 
essence  of  the  contract,  and  every  receipt  of  rent  being  a  receipt  of 
interest  under  the  mortgage.  And  it  has  always  been  held  that 
such  mortgages  are  redeemable  after  any  length  of  time,  until  the 
mortgagee  has  been  fully  paid  and  has  held  over  during  the  statutory 
period  {z)  (10,  1701).  But  a  plaintiff  who  seeks  to  redeem  a  mort- 
gage alleged  to  be  of  this  nature  after  many  years,  must  prove  his 
case  clearly  and  indefeasibly  {a). 

1406.  Prior  to  the  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27, 
the  Court  of  Chancery  considered  that  the  antiquity  of  the  defen- 
dant's possession  was  more  to  be  regarded  than  the  novel  accruer 
of  the  plaintiff's  title  (6).  So  that  the  court  made  no  exception  to 
the  rule  against  giving  relief,  after  twenty  years'  possession  by  the 
mortgagee,  in  favour  of  persons  whose  title  did  not  accrue  until 
after  the  lapse  of  twenty  years.  If  the  person,  for  the  time  being 
entitled  to  redeem,  neglected  his  right,  the  neglect  gave  no  new 
equity  to  his  successor  (c).  The  same  rule  still  obtains  under  the 
statutes  (notwithstanding  s.  3  of  the  Act  of  Will.  4,  and  s.  3  of  the 
Keal  Property  Limitation  Act,  1874),  where  the  mortgagee  goes 
into  possession  hejore  future  estates  or  interests  are  carved  out  of  the 
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(t)  Kinsman  v.  Rouse,  17  Ch.  D.  104. 

(u)  Lake  v.  Thomas,  3  Ves.  Jun.  at  p.  22  ;  and  see  BlaJce  v.  Foster,  2  Ba.  &  Be.  387. 

(x)  Brovm  v.  Cole,  14  Sim.  427. 

(2/)  Talbot  V.  Braddill,  1  Vern.  183,  394  ;  and  see  Ord  v.  Smith,  Sel.  Ca.  in  Ch.  10. 

{z)  Yates  v.  Hambly,  2  Atk.  360  ;  Longuet  v.  Scawen,  1  Ves.  Sen.  402  ;  Fenwick  v. 
Reed,  1  Mer.  114  ;  Balje  v.  Lard,  2  Dru.  &  War.  480.  And  see  Alderson  v.  White, 
2  De  G.  &  J.  97. 

(a)  Sevvaji  Vijaya,  etc.  v.  Chinna  Nayana  Chetti,  10  Moo.  I.  App.  151. 

(6)  Ashton  V.  Milne,  6  Sim.  369  ;   see  Cholmondeley  v.  Clinton,  4  Bligh,  1. 

(c)  Harrison  v.  Hollins,  1  Sim.  &  St.  471 ;  Dallas  v.  Floyd,  cited  6  Sim.  379  '> 
Cholmondeley  v.  Clinton,  supra. 
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equity  oj  redemption  (d),  but  not  otherwise.   Hence  no  benefit  of  the    r<m„,r„ph.'< 
statute  will  be  given  to  the  remainderman  within  twelve  years  from  1406—1407 
the  death  of  the  tenant  for  life,  where  the  mortgagee  entered  before 
the  equity  of  redemption  was  settled  by  the  mortgagor,  and  kept 
possession  without  acknowledgment  during  the  full  period. 

1407.  And  the  old  rule  still  holds  good  (e),  that  the  mortgagee's  Po.ssos.si„n  of 
possession  during  the  whole  period  must  be  adverse.     Therefore,  if  mortgagee 
the  mortgagee  become  entitled  to  an  interest  in  the  ecpiity 'of  a,w!l"f.,r 
redemption  during  his  possession  (as  the  interest  of  a  tenant  for  «t^^"t^ 
life,  the  curtesy  of  a  husband  seised  in  right  of  his  wife,  or  other-  "  " 
wise),  he  will  lose  the  benefit  of  the  statute,  whether  he  acquire  the 
interest  during  (/)  or  before  taking  (</)  possession.     And  time  will 
not  run  in  his  favour  so  long  as  the  estate  remains  irredeemable  ; 
e.g.,  in  the  instances  above  mentioned  against  the  remainderman  or 
the  heir  of  the  wife,  until  the  death  of  the  tenant  for  life  or  of  the 
husband. 

So  where  the  equity  of  redemption  being  vested  in  the  husband 
and  wife  jointly,  they  conveyed  by  deed  without  fine  to  the  mortgagee 
(whereby  the  deed  being  inoperative  as  to  her  estate,  the  mort- 
gagee's ownership  was  absolute  only  in  case  the  husband  survived), 
and  the  wife  eventually  acquired  the  fee  by  survivorship,  her  heir 
was  held  entitled  to  redeem  within  twenty  years  from  the  husband's 
death  (li).  And  the  conveyance  of  the  equity  in  such  a  case  would 
have  no  greater  force  than  it  had  by  law  ;  so  that,  although  it 
might  purport  to  be  a  conveyance  of  the  fee  by  the  husband  and 
wife,  this  would  not  make  the  time  run  against  her  from  the  date 
of  the  deed  {i). 

Possession  is  not  the  less  adverse  because  it  was  taken  by  consent 
of  the  real  owner,  under  a  mistake  on  his  part,  where  the  person  in 
possession  has  no  duty  to  discharge  towards  the  owner  (k). 

The  possession  of  the  constructive  trustee  may  be  adverse  after  a 
considerable  lapse  of  time,  even  on  a  transaction  arising  out  of 
fraud  {I).  The  statute  of  Will.  4  [m)  provides,  that  when  any  land  or 
rent  shall  be  vested  in  a  trustee,  upon  any  express  trust,  the  right  of 
the  cestui  que  trust,  or  person  claiming  through  him,  to  sue,  shall  be 
deemed  to  have  first  accrued  at  and  not  before  the  time  at  which 
the  land  or  rent  shall  have  been  conveyed  to  a  purchaser  for  valuable 

{d)  Browne  v.  Bishop  oJ  Cork,  1  Dru.  &  Wal.  700. 

(e)  Corhett  v.  Barker,  3  Anst.  755  ;  Becve  v.  Hick.%  2  Sim.  &  St.  403  ;  Baffely  v. 
King,  I  Keen,  601  (disapproving  of  Ashton  v.  Milne,  6  Sim.  369) ;  Hyde  v.  Dalkucay, 
2  Hare,  528. 

(/)  Hyde  v.  Dallaway,  2  Hare,  528.  {g)  Raffely  v.  King,  1  Keen,  601. 

(h)  Price  v.  Copner,  1  Sim.  &  St.  347.     But  it  seems  she  should  have  had  but 
ten  years,  for  the  right  to  redeem  was  first  in  her  husband. 
(i)  Ravald  v.  Russell,  Younge,  9.  (k)  Cholmoiideley  v.  Clinton,  4  Bligh,  1. 

a)  Beckford  v.  Wade,  17  Ves.  87  ;  Collard  v.  Hare,  2  Russ.  &  ^lyl.  675. 
{m)  3  &  4  Will.  4,  c.  27,  s.  25. 
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Paragraphs  consideration,  and  then  only  as  against  such  purchaser,  and  any 
l^Uo  pgjgQjj  claiming  through  him.  This  section  does  not  include  a 
security  in  which,  instead  of  the  usual  form  of  mortgage  with  proviso 
for  redemption,  the  property  is  vested  in  a  trustee  for  sale,  the  trust 
being  for  the  benefit  of  the  creditor  only,  who  is  substantially  in  the 
position  of  a  mortgagee  (w).  And  by  the  Eeal  Property  Limitation 
Act,  1874,  it  is  enacted  that  no  action,  suit,  or  other  proceeding 
shall  be  brought  to  recover  any  money  charged  upon  any  land 
or  rent  secured  by  an  express  trust,  or  to  recover  arrears  of  rent 
or  interest  in  respect  of  any  money  so  charged  or  payable  and  so 
secured,  or  any  damages  in  respect  of  such  arrears,  except  within  the 
time  within  which  the  same  would  be  recoverable  if  there  were  not 
any  such  trust  (o). 

Acknowledg-       1408.  Before  the  passing  of  the  statute  of  Will.  4,  the  right 
ment  in  q|  redemption  might  be  saved  to  the  mortgagor,  his  representative 

the  mortgagee  or  assignee,  by  any  acknowledgment  on  the  part  of  the  mortgagee 
personally  of   ^j^g^^  j^g  \iQ\^  by  a  mortirage  title  only,  and  which  could  be  proved 

mortsaoors  i  •         ""i  ■  i  -t 

by  clear  and  uneqmvocal  parol  or  other  evidence  (2^). 

The  statute  now  requires  that  the  acknowledgment  be  made  in 
writing.  But  whatever  expressions  made  by  parol  would  have 
amounted  before  the  statute  to  an  acknowledgment,  will  still  be 
sufficient  if  in  writing,  and  if  the  other  requirements  of  the  statute 
be  duly  satisfied  (g).  Any  expression,  therefore,  referring  to  the 
estate  as  mortgaged,  or  to  the  person  entitled  to  the  equity  of 
redemption,  and  expressing  a  readiness  to  settle  the  account,  or 
referring  to  a  proposed  arrangement  for  accounting  or  for  paying 
ofi  the  mortgage  debt,  will  still  be  a  sufficient  acknowledgment. 
Xo  particular  form  is  necessary  ;  the  amount  alleged  to  be  due 
need  not  be  stated  (r)  ;  and  the  acknowledgment  ma}^  be  made  as 
well  by  affidavit  in  a  suit,  or  in  a  schedule  to  a  deed  (s),  or  by  an 
answer  to  interrogatories  [t),  as  by  a  letter  or  other  writing.  But 
a  mere  admission  by  the  mortgagee  that  he  holds  under  a  mortgage 
title,  if  coupled  with  a  denial  of  the  right  claimed,  is  not  sufficient  {u). 
And  even  under  the  old  law,  no  admission  would  be  inferred  from 
equivocal  expressions  {x). 
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(n)  Locking  v.  Parker,  L.  R.  8  Ch.  30 ;  Kirkwood  v.  Thompson,  2  H.  &  M.  392 ; 
Ee  Alison,  Johnson  v.  Mounsey,  11  Ch.  D.  284. 

(o)  37  &  38  Vict.  c.  57,  s.  10. 

{p)  Whiting  v.  White,  G.  Coop.  1 ;  Reeks  v.  Postlethuuite,  G.  Coop.  161 ;  Barron  v. 
Martin.  G.  Coop.  189. 

(ry)  Stansfield  v.  Hohson,  16  Beav.  236  (on  appeal  3  Dc  G.  M.  &.  G.  620). 

(r)  Trnlock  v.  Robey,  12  Sim.  402 ;  Stansfield  v.  Hohson,  sui^ra ;  Hodle  v. 
Healey,  6  Mad.  181  ;  Lord  St.  John  v.  Boughton,  9  Sim.  219  ;  and  see  Prance  v. 
Sympson,  Kay,  678. 

(s)  Blair  v.  Nugent,  3  Jo.  &  Lat.  658,  677. 

(<)  Goode  V.  Job,  1  El.  &  El.  6. 

(m)  Thompson  v.  Boivyer,  9  Jur.  (x.s.)  863. 

(x)  Whiting  v.  White,  G.  Coop.  1  ;  Reeks  v.  Postldhicaite,  G.  Coop.  161  ;  Barron 
V.  Martin,  G.  Coop.  189. 


CHAP.  I.]  THE    TIME    FOR    REDEMPTION.  723 

The  question  was  raised,  but  was  not  decided  in  Balcer  v.  Wctlon  (y),  Paragrapht 
whether  the  circumstances  that  the  mortgagee  during  his  possession  1408—1410 
had  accounted  and  treated  himself  as  a  mortgagee,  would  amount  to  an 
acknowledgment  within  the  Act.  But  it  seems  clear  that  those  acts 
would  not  be  sufficient,  unless  the  accounts  or  other  admissions  were 
written,  signed,  and  delivered,  according  to  the  directions  of  the 
Act,  and  this  was  so  decided  by  Walton,  J.,  in  the  recent  case  of 
Wilso7i  V.  Walton  and  Kirkdale  Permanent  Building  Society  (2). 

The  commencement  of  an  action  for  foreclosure,  however  cogent 
as  an  acknowledgment  irrespective  of  the  statute,  does  not  appear  to 
fall  within  its  plain  words,  to  which  the  courts  have  shown  them- 
selves disposed  in  several  cases  to  adhere.  No  force  is  given  under 
this  section  (28)  to  an  acknowledgment  signed  by  the  mortgagee's 
agent,  and  this  was  probably  intentional,  that  the  acknowledgment 
might  be  the  more  certain.  Now  it  was  determined  (a)  under 
another  statute  (6),  which  required  a  writing  signed  by  the  party 
chargeable,  that  none  could  be  given  effectually  by  an  agent ;  and 
if  it  were  shown  under  this  Act  that  the  action  was  begun  by  the 
written  instruction  of  the  mortgagee  to  his  solicitor,  it  is  still  done 
by  an  agent ;  and  the  written  instruction  to  him  is  not  a  good 
acknowledgment  (c). 

1409.  The  admission  must  be  made  to  the  mortgagor  himself  {d),  To  whom 

or  to  those  who  claim  his  estate,  or  the  agent  of  one  of  such  persons  iz) .  a^ '^nowlet  g- 

'  o    ,  r  \  /    ment  must 

Therefore  a  transfer  of  mortgage  to  which  the  mortgagor,  or  the  be  made, 
claimant  under  him,  is  not  a  party,  will  not  be  an  acknowledg- 
ment (e),  and  the  transferee  cannot  be  considered  as  a  claimant  of 
the  mortgagor's  estate,  but  of  the  mortgagee's. 

The  mortgagor  after  his  bankruptcy  is  not  capable  of  receiving 
an  acknowledgment  of  a  title  to  redeem,  either  as  mortgagor,  or 
(unless  there  be  evidence  of  agency)  as  the  agent  of  the  assignee 
in  bankruptcy  (/). 

No  actual  authority  is  necessary  to  constitute  an  agent  of  the 
person  to  whom  the  acknowledgment  is  made.  It  is  sufficient  if  it 
be  made  to  a  person  acting,  or  treated  by  the  maker,  as  an  agent  {(j). 
But  a  letter  by  the  mortgagee  to  his  own  solicitor  will  not  take  away 
the  benefit  of  the  statute  (A). 

1410.  The  acknowledgment  must  be  given  within  the  statutory  Acknowledg- 
period  from  the  mortgagee's  possession  ;   an  acknowledgment  after  "^^"^*^ "°  ^^ 

(ij)  U  Sim.  426. 

(z)  19  T.  L.  R.  408.     However,  Baker  v.  Wdtoii  was  not  cited  in  that  case. 
(a)  Hyde  v.  Johnson,  2  Bing.  N.  C.  776.  (h)  9  Geo.  4,  c.  14,  s.  1. 

(c)  See  Stansfidd  v.  Hohson,  16  Beav.  236  (on  appeal  3  De  G.  M.  &  G.  620). 
{d)  Section  28. 

(e)  Batchelor  v.  Middleton,  6  Hare,  75  ;  Lucns  v.  Dennison,  13  Sim.  584. 
(/)  Marlcwick  v.  Hardinyham,  15  Ch.  D.  339. 

ig)  Trulock  v.  Eoboj,  12  Sim.  402.  (/*)  Stansficld  v.  Hohson,  supra. 
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Paragraphs    the  lapse  of  that  time  being  iusufficient  to  revive  the  right  of  redemp- 
■^'*^"     ^^^^  tion  (i).     If  the  mortgagee  have  settled  the  estate,  the  acknowledg- 
statutor\'        ment  of  the  tenant  in  tail  will  revive  the  right,  and  a  title  acquired 
acknowled  "^  ^^'  ^^^^  ^^^^  ^^®  owners  of  the  equity  of  redemption  will  prevail 
ment  by   °     against  the  estate  created  by  the  settlement  (k)  ;  and  the  mortgagee's 
is'sufficient^^^^^^-'^^^^^®'^""^®^^  ^^^^^  ^^^^  ^^^  lessee,  though  no  party  to  \t{l). 
Mere  demand         1411.   The  effect  of  the  statute  is  not   prevented  by  a  mere 
does  not"^"°^  demand  by  one  party,  without  process  against  or  acknowledgment 
by  the  other  {m).     But  the  commencement  of  a  suit  to  enforce  the 
demand,  even  by  the  mere  filing  of  a  bill  under  the  old  practice  of 
the  Court  of  Chancery,  was  sufficient  to  save  the  right  against  the 
statute,  though  no  further  proceeding  was  taken,  or  service  effected  ; 
for  it  might  happen  that  process  could  not  be  served  until  long 
after  the  filing  of   the  bill.     The  plaintiff  by  misconduct  or  delay 
may,  however,  disentitle  himself  to  the  benefit  of  this  rule  {n).  ■ 
Since  the  court  has  been  empowered  to  make  orders  for  substituted 
service,  the  plaintiff's  opportunity  for  delaying  the  active  prosecu- 
tion of  the  suit  has  been  much  diminished  ;   and  it  seems  that  the 
operation  of  the  statute  will  not  be  affected,  if  it  can  be  inferred 
that  the  suit  which  has  been  commenced  has  failed  (o),  or  if  it  have 
been  practically  abandoned,  although  not  actually  dismissed  as  to 
all  the  defendants  {jp). 

1412.  The  28th  section  of  the  Act  of  3  &  4  Will.  4,  which  bars 
the  right  of  redemption,  and  the  7th  section  of  the  Act  of  1874, 
which  corresponds  to  it,  are  not  affected  by  the  disability  clause 
(s.  16)  of  the  former  Act ;  a  redemption  suit  not  being  a  suit  to 
recover  land  within  the  meaning  of  the  Act  {q). 

1413.  The  Statute  of  Limitations  does  not  affect  the  right  to 
redeem  goods  which  are  only  pledged,  the  pledgor  being  entitled 
to  redeem  at  any  time  during  his  life  (r)  (1400). 

1414.  Although  a  mortgagor  of  land  in  a  foreclosure  suit  can 
claim  to  redeem  on  payment  of  principal  and  only  six  years'  arrears  of 
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{i)  Sanders  v.  Sanders,  19  Ch.  D.  373  (C.  A.),  notwithstanding  Stansfield  v. 
Hohson,  3  De  G.  M.  &  G.  620,  contra. 

(h)  Pendleton  v.  Booth,  1  Giff.  35.  (I)  Ball  v.  Lord  Riversdale,  Beat.  550. 

(m)  Hodle  v.  Healey,  1  Vcs.  &  B.  536. 

(ft)  Coppin  V.  Gray,  1  Y.  &  Coll.  C.  C.  205  ;  Forster  v.  Thompson,  4  Dru.  &  War. 
303  ;  Boyd  v.  Higginson,  Flan.  &  K.  603  ;  Hele  v.  Lord  Bexley,  20  Beav.  127. 

(o)  Bampton  v.  BirchaU,  5  Beav.  67.  (p)  Dixon  v.  Gayjere,  17  Beav.  421. 

(?)  Sugd.  R.  P.  S.  114  ;  Kinsman  v.  Roiise,  17  Ch.  D.  104  :  Forster  v.  Patterson, 
17  Ch.  D.  132. 

(r)  Eatcliff  V.  Davis,  1  Bulst.  29  ;  Kemp  v.  Westhrook,  1  Ves.  Sen.  278.  By  a 
.statute  of  the  Isle  of  Man,  passed  in  1835,  no  deed  of  mortgage,  upon  any  lands 
in  the  island,  shall  be  held  to  lapse  in  law  so  as  to  preclude  the  grantor  from  redeem- 
ing the  same.  But,  at  the  end  of  twenty-one  years  from  the  date  of  the  mortgage, 
the  mortgagee  maj'  sue  out  judgment  and  execution,  and  in  virtue  thereof  may 
cause  the  mortgaged  premises  to  be  sold  for  payment  of  the  debt.  See  Birnie  v. 
Cay  St  He,  9  Moo.  P.  C.  303. 
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interest  (799),  lie  cannot  claim  the  same  privilege  in  a  redemption     Pnrngraph 
action.     For  altlioutih  there  seems  to  be  no  substantial  dilTerence  in        ^'*^'* 
principle  (5),  the  42nd  section  of  3  &  4  Will.  4,  c.  27,  is  only  applicable  can  rwleem 
to  a  defendant  and  not  to  a  plaintifl  (/).     It  is,  of  course,  quite  clear  prinri'imr"  ^ 
that  a  mortgagor  of  'personalty  can  only  redeem  on  payment  of  all  »"''  f^'^  yearH* 
arrears  {u).  intcnat.^ 

Section  IV. 

The  Persons  entitled  to  Redeem. 

Sub-section  (1). — The  general  Principle  considered ;  and  herein 
of  alterations  in  the  limitation  of  the  Equity  of  Redemption 
contained  in  the  proviso  for  Redemption. 

PARAGRAPH 

Any  person  interested  may  redeem     . .         . .          . .          . .          . .          . .  1415 

Person  claiming  mortgagor's  interest  under  Statute  of  Limitations  may 

redeem       . .          . .         . .         . .          . .          . .          . .          . .          . .  14 16 

To  whom  the  legal  estate  ought  to  be  reconveyed        ..         ..         ..          ..  1417 

Presumption  is  that  new  limitations  of  equity  of  redemption  contained  in 

mortgage  were  7nade  by  mistake  ..  ..  ..  ..  ..1418 

Question  tvhether  rule  applies  to  serious  demations  from  former  title  1419 

Consideration  of  the  authorities          . .          . .          . .         . .          . .          . .  1420 

Presumption  negatived  where  several  successive  mortgages  and  mortgagor's 

title  altered  in  the  later  ones        ..          ..          ..          ..          ..          ••  1421 

Trusts  of  surplus  proceeds  of  sale  by  mortgagee  inconsistent  with  limita- 
tions of  the  land  itself     . .          . .          . .          . .          . .          .  •          •  •  1422 

Cases  between  husband  and  wife        . .          . .          . .          . .          . .          •  •  1423 

Sub-section  (2). — The  Wife's  and  Surety's  rights  to  Redeem. 

Equity  of  redemption  in  ivife's  freeholds  and  leaseholds  foUoivs  the  kiw    . .  1424 

Redemption  by  ividow  of  her  leaseholds  lohere  husband  has  reduced  the  debt  1425 

Mortgagee  husbatid  renewing  mortgaged  lease  . .  . .         .  ■         ■  ■  1426 

Surety  may  redeem      . .  . .  . .  . .  .  ■  •  •  •  •  •  ■  1427 

Mortgagor  ivho  has  sold  equity  of  redemption  may  redeem,  as  surety,  if  sued 

for  the  debt  1428 

Sub-section  (3). — The  right  of  joint  Tenants,  etc.,  to  Redeem. 

Any  joint  tenant  or  tenant  in  common  may  redeem  ■■         •■  ■■  1429 

Aliter  m  pledges  . .         . .         . .         . .         ■  ■         •  •  •  •  ■  •  1430 

Share  of  one  tenant  in  common  can  only  be  mortgaged  iuhject  to  the  equities 

of  his  co-tenants   . .  . .  . .  . .  .  •  •  •  •  •  •  •  143 1 

//  tr^ist  estate  properly  mortgaged  only  equity  of  redemption  remains  affected 

by  trust 1432 

Sub-section  (4). — The  rights  of  limited  Owners  to  Redeem. 

Limited  oivners  may  redeem   . .  . .         ■  ■         •  •  •  •  •  •  ■  •     1433 

Remaindermen  may  also  redeem        . .         ■  ■         •  •  •  ■  •  •  •  •     1434 

Redeetning  tenant  for  life  cannot  foreclose  remaindermen    ..  ..  ..     1435 


(s)  See  Du  Vigier  v.  Lee,  2  Hare,  326  ;   Mellersh  v.  Brotcn,  45  Ch.  D.  225. 

(0  Dingle  v.  Coppen,  [18991  1  Ch.  726  ;  Re  Lloyd,  Lloyd  v.  Lloyd,  [1903]  1  Cli.  3S5. 
But  of  course  where  the  mortgagee's  right  is  barred  no  question  of  arrears  can  arise. 
Re  Hazeldine's  Trusts,  [1908]  1  Ch.  34. 

(w)  Smith  V.  Hill,  9  Ch.  D.  143  ;  Chrlcson  v.  Henderson,  14  Ch.  D.  348  ;  -1/f//<r*7/ 
V.  Brown,  supra  ;  Re  Stucley,  Stucley  v.  Kekewich,  [1906]  1  Ch.  67. 
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SuB-SECTiox  (4). — The  rights  of  limited  Owners  to  Redeem 

(continued) — 

PAEAGBAPH 

Mistake  by  court  in  adjusting  rights  of  tenant  for  h\ 

does  not  affect  purchaser 
Jointress 
Doiiress 
Tenant  by  curtesy 


<fe  and  remainderman 

1436 

1437 

1438 

1439 


Sub-section    (5). — The   rights   of  Guardians   and   Committees   to 

Redeem. 

Gnardians  of  infants  . .  . .  . .  . .  . .  . .  . .  . .     1440 

Committees       . .  . .  . .  . .  . .  . .  , .  . .  . .     144 1 

Sub-section  (6). — The  rights  of  RedemjJtion  in  case  of  Forfeiture 

and  Escheat. 

Croicn  may  redeem  forfeited  estates    . .          . .          , .  . .         . .  . .  1442 

Death  of  Mortgagor  intestate  and  luithout  heirs        . .  . .          . .  . .  1443 

Reservation  of  equity  of  redemption  to  mortgagor,  his  triistees,  executors, 

administrators,  or  assigns  does  not  jyrevent  escheat  . .          . .  . .  1444 

No  escheat  of  the  legal  estate  in  mortgaged  lands      ,.  . .         ..  . .  1445 

Sub-section  (7). — The  right  of  the  Mortgagor's  Assignees  to  Redeem. 

Mortgagors  assignees,  and  subsequent  incumbrancers  may  redeem  . .     1446 

Must  redeem  the  whole  mortgage  or  none      . .          . .          . .         . .  . .     1447 

Vwi&ne  mortgagee  can  only  redeem  in  foreclosure  action      ..          ..  ..     1448 

Voluntary  grantee  can  only  redeem  on  terms  of  also  redeeming  a  subse- 
quent mortgagee    . .          . .          . .          . .          . .          . .          . .  . .     1449 

Assignee  of  puisne  mortgagee  after  decree  in  foreclosure  suit  by  prior 

mortgagee              . .          . .          . .         . .         . .         . .          . .  . .     1450 

Lessee  of  mortgagor 

Sub-section  (8). — The  right  of  Judgment  and  other  Creditors  to 

Redeem. 

Judgment  creditors  may  redeem         . .  . .  . .  . .  . .  . .  1452 

Estate  settled  to  uses  with  proviso  that  uses  shall  cease  if  money  paid  . .  1453 

General  creditors  may  acquire  right  to  redeem  . .         ..         ..  . .  1454 

Sequestrators    . .         . .         . .         . .         . .         . .         . .         . .  . .  1455 

Sub-section  (9). — The  right  of  Trustees  in  Banhrujitcy  to  Redeem. 
Trustee  in  bankruptcy  may  redeem    . .         . .         . .         . .         . .         . .     1456 

Sub-section  (10). — The  right  of  Devisees  to  Redeem. 

Devisees  may  redeem  . .  . .  . .  . .  . .  . .  . .  •  •     1457 

Sub-section  (11). — The  right  of  Real  and  Personal  Representatives 

to  Redeem. 

Heir  may  redeem         . .         . .         . .         . .         . .         . .         • .         •  •  1458 

Cases  where  mortgagor  has  disappeared  for  many  years      . .          . .          . .  1459 

Where  death  merely  presumed  person  entitled  has  to  give  security  to  refund  1460 

Prima  facie  title  to  equity  sufficient  . .          . .         . .         . .         . .          •  •  146 1 

Heir  of  mortgagor  cannot  redeem  where  equity  of  redemption  converted  into 

personalty             . .         . .         . .          . .          . .          . .          •  •          •  •  1462 
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Sub-section  {U)—The  right  of  Real  and  Personal  Reinesentativcs     ^W"?/* 

to  Redeem  [continued) — 

rAUAGRAPn 

^   ,   .  1463 

Co-heiresses      . .          .  •  •  •          •  •                                                    n     i 

Heir  of  married  woman  mortgaoor  ^rho  has  got  further  advance  without    ^^^ 

acknowledged  deed  ■■  


Redemption  ivhile  heir  en  ventre  sa  mere 

Cestui  trust  tnay  redeem         ,■■,,,'/.      /  *     ,    "  1 

Personal  representatives  may  redeem  mortgage  of  leaseholds  but  not  mortgage 

f         A ^^^^t^^   f\  A    V\r\n  ..  ••  ••  "•  ■' 


1466 
1467 


of  a  term  created  ad  hoc  •  •  •  •  •  •       , : "     .    " "  ' '  .  .po 

3Iortgage  by  administrator  of  leaseholds  may  be  redeemed  by  Ma  executor         468 

Mortgage  by  executor  may  be  redeemed  by  co-executor         ^D^ 

Person  7nay  stie  for  redemption  in  iormX  ])^n]yens  l^' 

Questionable  whether  a  pledgor's  executors  can  redeem        I't" 

Sub-section   (12).— ne   right   of  advanced  members   of  building 

societies  to  Redeem. 

. .  1472 

Eight  of  advanced  members ,      ' ", ,       " ,'  , 

Advanced  member  is  liable  to  have  right  to  redemption  clogged  by  subsequent  ^^^^ 

alteration  of  rules  ••  ••        .■,'.*  1^74. 

Can  sometimes  only  redeem  on  terms  of  paying  up  future  subscriptions  . .  1474 

Hoiv  liability  calculated  ••  .  •  *.         "  '.' 

Where  rules  provide  for  redemption  on  payment  of  subscription  to  a  certain  ^^^^ 

period        .  ■         •  •         •  ■         •  •         "         "         "         '  1477 

Interest  cannot  be  charged  after  realization 

Onus  on  society  of  showing  that  7nortgagor  is  a  member J 


Companies  cannot  become  members  of  building  societies     . . 

Statutory  provisions  for  arbitration  do  not  extend  to  disputes  concerning 


1480 


mortgages  ....••  .  , 

In  suit  for  redemption  member  may  be  ordered  to  pay  sums  tn  excess  of    ^^^^ 

amount  secured     . .  •  •  •  •  •  •  ' "  ' '  *  1482 

Bules  allowing  discount  on  redemption         ..         -^ 

Bights  of  advanced  members  on  dissolution  of  society         

Sub-section  {13).-The  right  of  redemption  by  promoters  of  under- 

takings  under  the  Lands  Clauses  Consolidation  Act,  184j. 

....    1484 

Power  to  redeem  mortgages •  •  *  .^gc 

Deposit  of  mortgage  money  on  non-conveyanceby  mortgagee         ..         ■•     ^^^^ 

Compensation  where  property  is  of  less  value  than  debt      ..  ■■  ••  ^^^^ 

Deposit  in  bank  upon  non-conveyance  ..  ••  •'  ■"  '"  ,400 

Where  only  part  of  land  required  which  is  of  less  value  than  debt  •  •  14»» 

Deposit  in  bank  upon  non-conveyaMC  ■■         ••  ••  ••  •" 

Where  mortgagee  required  to  accept  payment  before  time  jixed       . .  •  •  ^^^  ^ 

Settlement  of  disputed  compensation  "'  ^^^2 

Appointment  of  charge  ^  J4g3 

Deposit  in  bank  upon  non-conveyance  ' "  ' '  1494 

Where  land  released  is  subject  jointly  with  other  lands        .  • 

Sub-section   m.-The  general  Principle  considered ;    and  herein 
7XaLns  in  the  li^nitation  of  the  Equity  of  Redemption 
contained  in  the  proviso  for  Redemption. 
1415.  The  estate  in   mortgage  may  be  redeemed   not  on  y  by  An^- pc^on 

tbe  persons  specified  in  the  proviso  for  redemption  ^^^  their  repre-  ^^^.  ^,,„. 

sentatives,  but  also  by  all  persons  who  have  any  mterest  m 
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Paro'jntjJt.y:  lien  iiDon  the  estate.  (Ex  or.  a  lessee  whose  lease  the  mortgagee 
itio  i'iii/  ^^,-|j  ^Q^  recognize  (x).)  And  where  two  properties  are  subject  to 
the  same  mortgage,  a  person  entitled  to  redeem  either  may,  (and 
indeed,  if  he  redeems  at  all,  must,  (1447))  redeem  both  (y).  And 
where  the  mortgagor  has  sold  the  equity  of  redemption,  in  the- 
absence  of  an  express  covenant  by  the  purchaser  to  indemnify  him 
against  debt  and  interest,  there  is  an  implied  one  (2),  which,  if  broken, 
gives  the  mortgagor  the  right  to  redeem  and  take  a  reconveyance 
to  himself  subject  to  such  equity  of  redemption  as  may  subsist  in 
other  persons,  even  although  the  purchaser  may  have  created  fresh 
charges  in  favour  of  the  mortgagees  (a). 

Person  1416.  There  appears   to  be  only  one  express  authority  as   to 

morTfrngor's  whether  a  person  who  has  acquired  a  possessory  title  as  against  the 
interest  under  mortgagor  Can  redeem.  The  authority  in  question  is  a  judgment  of 
LimitSions  ^^®  ^^^^  ■'^^^^  Brampton  (then  Mr.  Justice  Hawkins)  in  a  case  (not 
ma}'  redeem,   reported  in  any  of  the  regular  reports)  of  Fletcher  v.  Bird  (b),  in 

which  his  Lordship,  in  a  reasoned  and  elaborate  judgment,  answered 

the  question  in  the  affirmative. 

To  whom  the      1417.  The  reconveyance  will  be  made  to  the  person  redeeming 
ouaht^txTbe     °^  ^^^  assigns,  or  to  the  persons  or  uses  mentioned  in  the  proviso, 
reconveyed.     or  to  whom  or  which  the  estate  was  limited  at  the  time  of  the  mort- 
gage.    It  is  often  a  question  of  difficulty  in  which  of  these  latter 
modes  the  reconveyance  is  to  be  made.     In  equitable  mortgages 
by  deposit,  and  in  other  transactions  of  the  nature  of  securities^ 
but  in  which  there  is  no  express  stipulation  for  redemption,  this 
question  can  hardly  arise  by  reason  of  any  uncertainty  connected 
with  the  security.     But  in  formal  mortgages,  it  sometimes  happens 
that  the  reconveyance  is  directed  to  be  made  to  persons  or  uses 
different  from  those  to  whom  or  to  which  it  originally  belonged,  or 
was  subject ;   and  in  the  absence  of  express  declaration  it  may  be 
doubtful,  whether  the  variation  arose  by  accident  or  intention. 
Mortgages  by       Before  stating  the  principles  upon  which  questions  of  this  kind 
tair"  ^  "^       ^^^  decided,  it  may  be  observed,  that  with  respect  to  mortgages  by 
tenants  in  tail,  the  question  of  intention,  where  the  limitations  are 
varied,  is  no  longer  important.     The  disposition  of  the  tenant  in 
tail  by  way  of  mortgage  (or  for  any  other  limited  purpose),  is  by 
statute  (c)  an  absolute  bar,  both  at  law  and  in  equity,  to  all  persons 
as  against  whom  such  disposition  may  be  made  under  the  same 

(x)  Tarn  v.  Turner,  39  Ch.  D.  456  ;  Pearce  v.  Morris,  L.  R.  5  Ch.  227. 

(y)  Hall  V.  Hcward,  32  Ch.  D.  430. 

(r)  Adair  v.  Garden,  29  L.  R.  Ir.  4G7  ;  Bridgman  v.  Daw,  40  W.  R.  253. 

(a)  Kinnaird  v.  Trolhpe,  39  Ch.  D.  636. 

{b)  Q.  B.  D.,  [1895]  No.  849,  decided  April  18th,  1896.  Having  regard  to  its 
importance  and  to  the  fact  that  it  fully  discusses  tlic  point,  a  shorthand  note  of  the 
judgment,  kindly  supplied  by  Mr.  C.  Lacey  Smith,  of  the  Middle  Temple,  wiU  be 
found  printed  in  the  Appendix. 

(c)  Fines  and  Recoveries  Act,  3  &  4  Will.  4,  c.  74,  s.  21. 
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Statute,  notwithstanding  any  intention,  express  or  implied,  t(j  the    r.nwjrn,,},, 

contrary,  by  the  deed  containing  the  disposition,  except  where  the  1417—1418 

disposition  is  only  of  an  estate  jiur  autre  vie  or  for  years,  absolute 

or  determinable,  or  where  an  interest,  charge,  lien  or  incumbrance 

shall  be  created  without  an  absolute  or  determinable  term  or  other 

greater  estate  for  securing  the  same  ;  in  which  cases  the  disposition 

is,  in  equity  only,  a  bar,  so  far  as  may  be  necessary  to  give  effect 

to  the  mortgage  or  other  limited  purpose,  interest,  charge,  lien  or 

incumbrance,  notwithstanding  any  intention,  expressed  or  implied 

to  the  contrary,  in  the  deed  of  disposition.    So  that  where  an  estate, 

greater  than  an  estate  jpur  autre  vie,  is  disposed  of  by  a  tenant  in 

tail,  the  entail  is  barred,  although  the  intention  of  creating  a  limited 

disposition  only  be  expressly  declared  by  the  deed  ;    but  where 

the  estate  is  only  jmr  autre  vie,  or  for  one  of  the  yet  smaller  interests 

mentioned  in  the  latter  part  of  the  section,  the  estate  tail  will  be 

only  barred  jpro  tanto.     Thus,  as  has  been  observed  (d),  the  statute 

denies  effect  to  the  express  intention  of  confining  the  operation  of  the 

deed  in  one  case,  and  to  the  express  intention  of  extending  it  to 

another.     The  statute  does  not,  however,  it  is  added,  afl'ect  an 

express  limitation  of  the  old  or  any  other  uses  which  the  tenant  in  tail 

may  choose  to  create  by  the  same  deed. 

1418.  The  first  principle  by  which  courts  of   equity  have  been  Presumption 
guided,  in  questions  arising  out  of  a  variation  of  the  rifrht  of  redemn- 1'^  *^**  "''^^'  , 

J-  •       ,1      ,  .  1     .  ,  .  ,        ~  '-     limitations  of 

tion,  IS,  that,  a  mortgage  bemg  nothmg  more  than  a  transaction  equity  of 
for  raising  a  loan,  there  is  a  presumption,  (the  strength  or  weakness  redemj.tion 

ri-i  ,     ^  T  1  .  „^  contanud  in 

ot  Winch  must  depend  on  the  circumstances  of    each  particular  mortgatre 
case  (e)  ),  against  an  intention  to  alter  the  previous  rights  of  the  ^"a^jVir^*" 
parties,  further  than  is  necessary  to  effect  that  object.     The  mere  mLtakil' 
reservation,  therefore,  of  the  equity  of  redemption,  in  a  manner 
different  from  the  former  ownership  of  the  estate  (whether  it  be 
made  expressly  or  by  a  declaration  (/  ),  that  the  appointment  shall 
be  void  on  payment  of  the  money),  is  considered  (fraud  not  being 
in  question)  to  arise  from  inaccuracy  or  mistake,  which  may  be 
explained  and  corrected  by  reference  to  the  state  of  the  title  as 
it  stood  before  the  mortgage.     Hence,  if  on  a  mortgage  in  fee  by 
a  mortgagor  so  seised  (g),  the  redemption  be  reserved  to  him,  and 
the  heirs  of  his  body,  it  will  still  prima  facie  follow  the  former 
title ;    and  if  husband  and  wife  mortgage  the  wife's  land  (h),  the 
equity  of  redemption  will  be  the  wife's,  although,  by  the  deed,  it  be 
reserved  to  the  husband  and  his  heirs,  and  though  he  have  kept 

(d)  Sugd.  R.  P.  Stat.  199. 

(e)  Plomley  v.  Felton,  14  App.  Cas.  61,  65. 
(/)  Fitzgerald  v.  Fauconhridgc,  Fitzgib.  207. 

{g)  Innes  v.  Jackson,  16  Ves.  at  p.  367  ;    and  see  per  Tctkser,  L.J.,  Kddlciton 
V.  Collins,  3  De  G.  M.  &  G.  at  p.  15. 

(A)  Brend  v.  Bread,  1  Vern.  213  ;  Euscombe  v.  Hare,  2  Bligh,  X.  S.  192. 
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Paragraphs 

1418—1419 


Rule  in 
Innes  v. 
Jackson. 


Question 
■whether  rule 
applies  to 
serious 
deviations 
from  former 
title. 


down  the  interest.  And  this  will  be  so,  even  where,  by  a  prior  deed, 
the  wife  has  conveyed  the  property  to  the  husband  absolutely, 
if,  by  extrinsic  evidence,  it  appears  that  she  did  so  merely  to  enable 
him  to  mortgage  it  («').  And  if  the  estate  have  been  reconveyed 
to  the  husband,  his  heir  will  be  decreed  to  convey  to  the  widow  [h). 
To  change  the  ownershij),  therefore,  the  court  must  he  satisfied  that 
there  was  a  purpose  to  do  so,  beyond  the  immediate  object  of  the  mortgage, 
and  will  not  generally  take  the  words  of  the  deed  as  priyna  facie 
evidence  of  such  a  purpose,  though  it  requires  no  express  declaration 
of  intention  (?).  There  must  in  fact  be  circumstances  to  repel  the 
presumption  that  the  parties  meant  only  to  make  a  security,  and 
the  circiunstances  must  be  stronger,  when,  as  if  often  happens,  the 
parties  stand  in  the  relation  of  husband  and  wife,  and  the  wife  has 
released  an  interest  in  the  husband's  estate,  or  has  burthened  her 
own  for  his  benefit  {rn). 

1419.  It  has  been  said  that  the  guide  furnished  by  the  authorities 
only  supplies  the  princijjie  that  the  charge  of  the  estate  being  assumed 
to  be  the  immediate  motive  of  the  deed,  the  court  will  not  impute 
the  further  intention  to  change  the  limitations,  unless  it  appear  by 
recital  or  other  special  circumstances  ;  and  that  a  mere  slight  or 
partial  deviation  in  the  reservation  of  the  equity  of  redemption  from 
the  original  limitations,  does  not  furnish  sufficient  ground  for  im- 
puting an  intention  to  change  the  limitations,  but  is  rather  to  be 
ascribed  to  inaccuracy  or  mistake  (n). 

It  is  clear  that  where  there  is  but  one  mortQ-aoie  of  an  estate  under 
settlement  with  regular  limitations,  a  simple  reservation  of  the 
equity  of  redemption  not  according  to  the  former  ownership  (as, 
for  instance,  to  the  mortgagor  in  fee,  or  to  him,  his  wife  and  their 
heirs),  will  not  overturn  the  original  limitations,  but  the  equity 
of  redemption  will  still  remain  subject  to  them.  But  it  is  the  opinion 
of  a  very  eminent  writer,  that  in  the  converse  case,  viz.,  that  of  an 
original  ownership  in  fee,  and  a  settlement  of  the  equity  of  redemption 
by  limitations,  the  rule  should  not  prevail  :  and  it  is  evident,  that 
whilst  in  the  one  case  the  variation  may  easily  arise  from  the  over- 
sight or  ignorance  of  the  draftsman,  in  the  other,  the  nature  of 
the  reservation  almost  excludes  a  presumption  of  its  having  been 
made  unintentionally.  Hence,  it  has  with  reason  been  contended, 
that  in  a  case  in  which  the  wife's  reversion  in  fee  was  mortgaged 
by  her  and  her  husband,  and  the  equity  of  redemption  reserved  to 
such  uses  as  they  should  appoint  by  deed,  executed  with  prescribed 

(0  Re  Duke  of  Marlhorough,  Davis  v.  Whitehead,  [1894]  2  Ch.  133. 

{k)  Slansfield  v.  Hallam,  5  Jur.  (n.s.)  1334. 

{I)  Jackson  v.  Innes,  1  Bligh,  104  ;   Lord  Hastings  v.  Astley,  30  Beav.  260. 

(m)  riomley  v.  Felton,  14  App.  Cas.  61,  and  see  also  Re  Duke  of  Marlborough, 
Davis  V.  Whitehead,  supra. 

(n)  Heather  v.  O'Xeil,  per  Turner,  L.J.,  2  De  G.  &  J.  at  p.  414  ;  Plotnley  v. 
Felton,  14  App.  Cas.  61,  65. 
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formalities,  and,  in  default  of  appointment,  to  the  wife  in  fee  ;    a    rararjra-phs 
doubt  as  to  the  effect  of  this  limitation  was  misplaced  (o).  1419—1420 

The  presence  where  the  mortgage  itself  affects  the  fee,  of  a  distinct 
declaration  and  limitation  of  the  ownership  of  the  estate  after 
satisfaction  of  the  debt,  has  been  held  {j))  sufficient  to  show  that 
something  beyond  a  mere  security  was  in  contemplation. 

1420.  In  the  comparatively  recent  case  of  Plomley  v.  Feltoii  (q),  Considcra- 
the  Judicial  Committee  of  the  Privy  Council  laid  it  dowm  that  "the  *'•'"  '^'^*!'^ 
only  safe  rule,  and  the  only  rule  of  any  practical  value,  to  be  deduced 
from  the  authorities  is  this  ;  that  each  case  must  depend  on  its 
particular  circumstances  ;  that  in  each  case  the  intention  must  be 
collected  from  the  instrument  which  has  given  rise  to  the  question  ; 
and  that  that  instrument  must  be  interpreted  according  to  the 
ordinary  rules  of  interpretation."  But,  although  this  must  now  be 
accepted  as  the  proper  principle,  it  is  considered  that  it  may  still 
be  useful  to  consider  the  cases  in  which  the  point  has  arisen. 

In  the  leading  case  (r),  by  whicb  the  doctrine  under  consideration 
was  recognized  and  explained,  it  was  considered  to  be  important 
evidence  of  an  intention  to  revoke  the  former  uses,  that  the  mort- 
gage was  for  a  term  only,  and  that  the  declaration  of  the  new  uses 
extended  to  the  fee,  so  that  the  two  estates  were  quite  distinct ;  the 
term  being  at  an  end  upon  repayment  of  the  debt,  whilst  the  uses 
remained  to  be  affected  by  the  re-settlement.  And  in  a  much 
earlier  case  (s)  of  a  mortgage  for  a  term  of  the  wife's  lands  (subject 
to  which  the  inheritance  was  settled  upon  her  for  life,  with  remainder 
over  in  tail),  the  term  was  held  to  result  for  the  benefit  of  the 
remainderman,  although  the  husband  had  taken  an  assignment  of 
it  in  trust  for  himself  under  a  proviso  in  an  assignment  of  the  mort- 
gage, and  had  bequeathed  it  by  his  will. 

The  interest  of  the  person  claiming  against  the  mortgage  deed 
has  been  also  considered  ;  and  a  distinction  has  been  taken  between 
cases  where  the  wife  or  other  person  joins  in  a  mortgage  for  the 
mere  purpose  of  giving  validity  to  it,  and  where  the  security  is 
effected  by  means  of  an  absolute  power  over  the  estate,  the  exercise 
of  which  leaves  no  equity  against  the  mortgagor  in  any  other 
person  ;  as,  for  instance,  where  the  claimant  (t)  against  the  new 
limitation  of  the  equity  of  redemption  derived  his  title  from  a 
remainderman  whose  estate  was  always  liable  to  be,  and  was  in 

(o)  Martin  v.  Mitchell,  2  Jac.  &  W.  413  ;  1  Sugd.  Pow.  .352.  ed.  7  ;  and  see  also 
Plomley  v.  Felton,  14  App.  Cas.  61 ;  and  Re  Oxenden's  Estate,  Oxcnden  v.  Chapman, 
74  L.  J.  Ch.  234. 

(p)  Roivcll  V.  Wholly,  1  Ch.  Rep.  116.  And  see  Parker  v.  Hills,  5  Jur.  (.v.s.) 
809  ;   where  the  security  formed  part  of  complicated  partiiorship  arrangements. 

(q)  14  App.  Cas.  61,  66. 

(r)  l7ines  v.  Jackson,  16  Ves.  356  ;  Jackson  v.  hines,  1  Bligh,  104. 

(s)  Huntington  v.  Huntington,  2  Vern.  437. 

(t)  Anson  v.  Lcc,  4  Sim.  364. 
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Paragraplis   fact,  held  to  be  defeated  by  the  exercise  of  the  power ;    and  who 
1420—1421  had  not  joined  in  the  mortgage,  and  had  no  other  equity. 

The  decision  by  which  this  last  distinction  was  established  has 
been  severely  criticized  {u)  by  Lord  St.  Leonards.  It  has,  however, 
been  considered  by  a  learned  and  careful  judge  to  be  good  law  (v), 
and  it  mav  be  doubted  if  the  arguments  against  it  are  sufficient  to 
overturn  its  validity. 

The  case  of  Anson  v.  Lee  {w)  is  also  indirectly  supported  by  the  old 
case  of  Fitzgerald  v.  Fauconhridge  (y),  on  the  authority  of  which 
another  distinction  has  been  established,  where  the  security  is  not 
by  way  of  mortgage,  but  takes  the  form  of  a  trust  to  raise  money, 
and  subject  thereto  for  the  maker  of  the  security.  In  Fitzgerald  v. 
Fauconhridge,  in  which  such  a  deed,  executed  under  a  power  of 
revocation,  was  held  to  supersede  the  limitations  of  a  prior  settle- 
ment made  by  the  then  owner  of  the  estate,  the  distinction  from 
the  case  of  a  mortgage,  as  a  mere  security  for  money,  was  strongly 
insisted  on ;  and  the  decision  in  favour  of  an  altered  ownership 
was  followed  (z). 

It  is,  however,  to  be  noted,  that  in  Fitzgerald  v.  Fauconhridge, 
the  estate  was  originally  the  fee  simple  estate  of  the  husband,  but 
in  Heather  v.  O'Neil  of  the  wife,  though  by  an  intermediate  settle- 
ment the  full  power  over  it  was  given  to  the  husband  ;  but  no  weight 
was  given  to  the  fact  that  the  wife  had  the  original  ownership. 

On  the  other  hand,  in  a  case  between  father  and  son,  where  the 
former  being  tenant  for  life,  with  remainder  as  he  and  his  son  should 
appoint,  with  remainder  to  his  son  in  fee,  joined  with  the  son  in  a 
mortgage,  with  proviso  for  re-conveyance  to  the  father  and  son, 
their  heirs  and  assigns,  a  declaration  that  the  father  should  keep 
down  the  interest  during  his  life  was  held  to  show  that  it  was  not 
intended  to  change  the  ownership  (a). 

Presumption       1421.  Another    distinction    which    has    been    taken    is, — that 

negatived       where  there  have  been  several  mortgages,  and  by  one  or  more 

successive       of  the  prior  ones,  the  equity  of  redemption  has  been  reserved 

mortgages,      according  to  the  former  ownership,  but  has  been  otherwise  limited 

and  mort-         ,  ,  ^ 

gagor's  title     ^Y  Subsequent  deeds,  the  latter  dispositions  are  held  to  show  a 

altered  in  the  deliberate  intention  to  alter  the  uses.     Accordinoly,   where   the 

mortgages  contained  trusts  for  sale,  and  by  the  first  deed  the 

residue  of  the  purchase  moneys,  and  the  unsold  parts  of  the  estates 

(which  were  in  settlement),  were  directed  to  be  held  upon  the  trusts 

of  the  settlement,  and  the  proviso  for  re-conveyance  was  to  a  similar 

effect ;  but  under  the  other  mortgages,  the  surplus  moneys  were  to 

(w)  1  Sugd.  Pow.  345,  ed.  7. 

{v)  Whitbread  v.  Smith,  17  Jur.  725.     Sec,  however.  Walker  v.  Armstrong,  25 
L.  J.  Ch.  402  (on  appeal  p.  738  and  7  De  G.  M.  &  G.  531). 
{w)  Anson  v.  Lee,  4  Sim.  364. 

(y)  Fitzgib.  207.  (2)  Heather  v.  O'Neil,  2  De  G.  &  J.  399. 

(o)  Hipkin  v.  Wilson,  3  De  G.  &  Sm.  738. 
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be  paid,  and  the  re-conveyances  to  be  made  to  the  iuort-a;ror   J'urujr,.jj,„ 
absolutely  ;  this  difference  of  language  was  expressly  mentioued'(6)  1421—1423 
as  a  reason  for  holding  that  the  ownership  was  changed. 

1422.  Where,  under  a  power  in  a  settlement  of    a  husband's  Tru.t  of 
land,  he,  and  his  wife,  made  a  joint  appointment  by  way  of  mort^a^'e,  "'"-plus 
with  a  proviso  for  re-conveyance  to  the  uses  of  the  settlement'^  but  iXb^°^ 
the  surplus  money  arising  from  a  sale  by  the  mortgagee  under  his  mf"-t«Hgoo 
power  was  directed  to  be  paid  to  the  husband,  his  heirs,  executors,  ^"'th'itlru! 
admimstrators,  and  assigns,  it  was  held  that  the  intention  was  to  <'"»■•*  «f  tlio 
defeat  the  settlement  in  case  of  sale,  but  to  preserve  it  in  case  of  '''"'^  '^*'^^' 
redemption ;    and  as  the  power  was  exercised  after  the  husband's 

death,  and  the  trust  to  pay  did  not  arise  until  after  conversion,  the 
surplus  was  held  to  belong  to  the  executors  of  the  husband  (c). 

1423.  It  cannot  be  disputed  that  cases  in  which  a  wife's  estate  Cases 
is  mortgaged  to  secure  the  debt  of  her  husband,  stand  in  a  peculiar  ''^'tween 
position  (d).     Where  the  estate  mortgaged  was  the  husband's  (e),  t'it''"'^  """"^ 
and  the  wife  joined  to  bar  dower,  and  the  equity  of  redemption 

was  limited  both  in  the  first  and  in  subsequent  securities  to  the 
husband  and  wife  and  their  heirs,  and  the  mortgage  contained  a 
declaration  that,  after  payment  of  the  debt,  the  fine  levied  should 
enure  to  the  husband  and  his  heirs,  the  proviso  for  redemption  was 
held  not  to  operate  against  the  husband's  ownership,  beyond  the 
wife's  right  to  redeem  in  respect  of  her  dower,  for  which  if  she 
had  survived  and  redeemed  she  would  have  been  entitled  to  hold 
the  estate  (/)  (1438). 

As  against  a  wife  joining  in  the  deed  to  enable  the  husband  to 
mortgage  his  estate  charged  for  her  benefit  (g),  or  joining  in  mort- 
gaging her  chattel  leaseholds  or  other  property  {h),  the  re-assignment 
being  directed  to  be  made  to  the  husband,  or  to  him  and  the  wife 
jointly,  no  change  will,  without  further  expression  of  intention,  be 
held  to  have  been  made.  And  where  the  proviso  for  redemption 
is  ambiguous,  and  there  is  no  evidence  of  any  special  contract  with 
the  wife,  it  is  not  sufficient  that  her  concurrence  is  expressed  to  be 
made  for  the  purpose  of  absolutely  releasing  and  for  ever  extinguishing 
her  interest  (^).  But  where  the  wife's  estate  was  mortgaged  under 
circumstances  which  showed  a  plain  intention  to  create  further 
charges  (the  surrender  being  to  uses  in  favour  of  the  husband,  and 

(b)  Barndt  v.  Wilson,  2  Y.  &  Coll.  C.  C.  407.      But  cf.  Whitbread  v.  Smith,  17 
Jur.  725,  which  seems  to  be  scarcely  reconcilable  with  it. 

(c)  Jo7ies  V.  Davies,  8  Ch.  D.  205. 

(d)  Per  Lord  Mackaughten,  Plomhy  v.  Felton,  li  App.  Cas.  Gl,  GG. 

(e)  Jackson  v.  Parker,  Ambl.,  G87. 

(/)  Dawson  v.  Bank  of  Whitehaven,  6  Ch.  D.  218. 

{g)   Wood  V.  Wood,  7  Beav.  183. 

(A)  Clark  v.  Burgh,  2  Coll.  C.  C.  221  ;  Pigofl  v.  Pigoll,  L.  R.  1  Eq.  549. 

{i)  Be  Betton's  Trust  Estates,  L.  R.  12  Eq.  553. 
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Paragraphs  subject  to  such  poweis  of  Sale,  and  charged  with  such  sums  as  the 
mortgagee,  at  the  request  of  the  husband,  should  appoint,  and  in 
default  to  the  use  of  the  mortgagee,  subject  to  redemption  by  the 
husband)  ;  it  was  held,  that  the  change  of  the  limitations  was  clearly 
effectual  against  the  wife,  with  respect  to  further  advances  made 
under  the  deed  ;  independently,  it  seems,  of  evidence  that  the  wife 
was  an  active  party  in  the  raising  of  the  further  advances  {k). 


Equitj'  of 
redemption 
in  wife's   . 
freeholds  and 
leaseholds 
foUows  the 
law. 


Redemption 
l)y  widow  of 
the  leaseholds 
where 

husband  has 
reduced  the 
debt. 


Mortgagee 

husband 

renewing 

mortgaged 

lease. 


Sub-section  (2). — Tlie  Wife's  and  Surety's  Rights  to  Bedeem. 

1424.  The  equity  of  redemption  of  the  wife's  real  estate  remains 
with  her  in  ordinary  cases  as  part  of  the  inheritance.  With  respect 
to  her  chattel  leaseholds,  not  being  her  separate  estate,  if  the  husband 
and  wife  join  in  the  mortgage,  or  if  he  mortgage  the  term  and  the 
redemption  be  reserved  to  the  husband  and  wife,  the  equity  will 
belong  to  them  both  (/).  And  if  the  husband  becomes  insolvent, 
the  right  of  redemption  will  be  given  to  the  assignees  and  the 
wife  (m).  If  they  both  mortgage,  and  the  husband  survive,  the 
redemption  will  belong  to  him  ;  for  he  had  full  power  to  alien  by 
the  marriage,  and  upon  surviving  he  shall  enjoy  against  the  repre- 
sentatives of  his  wife  {n).  But  if  the  wife  survive,  the  right  of 
redemption  will  remain  with  her  (o)  :  the  mortgage  being  no 
alienation,  except  to  the  extent  of  the  money  borrowed.  The  wife 
would  not,  however,  in  cases  not  governed  by  the  Married  Women's 
Property  Act,  1882,  become  thus  entitled  to  redeem  {j)),  against  her 
husband's  creditors,  leaseholds  settled  by  the  husband  after  the 
marriage,  and  subsequently  mortgaged  by  him  and  made  redeemable 
by  the  husband  and  wife  or  either  of  them,  their  or  either  of  their 
executors  or  administrators,  with  a  proviso  for  quiet  enjoyment  by 
the  husband  :  this  being  a  voluntary  settlement  and  it  being  always 
in  the  husband's  power  to  alien. 

1425.  If  the  husband  join  in  transferring  his  wife's  mortgage 
of  leaseholds,  and  afterwards  reduce  the  debt  by  payments  in  his 
lifetime,  and  leave  the  wife  surviving,  she  may  redeem,  but  upon 
the  condition  [q)  that  his  estate  shall  be  in  the  place  of  the  mort- 
gagee as  to  the  sums  paid  by  the  husband ;  even  though  in  the 
transfer  the  husband  covenanted  to  pay  the  debt. 

1426.  If  the  wife's  equity  of  redemption  of  leaseholds  be  settled 
in  trust  for  herself  before  marriage  with  the  husband's  privity,  and 
the  lease  come  to  his  hands  as  assignee  of  the  wife's  mortgagee, 
and  he  surrender  and  take  a  new  lease,  the  wife  or  her  trustees  may 


(k)  Eddlesion  v.  Collins,  3  Do  G.  M.  &  G.  1,  15. 

(1)  Preston  on  Abstracts,  1,  345.  (m)  Hill  v.  Edmonds,  5  De  G.  &  Sm.  603. 

(re)   YoTuj  V.  Radford,  Hobart,  3.  (o)  Powell,  Mort.  714. 

ip)  Watts  V.  Thomas,  2  P.  Wms.  364.       (q)  Pitt  v.  Pitt,  Turn.  &  Russ.  180. 
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still  redeem  it  (r)  ;    because  he  took  the  old  lease,  subject  to  the    I'orwjmphji 
same  equities  under  which  it  was  held  by  the  mortga^'ce  ;    but  it  ^^'^°~  '■'^^^ 
would  have  been  otherwise  if  the  settlement  had  been  made  secretly 
without  the  husband's  privity. 

1427.  A  surety  is  entitled  to  redeem  the  estate  (s)  charged,  Surety  may 
by  virtue  of  his  right  to  avail  himself  of  all  the  creditors'  securities  (l)  redeem. 
(1570)  :  but  not  where  the  suretyship  is  for  another  debt,  or  for  a 
distinct  part  of  the  same  debt,  for  which  the  first  security  is  given. 
Therefore,  if  a  surety  by  bond  for  part  of  a  debt,  the  other  part 
whereof  is  secured  in  another  transaction  by  a  mortgage,  be  com- 
pelled to  pay  on  his  bond,  he  is  not  entitled  against  a  subsequent 
mortgagee  of  the  same  estate  to  the  benefit  of  redemption  of  the 
mortgage,  in  satisfaction  of  what  he  has  paid  on  the  bond  [u). 

1428.  On  the  principle  that  he  is  substantiallv  a  surety,  a  mort-  Mortgagor 
gagor  who  has  absolutely  assigned  the  equity  of  redemption  to  one  ^^J^j  f^ity 
who  has  undertaken  to  pay  the  debt,  may  redeem  if  he  be  personally  of  redemption 
sued  for  the  debt  (x).  ^^;;^ 

sued  for  the 

Sub-section  (3). — The  Right  of  Joint  Tenants,  etc.,  to  Redeem     ^ 

1429.  If  the  equity  of  redemption  be  the  property  of   several  Any  joint 
persons  as  joint  tenants  (y)  or  tenants  in  common  (2),  one  of  them  tenant  in 
may  redeem;    each  as  against  an  incumbrancer,  and  subject  to  common  may 
account  with  his  co-tenant,  being  entitled  to  possession  and  receipt 

of  the  whole  of  the  rents. 

But  one  cannot  redeem  his  own  moiety  only ;  for  this  would 
be  directly  contrary  to  the  principle  that  a  mortgage  is  to 
be  redeemed  entirely  or  not  at  all  (1447,  1655).  A  case  is  on 
record  (a),  in  which  one  joint  tenant  is  said  to  have  been  allowed  to 
redeem  his  moiety  alone  ;  but  this  is  supposed  by  Mr.  Coventry  (6) 
to  have  been  decreed  by  consent. 

1430.  But  in  the  case  of  the  legal  right  of  redemption  of  a  pawn  AUicr  in 
of  chattels,  the  pawnee  is  not  liable  for  refusing  to  re-deliver  the  ^'  *"  °^' 
pledge  upon  tender  by  one  of  several  joint  tenants  or  tenants  in 
common  (c)  (915). 

(r)  Draper's  Case,  2  Freem.  29,  30. 

(s)  Wade  v.  Coope,  2  Sim.  155  ;  Green  v.  Wynn,  L.  R.  i  Ch.  204. 

(t)  See  Exp.  Crisp,  1  Atk.  133  ;  WriyJit  v.  Mode;/,  11  Vcs.  12  ;  Mayhew  v. 
Crickett,  2  S\van.s.  185  ;  Copis  v.  Middkton,  Turn.  &  Russ.  224. 

(m)  Wade  v.  Coope,  supra. 

(x)  Palmer  v.  Hendrie,  27  Bcav.  349  ;   Kinnaird  v.  Trollope,  39  Ch.  D.  G36. 

(y)  Waucjh  v.  Land,  G.  Coop.  130. 

(z)  Wynne  v.  Styan,  2  Ph.  303.  As  to  the  rights  of  the  mortgagee  of  a  tenant 
in  common  to  an  account  against  his  co-tenants,  sec  Bcntlcy  v.  Bates,  4  Y.  &  C. 
182. 

(a)   Wavgh  v.  Land,  supra. 

(h)  Pow.  Mort.  342a,  note. 

(c)  Harper  v.  Oodsell,  L.  R.  5  Q.  B.  422. 
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1431.  AMiere  a  tenant  in  common  mortgages  his  share  and 
receives  more  than  his  share  of  the  rents,  the  rights  of  his  co-tenants 
to  have  such  excess  brought  into  court  on  sale  of  the  entirety  do 
not  take  priority  of  the  mortgagee  in  the  absence  of  special  circum- 
stances (d). 

1432.  If  a  trust  estate  be  properly  mortgaged  for  the  purposes 
of  the  trust,  the  equity  of  redemption  alone  remains  affected  by  the 
trust ;  the  mortgagee,  though  he  be  one  of  the  trustees,  has  the 
ordinary  mortgagee's  rights  modified  if  he  be  himself  the  trustee 
by  the  rule  of  equity  which  forbids  him  to  take  advantage  of  his 
strict  rights  to  the  detriment  of  the  trust  estate  (e)  (793)  ;  and 
the  only  relief  which  belongs  to  the  trustees  is  redemption  upon 
the  usual  terms  (/). 

Sub-section  (4). — The  Rights  of  Limited  Owners  to  Redeem. 

1433.  The  tenant  in  tail  of  the  equity  of  redemption  may  also 
redeem  {g),  and  so  may  the  tenant  for  life  (A),  though  his  estate  be 
only  equitable  {i),  and  whether  the  security  be  in  the  ordinary  form 
or  by  way  of  trust  for  sale  on  default  (k).  If  the  tenant  for  life 
concur  with  the  tenant  in  tail  in  mortgaging  for  his  benefit,  upon 
an  agreement  for  a  re-settlement  which  becomes  inoperative,  the 
parties  will  be  remitted  to  their  former  rights.  In  such  a  case  {I) 
redemption  was  decreed  in  favour  of  the  tenant  in  tail  against  the 
devisees  of  the  tenant  for  life,  who  had  paid  off  the  mortgage,  and 
claimed  specific  performance  of  the  agreement. 

llemainder-  1434.  The  remainderman  or  reversioner  has  also,  as  against 
man  may  aiiio  ^^^  mortgagee,  a  good  right  to  redeem  ;  and  so  long  as  it  was  the 
practice  of  the  court  to  compel  the  tenant  for  life  to  pay  one-third 
of  the  debt,  redemption  might  be  had  against  him  also.  But  under 
the  present  rule,  by  which  the  tenant  for  life  keeps  down  the  interest 
only,  the  remainderman  or  reversioner  is  not  allowed  to  redeem  the 
tenant  for  life  against  his  will :  for  if  the  latter  be  himself  desirous 
of  redeeming,  the  result  might  be  that  he  would  have  to  pay  a 
"reater  rate  of  interest  to  the  reversioner  on  the  mortfjage  than  he 
could  procure  for  the  money  with  which  he  might  have  redeemed  (???) . 


Paragraphs 

1431—1434 

Share  of  one 
tenant  in 
common  can 
only  be 
mortgaged 
subject  to 
the  equities 
of  his 
co-tenants. 

If  trust 
estate 
properly 
mortgaged 
only  equity 
of  redemption 
remains 
affected  by 
trust. 


Limited 
owners  may 
redeem. 


(d)  Hill  V.  Hichin,  [1897]  2  Ch.  579  ;   in  which  Heckles  v.  Heckles,  [1892]  W.  N. 
188,  was  not  followed. 

(e)  Tennant  v.  Trenchard,  L.  R.  4  Ch.  537. 
{/)  All.-Gen.  v.  Hardij,  1  Sim.  (n.s.)  338. 
(gr)  Playford  v.  Playford,  4  Hare,  546. 

(h)  Ay n sly  v.  Peed,  1  Dick.  249  ;   Evans  v.  Jones,  Kay,  29  ;   Earl  of  Kinnoul  v. 
Money,  3  Swans.  202,  n. 

(i)  Haymer  v.  Haymer,  2  Vent.  343. 

(k)   Wicks  V.  Scrivens,  1  Johns.  &  H.  215. 

(/)  Playford  v.  Playford,  supra. 

(m)  Ravald  v.  Russell,  Younge,  9 ;  Prout  v.  Cock,  [189G]  2  Ch.  808. 
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The  tenant  for  life,  therefore,  has  (both  in  suits  by  the  niort<'a"ee   I'urwm.uhj, 

lor  toreclosure,  and  by  the  reversioner  or  remainderman  for  redemp-  1434— 1438 

tion),  the  first  option  to  redeem.     And  the  remainderman  cannot 

redeem  (n)  without  the  consent  of  the  tenant  for  life,  if  the  latter 

have  procured  an  assignment  of  the  mortgaoe,  or  if  the  mortf'a"ee 

have  purcliased  the  interest  of  the  tenant  for  life.     It  was  said, 

with  reference  to  the  remainderman's  right  to  redeem  against  the 

tenant  for  life,  that  the  trustees,  to  preserve  contingent  remainders, 

might  do  so  (0)  for  the  benefit  of  those  whose  estates  they  were 

appointed  to  support. 

1435.  The  tenant  for  life,  also,  who    redeems,  cannot  compel  Redeeming 
the  remainderman  to  redeem  him,  though  he  or  his  assignee  may  tp"a°t  for 
bring  the  remainderman  before  the  court,  to  be  present  at  the  foreSS>r*^ 
taking  of  the  accounts,  and  for  the  establishment  of  his  own  rei"ai"der- 
security  against  the  estate,   paying  his  costs  and  adding  them  ™*°' 

to  the  security  ;    which  may  be  enforced  after  his  death  by  his 
representatives. 

But  if  the  mortgagee  of  the  life  estate  sue  for  redemption  of 
prior  securities,  and  the  tenant  for  life  die  before  the  hearing,  the 
suit  must  be  dismissed  with  costs ;  unless  perhaps  the  prior  mort- 
gagees in  possession  have  received  part  of  their  principal  out  of 
the  life  estate.  But  a  case  for  relief  on  that  ground  must  be  made 
out  and  prayed  by  the  pleadings  (p). 

1436.  The  omission,  in  taking    the   accounts  in  a  foreclosure  Mistake  1  y 
suit,  to  make  the  tenant  for  life  keep  down  the  interest  on  the  ^^}^^^  ^ 
mortgage  (loo4),  and  the  payment  to  him  of  the  surplus  purchase-  rights  of 

monev,  is  fraudulent  as  against  the  remainderman,  but  uives  him  te»ant  for 

.  ,        (•       1  •  •  "'^  *"" 

no  right  of  redemption  against  the  purchaser,  whose  title  is  not  remainder- 
vitiated,  and  who  is  not  responsible  for  the  order  of  the  court  (q).  "jan^oesuot 

1437.  A  jointress  has  a  redeemable  interest  in  the  whole  estate,  purchaser, 
of  a  part  whereof  her  jointure  consists  (r).      And  if  she  grant  a  Jointress, 
term  out  of  her  life    interest,  though  it  be  for  ninety-nine  years, 

if  she  so  long  live,  her  reversion  will  yet  attract  the  equity  of 
redemption  (s). 

1438.  A  dowress  also   may  redeem  a  mortgage  for  a  term  of  Dowress. 
years,  the  interests  in  the  debt  and  the  equity  of  redemption  being 

the   same  whether  the  mortgage  be  for  years  or  in  fee  (0-     And 

{n)  Id.  ;   Rajfdy  v.  King,  1  Keen,  GOl. 

(0)  Pow.  Mort.  975,  n.  (Q)  bv  Mr.  Coventry. 

ijp)  Riley  v.  Croydon,  2  Dr.  &  Sm.  293. 

{q)  Blake  v.  Foster,  2  Ba.  &  Be.  387,  565.  And  see  now  Conveyancing  Act,  1881. 
s.  70;  Re  Hall-Dare's  Contract,  21  Ch.  D.  41  ;  and  3Ioystn  v.  Moystn,  [1893]  3 
Ch.  376. 

(r)  Hotvard  v.  Harris,  1  Vem.  33  ;  and  Browne  v.  Edwards,  R.  L.  1681,  fol.  260, 
cited  1  Vern.  33. 

(s)  Brend  v.  Brend,  1  Vem.  213. 

(<)  Palmes  v.  Danhy,  I  Eq.  Cas.  Abr.  219,  Pre.  Ch.  137  ;  explained  in  Banks  v. 
Button,  2  P.  Wms.  at  p.  16. 

F.  3    B 
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Paragraphs  women  married  subsequently  to  December  31st,  1833,  being 
1438—1439  entitled  {u)  to  dower  out  of  equitable,  and  partly  equitable  and 
partly  legal  estates,  it  follows  that  where  the  right  to  dower  exists 
they  may  also  redeem  mortgages  in  fee.  But  as  to  those  married 
on  or  before  that  day,  they  could  not  generally  redeem  {x)  mortgages 
in  fee,  made  of  their  husband's  estates  before  their  marriage  ; 
because  they  were  not  dowable  out  of  the  equity  of  redemption  of 
such  mortgages ;  and  where  they  had  barred  their  dower,  though 
only  in  order  to  support  mortgages  made  after  marriage,  they 
could  not  redeem  for  the  same  reason,  and  because  the  dower  had 
been  destroyed  at  law  {y).  But  if  a  woman  joined  in  barring  her 
dower  to  enable  her  husband  to  mortgage,  in  consideration  whereof 
he  agreed  that  she  should  have  the  redemption,  this  agreement 
was  upheld  so  far  as  to  give  her  the  dower  which  she  barred ;  but 
not  to  give  her  the  whole  equity  against  subsequent  mortgagees  of 
the  husband  (2).  And  if  she  released  her  dower  since  the  Act  by 
a  mortgage  which  directed  re-conveyance  to  the  owners  for  the 
time  being  of  the  equity  of  redemption,  her  dower  was  restored 
on  re-conveyance,  and  she  might  of  course  redeem  before  it  took 
place  {a).  The  mere  fact  of  her  joining  to  extinguish  her  dower 
(the  equity  of  redemption  being  limited  to  her  and  her  husband 
jointly)  did  not  afford  a  presumption  of  an  agreement,  that  in 
case  of  surviving  her  husband,  she  should  have  the  whole  equity 
of  redemption  (6).     These  cases  are,  however,  now  obsolete. 

If  the  dowress  paid  more  upon  redemption  than  her  proportion 
of  the  principal  money,  she  formerly  had  a  right  as  to  the  residue 
to  hold  the  lands  over  until  she  was  reimbursed  (c).  At  present 
both  dowress  and  jointress  would  be  in  the  position  of  an  ordinary 
tenant  for  life  who  keeps  down  the  interest,  and  if  he  will  redeem 
is  presumed  to  be  a  creditor  for  the  amount,  unless  he  show  an 
intention  to  merge  the  debt  (1534). 

Tenant  by  1439.  The  husband  surviving  the  wife  and  having  had  inherit- 

curtesy.  ^^^y^  jg^^^  (where  that  is  required)  is  tenant  by  the  curtesy  of  the 

equity  of  redemption  of  her  estate,  mortgaged  in  fee  before  her 
marriage,  and  may  redeem  ;  for  though  the  wife  has  not  that  actual 
seisin  of  the  freehold  during  the  coverture  which  the  law  requires  {d) 
to  constitute  a  tenancy  by  the  curtesy  (her  possession  being  in  fact 
but  that  of  the  mortgagee),  yet  her  right  to  the  equity  of  redemption 

(«)  3  &  4  Will.  4,  c.  105. 

(x)  Dixon  V.  Saville,  1  Bro.  C.  C.  326 ;  Chaplin  v.  Chaplin,  3  P.  Wras.  229 ; 
Williams  v.  Lamhe,  3  Bro.  C.  C.  264. 

(y)  Jackson  v.  Parker,  Ambl.  687  ;    Dawson  v.  Bank  of  Whitehaven,  6  Ch.  D. 
218. 

(2)  Dolin  V.  Collman,  1  Vern.  294.  (a)  3Ieek  v.  Chamberlain,  8  Q.  B.  D.  31. 

(&)  Jackson  v.  Parker,  Ambl.  687.         (c)  Palmes  v.  Danly,  1  Eq.  Cas.  Abr.  219. 
{d)  Co.  Litt.  30  a. 
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being  clothed  with  possession  and  with  receipt  of  the  profits,  there    l'<ira,jrapht 
is  an  actual  seisin  of  an  equitable  estate,  equivalent  in  the  view  of  ^'^"^^ — ^^^ 
a  court  of  equity  to  such  legal  seisin,  and  sufhcient  to  support  the 
husband's  right  (e). 

Sub-section  (5). — The  Rights  of  Guardians  avd  Committees  to 

Redeem. 

1440.  The  guardian  of    an  infant  heir  may  redeem  a  mortgage  OuardianH  of 
out  of  the  rents  of  the  descended  estate ;    but  not,  it  is  said,  any  '"f'^nt.s. 
real  incumbrance,  which  is  not  a  direct  charge  upon  the  estate  (/ ). 

It  is  apprehended,  that,  under  their  present  constitution,  a  judgment 
debt  on  the  completion  of  the  charge  falls  within  the  rule  which 
enables  guardians  to  redeem  (g). 

1441.  Committees  of  a  lunatic  may  also  redeem  out  of  the  rents  Committees, 
and  profits  (h),  and,  if  threatened  with  foreclosure,  it  is  said  they 

may  do  so,  without  leave  of  the  court,  out  of  the  personal  estate  of 
the  lunatic  (i)  ;  though  the  prudent  and  proper  course  is  to  obtain 
an  order  for  the  purpose. 

Sub-section  (6). — The  Right  of  Redemption  in  cases  of  Forfeiture 

or  Escheat. 

1442.  The  Crown  may  redeem    such  estates  as  vest  in  it  by  Crown  may 
forfeiture  (k).     But  if  a  mortgaged  estate  be  seized  by  the  Crown  rH*^*^^! 
upon  the  mortgagor's  outlawry  for  high  treason  and  be  granted  to  estates, 
another,  and  afterwards  the  outlawry  be  reversed,  upon  the  reversal 

the  lessee  is  restored  (1)  to  all  that  was  not  answered  to  the  Crown, 
i.e.,  to  all  but  the  mesne  profits.  His  right  of  redemption,  therefore, 
returns  to  him  (m). 

1443.  The  former  rule,  that  there  was  no  escheat  of    a  trust  Death  of 
estate,  applied  to  the  equity  of  redemption  of  a  mortgage  in  fee ;  ,'"jp^^^f°aDJ 
for  the  mortgagee  was  the  legal  tenant,  whose  service  is  all  that  the  without 
Crown,  or  other  lord  of  the  fee,  can  of  right  require  («)•     The  equity  ^'-'■'^• 

of  redemption  in  such  a  case  became  extinguished  in  the  estate  of 
the  mortgagee,  who  did  not,  however,  take  it  absolutely,  but  as 
assets  for  payment  of  the  debts  of  the  mortgagor,  whose  legal  personal 

(e)  Jones  v.  Meredith,  Bunb.  346  ;  Casburne  v.  Inglis,  2  Jac.  &  W.  194  ;  Cashorne 
V.  Scarfe,  1  Atk.  603. 

(/)  Palmes  v.  Danhy,  1  Eq.  Cas.  Abr.  219. 

(l7)  Rolleston  v.  Morton,  1  Dru.   &  War.   171  ;    Exp.  Boyle,  Re  Boyle,   17    Jur. 
979,  981. 

(k)  Exp.  Grimstone,  Ambl.  706.  {i)  Powell,  Mort.  285,  a,  note  (r). 

{k)  Att.-Gen.  v.  Crofts,  4  Bro.  P.  C.  136. 

(l)  Bochley  v.  Wilkinson,  Sir  T.  Jones,  100  ;   Eyre  v.  Woodsine,  Cro.  Eliz.  278. 

(m)  Peyton  v.  Ayliffe,  2  Vcrn.  312. 

(n)  Co.  Litt.  205  a,  note  (I) ;  Burgess  v.  Wheaie,  1  Eden,  177  ;  Beak  v.  Symonds, 
16  Beav.  406. 
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Paragraphs  representative,  therefore,  had  a  right  to  redeem  (o)  ;  which  right 
has  been  held  to  remain  intact  after  more  than  twenty-one  years, 
in  respect  of  the  possibility  that  a  debt  on  covenant  might  still 
arise,  or  might  be  then  unbarred  by  lapse  of  time.  But  although 
in  this  particular  there  was  no  difference  between  an  ordinary  trust 
estate  and  an  equity  of  redemption,  yet  a  difference  was  made  (but 
not  altogether  without  question)  where  the  mortgage  was  for  a  term 
only  :  in  which  case,  if  the  mortgagor  died  without  an  heir,  the 
reversion  in  fee  escheated  to  the  Crown  or  other  lord.  Now  there 
it  was  held  {])),  that  as  the  lord,  taking  the  fee  by  escheat  in  an 
ordinary  case,  also  becomes  entitled,  in  equity,  to  the  benefit  of  a 
term  of  years  attendant  on  the  inheritance  (5-),  so  he  should  have  the 
equity  of  redemption  of  a  term  of  years,  giving  the  lord  a  right  to 
complete  his  title  and  to  make  the  term  attendant  on  the  inheritance, 
by  redeeming  the  mortgage.  And  if  the  (r)  mortgagor  had  died 
since  the  coming  into  operation  of  the  statute  3  &  4  Will.  4,  c.  104 
(by  virtue  of  which  the  lord  holds  {s)  escheated  land  as  assets  for 
payment  of  the  last  tenant's  debts),  he  got  a  right  to  redeem  by 
means  of  the  statute  also  ;  for  he  might  discharge  the  estate  by 
paying  the  debt,  and  w^ould  then  be  entitled  to  an  assignment  of 
the  term  by  which  it  was  secured. 

Where,  however,  a  mortgagor  has  died  since  August  14th,  1884, 
his  estate  is  no  longer  merged  in  that  of  the  legal  mortgagee  but 
escheats  as  if  it  were  a  legal  estate  {t). 

Reservation  1444.  The  reservation  of  the  equity  of  redemption  to  the  mort- 
recfe*iDptiGn  ^^o^^'  ^^^  heirs,  executors,  administrators  and  assigns,  does  not 
to  mortgagor,  prevent  the  lord  from  taking  by  escheat  {u)  ;  for  he  becomes  entitled 
executors  ad  ^^  ^^  attendant  term  under  the  like  form  of  limitation  ;  and  takes  by 
ministrators    escheat,  as  an  assign  in  law,  that  which  belongs  to  the  inheritance  ; 

does  nir'  ^^  ^^  ^^^  ^^^®  ^^  (^)  ^  "^^^^  reserved  to  the  lessor  and  his  heirs,  for 

prevent  which  the  lord  taking  by  escheat  may  distrain, 
escheat. 

No  escheat  1445.  No  land,  stock,  or  chose  in  action,  vested  in  any  person 

of  the  legal  by  Way  of  mortgage,  (save  as  to  the  beneficial  interest  therein  of 

mortgaoed  ^^^^  mortgagee),  will  now  escheat.     In  the  case  of  freehold  lands 

lands.  this  was  always  so  [y),  and  since  1881,  such  lands  vest  in  the  legal 
personal  representative  and  not  in  the  heir  {z)  (709).     In  the  case 

(0)  Beale  v.  Symtnids,  supra.  Lord  Eldox  seems  to  have  thought  that  the 
mortgagee  might  refuse  to  be  redeemed ;  but  does  not  speak  with  reference  to 
debts.     {Gordon  v.  Gordon,  3  Swans,  at  p.  470.) 

(p)  Viscount  Downe  v.  Morris,  3  Hare  394. 

(q)  Thruxton  v.  Att.-Gen.,  1  Vem.  340. 

(r)   Viscount  Dovme  v.  Morris,  supra. 

(s)  Evans  v.  Broum,  5  Beav.  114  ;  Hughes  v.  Wells,  16  Jur.  927;  and  see  also 
Rogers  v.  Maule,  1  Y.  &  Coll.  C.  C  4,  and  decree  there. 

(0  47  &  48  Vict.  c.  71,  s.  4.  (m)   Viscount  v.  Downe  Morris,  supra. 

(x)  Co.  Litt.  215  a.  [y)   Weaver  v.  Maide,  2  Russ.  &  Myl.  97. 

(2)  Conveyancing  and  Law  of  Property  Act,  1881,  s.  30. 
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of  copyhold  lands  in  mortfTa2;e,  if  the  niort;j;a;2;ee  were  admitted  on   Pumijraphg 

a  conditional  surrender,  or  if  the  lord  had  notice  of  the  equity,  there  ^^^^     1^8 

was  never  any  escheat  (a).     And  now  by  ss.  29  and  48  of  the  Trustee 

Act,  1893  (replacing  similar  provisions  in  the  repealed  Acts  4  &  5 

Will.  4,c.  23  and  13  &  14  Vict.  c.  GO),  where  a  mortgagee  dies  intestate 

and  without  heirs  or  personal  representatives,  the  court  can  vest 

the  legal  estate  on  discharge  of  the  mortgage  in  the  mortgagor  (2030). 

Sub-section  (7). — The  Rigid  of  the  Mortgagor's  Assignees. 

1446.  The  assignees  of  the  mortgagor  (b)  may  generally  redeem,  -Mort^^agor's 
whether   they   claim   as   subsequent   mortgagees   or   by   absolute  Kubst",^i^n''t 
assignment  (c),   and    as   well    under  a   voluntary  conveyance    as  incum- 
otherwise  ;    for  a  voluntary  conveyance  was  only  void  against  a  redeeiiT  ™"^ 
subsequent  mortgagee  to  the  extent  of  the  mortgage  (d),  and  since 

the  Voluntary  Conveyances  Act,  1893,  is  not  even  avoided  to  that 
extent.  The  equity  of  redemption,  therefore,  remains  in  the  grantee, 
even  where  the  voluntary  instrument  contains  a  power  of  revoca- 
tion (e).  The  purchase  by  the  mortgagee  of  the  interest  of  the  heir 
at  law  of  the  settlor,  of  course  puts  him  in  no  better  position, 

1447.  But  the  owner  of  the  equity  of  redemption  of  one  only  of  Must  redeem 
two  estates  comprised  in  the  same  mortgage,  cannot  insist  on  re-  mortgaue  or 
deeming  that  estate  separately,  and  cannot  be  compelled  to  do  none. 

so,  his  right  being  to  redeem  the  whole  ( /  ). 

1448.  The  right  of    the  puisne  mortgagee  to  redeem  is  not.  Puisne 
however,  like  that  of  the  mortgagor  or  his  representatives,  an  ca,-,  o^ly 
absolute  right,  but  is  only  ancillary  to  his  right  to  work  out  his  redeem  ui 
remedy  against  the  mortgaged  estate  by  foreclosure  ;  which  remedy,  action, 
being  out  of  the  power  of  the  puisne  mortgagee  in  the  first  instance, 

by  reason  that  the  prior  incumbrance  stands  in  his  way,  he  is  allowed 
to  remove  it  by  redemption.  Hence  (g),  no  puisne  incumbrancer 
can  redeem  a  prior  mortgagee  adversely,  without  bringing  the 
mortgagor  before  the  court  (1654)  for  the  purpose  of  completing 
his  remedy  by  foreclosure  ;  and  if  by  any  means,  (as  by  a  covenant 

(a)  Att.-Gen.  v.  Duke  of  Leeds,  2  Myl.  &  K.  343. 

(b)  Jones  v.  Meredith,  Bunb.  346  ;  Thome  v.  Thome,  1  Veni.  182  ;  Band  v. 
Cartivright,  1  Ch.  Ca.  59.  It  has  been  doubted  whether  a  mortgagor  can  sue  for 
redemption  after  conveying  his  equity  to  trustees  for  sale,  or  whether  he  should  not 
seek  to  set  aside  a  sale  alleged  to  be  improi^er.  (Per  Turxek,  L.J.,  in  Manser  v. 
Dix,  3  Jur.  (N.s.)  253. 

(c)  As  to  right  of  original  mortgagor  to  redeem  if  his  assignee  fails  to  keep  him 
indemnified  against  the  debt,  see  supra  (1415). 

(d)  Perkins  v.  Walker,  1  Vern.  97  ;   Peeve  v.  Hicks,  2  Sim.  &  St.  403. 

(e)  Thome  v.  Thome,  supra. 

if)  Mutual  Life  Assurance  Society  v.  Langlcy,  32  Ch.  D.  460  ;  Pearce  v.  Morris, 
L.  R.  5  Ch.  227  ;  Hall  v.  Heward,  32  Ch.  D.  430. 

(g)  Fell  V.  Brown,  2  Bro.  C.  C.  276  ;  Palk  v.  Lord  Clinton,  12  Vcs.  48 ;  Farmer  v. 
Curtis,  2  Sim.  466  ;  M'Donough  v.  Shewbridge,  2  Ba.  &  Be.  oiJ5  ;  Woodcock  v. 
Mayne,  cited  12  Ves.  59. 
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Paragraph  a  not  to  foreclose  till  the  arrival  of  a  certain  period),  the  puisne  mort- 
144o  1450  gagee  have  precluded  himself  from  pursuing  that  remedy  against 
the  mortgagor,  he  cannot  insist  that  upon  paying  ofi  the  first 
mortgagee,  the  latter  shall  assign  the  mortgage  to  him  (h)  ;  for 
being  unable  to  seek  rehef  against  the  mortgagor  by  reason  of  his 
covenant,  he  may  not  bring  him  forward  at  all,  and  without  him  the 
suit  will  fail  as  against  the  prior  mortgagee  also.  Yet  the  jmisne 
incumbrancer  is  not,  in  such  a  case,  altogether  without  remedy, 
for  the  court  will  restrain  the  first  mortgagee  from  depriving  him 
of  his  right  by  a  sudden  sale  of  the  estate,  where  it  appears  that  the 
sale  is  about  to  be  made  for  that  purpose  (i). 

But  this  rule  will  not  justify  the  first  mortgagee  in  insisting  {k) 
upon  being  redeemed  by  no  other  means  than  the  ordinary  course 
of  the  court,  where  he  has  filed  a  bill  of  foreclosure,  and  the  puisne 
mortgagee  has  thereupon  tendered  the  principal  and  interest,  and 
has  offered  to  deposit  a  sum  for  costs  until  the  amount  due  can  be 
ascertained  ;  and  the  refusal  of  the  mortgagor  to  concur  Mall  not 
justify  the  first  mortgagee's  refusal  to  assign  under  such  circum- 
stances. 

1449.  In  the  case  of  voluntary  deeds  not  falling  under  the 
Voluntary  Conveyances  Act,  1893,  if  the  grantee  under  a  voluntary 
deed — as  a  jointress  under  a  settlement  made  after  marriage — wdll 
redeem,  it  must  be  upon  the  terms  of  also  redeeming  a  mortgage 
subsequent  to  the  deed  under  which  the  equity  of  redemption  is 
claimed,  although  the  subsequent  mortgagee  had  notice  of  such 
deed  ;  for  the  notice  does  not  help  the  voluntary  grantee  against 
the  subsequent  purchaser  (I). 

1450.  The  assignee  of  a  subsequent  mortgagee,  after  a  decree 
in  a  foreclosure  suit  in  which  his  assignor's  interest  has  been  bound, 
ought  not  to  bring  a  new  action  against  the  other  parties  to  the 
foreclosure  suit,  praying  to  redeem  the  prior  and  to  foreclose  the 
subsequent  incumbrancers  ;  and  against  those  parties  such  an  action 
will  be  dismissed  with  costs(?n).  But  against  the  assignor,  an  inquiry 
will  be  directed  of  what  is  due  to  the  assignee  for  principal  interest 
and  costs,  upon  payment  whereof  the  assignee  will  be  decreed  to 
re-convey,  but  in  default  of  payment  the  assignor  will  be  foreclosed  ; 
and  in  case  of  such  foreclosure  the  assignee  will  be  entitled  to  the 
benefit  of  the  former  decree,  and  to  stand  in  his  assignor's  place 
and  use  his  name  in  prosecuting  that  suit,  with  liberty  to  attend  the 
taking  of  the  accounts  in  the  meantime.  It  seems,  therefore,  that 
an  assignee  in  the  above  position  should  pray  foreclosure  against 
his  assignor,  and  the  benefit  of  the  former  decree. 

If,  however,  the  assignee  have  but  the  dry  right  to  the  equity 

(h)  Ramabottom  v.  Wallis,  5  L.  J.  (n.s.)  Ch.  92  ;  Rhodes  v.  Buckland,  16  Beav.  212. 
(«)  Rhodes  v.  BvcJdand,  supra.  (k)  Smith  v.  Green,  1  Coll.  C.  C.  555. 

(1)  Gardiner  v.  Painter,  Scl.  Ch.  Ca.  65.       (?w)  Booth  v.  Creswiclce,  8  Sim.  352. 


Voluntan' 
grantee  can 
only  redeem 
on  terms 
of  also 
redeeming  a 
subsequent 
mortgagee. 


Assignee  of 
puisne  mort- 
gagee after 
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foreclosure 
suit  by  prior 
mortgagee. 
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of  redemption,  and  no  beneficial  interest,  or  right  to  the  beneficial   Varwjraph* 

interest,  which  he  can  exercise  on  behalf  of  those  really  entitled,  he  ^^^^ — ^^'^ 

will  not  be  permitted  to  redeem.     Therefore,  a  bill  by  an  assignee 

of  the  equity  of  redemption,  upon  trust  to  sell  and  discharge  debts 

of  the  mortgagor,  and  pay  him  the  surplus  (the  debts  having  been 

paid  without  any  execution  of  the  trusts,  and  more  than  fort}'  years 

having  elapsed),  was  dismissed  with  costs,  the  trusts  being  held  to 

have  been  determined,  and  the  power  to  redeem,  as  ancillary  to 

them,  to  have  consequently  failed  (w).     And  it  is  conceived  that  the 

same  principle  would  apply  to  the  trustees  of  a  portions  term  when 

the  portions  have  been  raised,  and  in  fact  to  all  mere  bare  trustees. 

1451.  The  lessee  of    the  mortgagor,  claiming  under  a  beneficial  Lessee  of 
lease  made  after  the  mortgage,  may  redeem  where  the  lease  is  good  ™°  8*"°''" 
against  the  mortgagor,  but  not  against  the  mortgagee  ;    but  not 

(it  is  conceived)  where,  either  under  s.  18  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  or  otherwise,  tho  lease  is  binding  on  the 
mortgagee  (o).  And  in  Ireland  under  the  Ejectment  Statutes,  if 
the  trustee  of  a  leasehold  interest  refuse  to  redeem  upon  eviction 
for  non-payment  of  rent,  the  cestui  que  trust  may  do  so  (_p). 

Sub-section  (8). — The  Right  of  Judgment  and  other  Creditors. 

1452.  Pernors  of    profits  and  judgment  creditors  (q),  who  have  JudRment 
issued  execution  (r),  may  also  redeem  ;    but  a  judgment  creditor  ^^y  Icdecm. 
who  comes  to  enforce  his  equitable  rights,  is  not  bound  to  redeem, 

but  is  entitled  to  equitable  execution  (s). 

1453.  If   an  estate  be  settled  to  uses,  with  a  proviso  that  on  the  Estate  settled 

p  •  T  I     £  c  i.1,     to  uses  with 

happening  of  a  certam  event,  and  payment  ot  a  sum  or  money,  tne  pj-ovL'^o  that 

uses  shall  cease,  and  the  estate  be  for  the  heirs  and  assigns  of  the  uses  shall 

settlor  ;   there  (t),  if  the  money  be  not  paid  within  a  limited  tmie  money  paid. 

after  the  death  of  the  settlor,  a  judgment  creditor  may  pay  it  and 

have  the  benefit  of  the  redemption  ;   for  the  heirs  or  executors  of 

the  settlor  cannot  omit  to  do  it  to  the  prejudice  of  a  fair  creditor. 

1454.  The  general  creditors  of  the  mortgagor  cannot  generally  General 
redeem  (m),  but  may  nevertheless  in  many  cases  acquire  an  interest  ^^uj  °J^righY 
in  the  mortgaged  estate,  which  will  give  them  a  right  of  redemption,  to  redeem. 
Thus  a  creditor  who  has  obtained  a  decree  for  sale  of  the  estate  in  a 

(ti)  Oicen  V.  Flack,  2  Sim.  &  St.  600.  ^^   _ 

(o)  Per  Lord  IVIansfield,  Keech  v.  Hall,  1  Doug.  21.     Tarn  v.  Turner,  39  Ch.  D. 

456. 

(p)  Malone  v.  Geraghty,  3  Dru.  &  War.  at  pp.  246,  203. 

(?)  Jones  V.  Meredith,  Bunb.  346  ;  Stoneheu-er  v.  Thompson,  2  Atk.  440  ;  Blagrave. 
V.  Clunn,  2  Vern.  576  ;  Sharpe  v.  Earl  of  Scarborough,  4  Ves.  538  ;  Henri/  v.  Smith, 

2  Dru.  &  War.  381.  ,,.„     .        4     ,•     t     p 

(r)  Earl  of  Cork  v.  Russel,  L.  R.  13  Eq.  210  ;   but  see  Mildred  v.  Austin.  L.  K. 

(.5)'  Weils  V.  Kilpin,  L.  R.  18  Eq.  298  ;   but  see  Beckett  v.  Buckley,  L.  R.  17  Eq. 

435  - 

(0  Frederick  v.  Aynscombe,  1  Atk.  392.  and  see  Blagrave  v.  Clunn,  2  Vem.  576. 

(«)  Beckett  v.  Buckley,  L.  R.  17  Eq.  435. 
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Paragraph  creditor's  suit,  may,  by  a  subsequent  suit,  have  a  decree  for  redemp- 
tion against  a  person  holding  and  claiming  a  lien  on  the  title  deeds, 
although  such  person  was  not  a  party  to  the  creditor's  suit ; — the 
effect  of  the  decree  for  sale  being  to  give  the  creditor  an  interest  to 
sustain  the  subsequent  suit,  that  he  may  get  the  benefit  of  the 
decree  (t). 

And  where,  pending  a  suit  by  creditors  for  a  sale  of  the  estate,  the 
mortgagee  fraudulently  obtained  a  decree  for  foreclosure,  it  was 
held  that  they  should  redeem  him  notwithstanding  the  decree  {x). 

Creditors  were  also  allowed  (y)  to  redeem  (after  many  years' 
possession)  another  creditor,  who,  upon  the  mortgagee's  obtaining 
a  decree  for  foreclosure,  had  paid  off  the  debt,  and  agreed  that  the 
others  might  redeem  him  by  paying  the  money  on  a  certain  day  ; 
on  the  ground,  that  the  agreement  operated  as  a  mortgage,  and  gave 
a  new  equity  of  redemption  to  the  creditors. 

A  specialty  creditor  under  the  old  law,  which  gave  him  a  direct 
right  against  the  heir  or  devisee  of  the  debtor,  was  allowed  to  redeem 
even  where  the  bond  was  only  enforceable  in  equity ;  as  also  a  wife 
by  virtue  of  a  bond  given  her  by  her  husband  before  marriage  and 
conditioned  to  leave  her  a  sum  of  money  if  she  survived  him  {z). 
But  now  that  freeholds  vest  in  the  executor  for  payment  of  all 
debts  it  would  seem  that  the  right  of  an  individual  specialty 
creditor  is  gone. 

So,  if  by  agreement  wath  the  mortgagor,  the  creditor  become  in 
effect  assignee  of  the  equity  of  redemption  ;  as  where  a  creditor 
agreed  with  the  mortgagor  to  give  up  his  securities,  and  assist  in  a 
suit  which  the  mortgagor  was  then  prosecuting  against  the  mort- 
gagee for  an  account  and  redemption,  receiving  in  return  a  lien 
upon  the  securities  in  the  hands  of  the  latter;  it  was  held,  that  the 
creditor's  character  was  that  of  an  assignee,  and  his  proper  relief, 
not  specific  performance,  but  an  account  of  the  transactions  between 
the  mortgagor  and  mortgagee,  and  redemption  on  payment  of  what 
should  be  due  upon  the  m.ortgage,  in  case  the  mortgagor  should  not 
pay  the  plaintiff  the  amount  due  to  him  (a).  So,  in  the  case  of 
creditors  being  trustees  under  a  deed  for  pa}Tnent  of  debts.  And 
if  a  debtor  (6),  believing  himself  to  be  owneT  in  fee  subject  to  mort- 
gages, convey  all  his  interest  in  the  mortgaged  estate  to  trustees 
for  the  benefit  of  creditors,  though  he  have  no  interest  at  the  time, 
yet  if  he  afterwards  become  entitled  to  the  fee,  he  cannot  deprive 
the  creditors  of  an  estate  which  he  sold  them  for  valuable  con- 
sideration, viz.,  a  release  from  his  debts.  Therefore  they  have  a 
right  of  redemption  prior  to  his. 

(v)  Christian  v.  Field,  2  Hare,  177 ;  and  see  Beak  v.  Symonds,  16  Beav.  406  at 
p.  414,  and  C alley  v.  Sampson,  33  Beav.  551. 

(a;)  Soley  v.  Salisbury,  9  Mod.  153.  {y)  Exton  v.  Greaves,  1  Vera.  138. 

(z)  Acton  V.  Peirce,  2  Vcrn.  480.  (a)  Hartley  v.  Russell,  2  Sim.  &  St.  244. 

(h)  Smith  V.  Baker,  I  Y.  &  Coll.  C.  C.  223. 
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And  if  creditors  or  legatees  can  make  out  tliat  the  trustees  are  cul-    p„raijra]>fi» 
hiding-  with  the  mortgagee  to  prevent  the  recovery  of  their  claims,  ^'^54 — 1457 
or  that  they  were  called  on  to  redeem  and  refused  to  do  so,  or 
that  they  are  unsafe,  it  seems  that  they  may  themselves  redeem  (c). 

And  if  the  bankruptcy  trustee  refuse  to  bring  an  action  to  redeem 
for  the  benefit  of  the  estate,  it  would  seem  that  any  creditor  may 
do  so  under  peril  of  costs  (d).  But  liberty  to  redeem  will  be  given 
to  the  trustee  first  and  then  to  the  plaintiff. 

1455.  The   sequestrators    of     a   mortgaged   estate   have   been  Scqucs- 
allowed  to  redeem  (e).  '  •■'''^™- 

Sub-section  (9). — The  Right  of  the  Trustee  in  Bankruptcy  to  Redeem. 

1456.  The  trustee  in  the  bankruptcy  or  composition  of    the  Trustee  in 
owner  of  the  equity  of  redemption  may,  with  the  permission  of  the  j^^^y  redeem, 
committee  of  inspection,  bring  or  defend  any  action  relating  to 

the  property  of  the  bankrupt  (  /  ). 

Where  an  order  of  adjudication  has  been  made  upon  the  petition 
of  a  secured  creditor,  who  has  been  admitted  as  the  petitioning 
creditor,  to  the  extent  of  the  balance  of  the  debt  due  to  him,  after 
deducting  the  amount  estimated  by  the  creditor  as  the  value  of  his 
security,  he  shall,  upon  the  application  of  the  trustee  made  within 
two  months  after  the  date  of  the  order  of  adjudication,  give  up  the 
security  to  the  trustee  upon  the  payment  to  him  of  the  value  so 
estimated  ;  and  where  the  trustee  does  not  so  apply  within  such 
term,  he  shall  be  considered  to  have  waived  his  right  to  redeem  the 
security  by  payment  of  such  estimated  value  (g).  The  bankrupt 
cannot  redeem  in  his  own  name  (h).  But  where  his  debts,  and  the 
costs,  charges  and  expenses  of  the  bankruptcy  have  been  paid,  he 
may  sue  in  respect  of  his  right  to  the  surplus  (i). 

Sub-section  (10). — The  Right  of  Devisees  to  Redeem. 

1457.  The  devisee  of  the  whole  or  of  part  of    the  equity  of  J^^^j^J^*;"  "'^^ 
redemption, under  a  devise  made  either  after  or  before  the  condition 

broken,  may  redeem  (Jc)  ;  and  even  before  the  statute  1  Vict.  c.  '26, 
he  might  redeem  a  mortgage  made  after  the  date  of  the  will,  the 
revocation  being  only  pro  tanto.  It  is,  however,  apprehended 
that  since  the  Land  Transfer  Act,  1897,  the  personal  representa- 
tive must  be  joined  unless  he  has  either  assented  to  the  devise  or 
conveyed  the  equity  to  the  devisee.  The  devise  of  the  inheritance 
formerly  carried  with  it  the  right  to  redeem  a  mortgage  for  a  term 

(c)  Troughton  v.  Binlces,  6  Ves.  573.      Per  Lord  Wvnford,  ]Yhite  v.  Paniiher, 

1  Knapp  at  p.  229.  „   t..  ,     ,  . 

(d)  Francklyn  v.  Fern,  Barn.  3i),  32.  (e)  Fmvcet  v.  Fothcrgill,  Dick.  10. 
{/)  Bankruptcy  Act,  1883,  ss.  57,  19  (13).  (g)  Bankruptcy  Rules,  1870,  11 ,. 
(7t)  Spragg  v.  Binlces,  5  Vcs.  583. 

(0  Bankruptcy  Act,  1883,  s.  65  ;   Wearing  v.  Ellis,  6  De  G.  M.  &  G.  590. 
(k)  Saunders  v.  Haivkins,  8  Vin.  Abr.  156  ;   Hall  v.  Bench,  1  \  cm.  342  ;    \\  Jct. 
c.  26,  s.  3. 
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Heir  may 
redeem. 


Paragraphs  Created  ad  hoc  ;  therefore,  if  a  mortgagor,  by  his  will,  directed  pay- 
1457  1459  ment  of  the  mortgage  and  assignment  of  the  mortgage  term  to  one, 
but  devised  the  fee  to  another,  the  devisee  of  the  fee  could  still 
redeem  the  term  [1).  But  now  that  the  freehold  vests  in  the  per- 
sonal representative  in  trust  for  the  persons  beneficially  entitled 
this  would  seem  to  be  obsolete.  And  a  devisee  may  redeem  against 
a  person  claiming  as  purchaser  of  the  equity  of  redemption  from 
a  pretended  heir,  if  such  purchaser  had  notice  of  the  pendency  of  a 
suit  to  establish  the  will  (m) ;  for  having  notice,  he  is  bound  by  the 
decree  establishing  the  will.  When  a  devised  estate  is  subject  to  a 
settled  charge,  it  is  a  question  of  intention,  to  be  gathered  from  the 
instrument  creating  the  charge,  whether  the  owner  of  the  estate  may 
or  may  not  redeem  before  the  whole  charge  becomes  devisible  (n). 
Legatees  whose  legacies  are  charged  on  the  mort^awed  estate 
may  redeem  (o). 

Sub-section  (11). — The  Right  oj  Real  and  Personal  Representatives. 

1458.  The  heir  of  the  person  entitled  to  redeem,  whether  under 
the  ordinary  rules  of  descent,  or  by  custom  (jj),  has  the  same  right 
to  redeem  as  his  ancestor  (q).  But  it  is  apprehended  that  since  the 
Land  Transfer  Act,  1897,  he  must  join  the  personal  representative, 
unless  the  latter  has  conveyed  the  equity  to  him. 

1459.  It  has  been  held  (r)  where  a  mortgagor  had  not  been 
heard  of  for  thirty  years,  that  a  presumption  of  his  death  arose 

appeared  for  upon  which  his  heir  apparent  might  redeem.  The  assignee  of  an 
heiress  at  law  and  her  husband,  whose  title  depended  upon  the 
death  of  one  who  had  gone  beyond  seas,  and  had  not  been  heard  of 
for  a  similar  period,  is  also  stated  (s)  to  have  been  allowed  to  redeem, 
it  being  observed  by  Lord  Talbot,  C,  that,  as  the  mortgagee  has  but 
a  conditional  interest  in  the  land,  and  can  only  be  redeemed  on  pay- 
ment of  principal,  interest  and  costs,  such  evidence,  presumption,  of 
death  would  be  sufficient.  There  would  appear  to  be  no  recent  case 
as  to  heirships  from  which  it  can  be  stated  with  certainty,  what  is 
the  shortest  period  of  absence  without  tidings,  after  which  the  heir 
apparent  of  the  mortgagor  would  at  the  present  day  be  suffered 
to  redeem.  With  regard  however  to  personal  estate  it  is  well 
established  that  the  presumption  of  the  continuance  of  life  ceases 
at  the  expiration  of  seven  years  from  the  time  when  the  absent 
person  was  heard  last  of.  And  property  of  such  persons  will  be 
distributed  on  such  a  presumption  (t).      And  it  is  submitted  that 

(?)  Amhurst  v.  Litton,  2  Eq.  Ca.  Abr.  G03  (affirmed  5  Bro.  P.  C.  254). 
(?n)  Finc?i  v.  Nevmham,  2  Vem.  216.  [n)  Marsh  v.  Keith,  29  Beav.  625. 

(o)  Faulkner  v.  Daniel,  3  Hare,  199  ;   Batchelor  v.  Middleton,  6  Hare,  75. 
(j))  Fawcet  v.  Loivther,  2  Ves.  Sen.  300. 

iq)  Jones  v.  Meredith,  Bunb.  346  ;  Hawkins  v.  Chappdl,  1  Atk.  621. 
(r)  Anon.,  2  Eq.  Cas.  Abr.  594,  marj;.  note. 

(s)  Masten  v.  Cookson,  2  Eq.  Ca.  Abr.  414  ;   but  very  ill  reported. 
{t)  Re  Phen/'''s  Trusts,  L.  R.  5  Ch.   139,  and  see  Prudential  Assurance  Co.  v. 
Edmonds,  2  App.  Cas.  487,  and  Re  Rhodes,  Rhodes  v.  Rhodes,  36  Ch.  D.  586. 
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there  is  no  sufficient  reason  why  the  same  rule  should  not  apply    rnuujnu.h. 
to  a  person  who  claims  to   be  the  hoir  of  a  mortgagor  wlio  ha^  ^'^^'^ — ^"^62 
disappeared. 

The  rule  does  not  extend  to  any  presumption  as  to  the  particular 
time  of  death  within  the  seven  years,  the  onus  of  proving  which 
rests  upon  the  person  whose  claim  is  founded  upon  it  [u).  In  some 
cases,  upon  evidence  more  or  less  conclusive,  it  has  been  iirferred 
that  death  took  place  at  or  before  a  certain  time.  Thus,  it  was 
inferred  that  a  person  who  had  been  absent  twenty- three  years, 
and  who  at  the  time  of  his  disappearance  was  in  very  bad  health, 
and  was  to  have  returned  in  six  months,  had  died  within  from  five 
to  six  years  from  the  commencement  of  absence  {x).  And  where 
persons  were  on  board  a  vessel  which  sailed  on  a  voyage  from  the 
West  Indies  during  the  hurricane  months,  and  was  never  more 
heard  of,  and  there  was  evidence  of  tempestuous  weather,  which  she 
might  well  have  fallen  in  with,  their  deaths  were  inferred  to  have 
happened  during  that  voyage  {y).  And  Sir  L.  Sliadwell,  V.-C, 
went  so  far  as  to  hold,  that  a  person  presumed  to  be  dead,  after  an 
absence  of  about  ten  years,  might  be  inferred  to  have  died  in  the 
lifetime  of  his  father,  which  took  place  about  twenty  months  only 
from  the  time  when  the  absent  person  was  last  heard  of  ;  although 
there  seemed  to  be  no  special  circumstances  to  warrant  such  an 
inference  {z). 

1460.  Where  the  ownership  of    property  is  determined  to  be  Where  death 
altered  on  the  presumption  of  death,  it  is  usual  (a)  to  require,  from  su^ed  p.'^reon 
the  person  declared  to  be  entitled,  security  to  refund  in  case  of  the  entitled  has 
re-appearance  of  the  absent  owner.  sccuri^v  to 

1461.  A  frima  facie  title  to  the  equity  of  redemption  is  sufficient,  'cfimd. 
Therefore,  where  the  alleged  heir  proves  his  descent  to  the  satis-  ti[io'to  euuity 
faction  of  the  court,  he  will  be  allowed  to  redeem  (b)  at  once,  not-  sufBcient. 
withstanding  the  complicated  nature  of  the  pedigree,  against  the 

person  filling  the  character  of  assignee  of  the  mortgage  term  with 
notice  of  the  plaintiff's  claim,  but  himself  claiming  as  heir-at-law  : 
the  redemption  of  the  mortgage  being  the  only  thing  determined 
by  the  decree,  and  the  defendant  not  being  prevented  from  con- 
testing the  plaintiff's  claim  elsewhere. 

1462.  The  heir-at-law  has  no  other  right  of    redemption  than  Heir  of 
that  which  is  founded  upon  his  property  in,  and  ownership  of,  the  '"'^'^  °  ''^^ 

(u)  Nepean  v.  Doe,  2  Mee.  &  W.  89-4  ;  Lamb  v.  Ortoii,  6  Jur.  (x.s.)  (U  ;  lir  Phetu'''s 
Trusts,  L.  R.  5  Ch.  139;  i?e  Leives'  Trusts,  L.  R.  6  Ch.  356;  Be  Walker,  L.  R.  7  Ch. 
120  :  Me  Rhodes,  Rhodes  v.  Rhodes,  36  Ch.  D.  586  ;  Underwood  v.  Wing,  i  Do  G.  M. 
&  G.  633  ;    Wing  v.  Angrave,  8  H.  L.  C.  183. 

{x)  Webster  v.  Birchmore,  13  Ves.  362. 

(y)  SUlick  V.  Booth,  1  Y.  &  Coll.  C.  C.  117. 

(2)  Doioley  v.  Wiyifield,  U  Sim.  277.  See  Ommaneij  v.  StilucU,  23  Boav.  328  ; 
Re  TindaWs  Trust,  30  Beav.  151  ;   Hickman  v.  Ujisnll,  2  Ch.  D.  617. 

(a)  Douiey  v.  Winfield,  14  Sim.  277  ;   Bailey  v.  Hammond,  7  Ves.  590. 

(6)  Llo7jd  V.  Wait,  1  Ph.  61. 
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redemption 
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Co-heiresses. 


Heir  of 
married 

woman 

mortgagor 

who  has  got 

further 

advance 

without 

acknowledged 

deed. 


Redemption 
while  heir 
en  ventre 
sa  mere. 


Cestui  que 
trust  may 
redeem. 


estate  (c)  ;  the  legal  couversion  of  which  into  personalty  during 
the  life  of  the  mortgagor  vnW  therefore  destroy  the  heir's  right  to 
redeem  {d).  And  where  the  property  has  been  so  legally  converted, 
the  actual  non-conversion  of  any  part  of  it  during  the  life  of  the 
mortgagor  will  give  no  right  to  the  heir-at-law,  the  question  being 
not  as  to  the  state  in  which  the  surplus  was  found,  but  as  to  the 
character  given  it  by  the  deed  ;  and  the  onus  being  upon  the  heir- 
at-law  to  prove  the  re-conversion. 

1463.  If  there  be  co-heiresses  of  the  equity  of  redemption  and 
the  mortgage  be  devised  to  one  of  them,  she  may  be  sued  by  the 
other  for  the  redemption  of  her  moiety  (e). 

1464.  AVhere  a  mortgage  was  made  of  the  wife's  land  by  her 
and  her  husband,  with  a  fine,  and  part  of  the  debt,  having  been 
discharged  by  the  husband,  was  again  borrowed  by  him  of  the 
mortgagee  without  any  fine,  but  with  an  agreement  (to  which  the 
wife  was  a  party,  and  which  was  endorsed  on  the  mortgage),  that 
the  land  should  be  charged  with  the  new  loan,  the  heir  of  the  wife 
was  not  permitted  ( / )  to  redeem  without  payment  of  the  whole 
amount  due  with  interest  and  costs  ;  the  mortgauee  havins;,  in  the 
words  of  Lord  Nottingham,  "  as  good  a  title  to  the  land  by  the  for- 
feiture, and  as  much  equity  to  the  money,  as  the  heir  to  the  land." 

1465.  If  the  mortgagor  die  leaving  a  daughter,  and  his  wife 
jniviement  ensient  of  a  son,  and  the  daughter  pay  the  money  at  the 
appointed  day,  and  afterwards  the  son  is  born,  it  was  held  at  law 
by  eight  judges  out  of  ten  (the  other  two  being  doubtful)  (g),  that 
the  daughter  shall  retain  the  land. 

The  doctrine  of  the  majority  of  the  court  seems  to  have  been 
correct,  having  regard  to  the  then  state  of  the  law ;  for  if  there 
had  been  no  redemption  at  the  day,  the  estate  would  have  been 
irrecoverably  gone  at  law,  the  equitable  doctrine  of  redemption 
being  yet  in  its  infancy,  and  vehemently  opposed  by  the  courts  of 
law.  But  at  the  present  day  it  seems  clear  on  principle  that  the 
daughter  would  hold  subject  to  redemption  by  the  true  heir.  For, 
the  equitable  right  of  redemption  after  forfeiture  would  save  the 
estate,  and  the  payment  by  the  daughter,  to  prevent  forfeiture, 
would  be  officious  and  savouring  of  fraud,  as  being  made  only  to 
get  possession  of  the  property. 

1466.  Although  a  person,  beneficially  interested  in  the  equity 
of  redemption  of  a  freehold  estate,  may  redeem  if  the  devisees  in 
trust  refuse  to  do  so,  he  cannot  after  becoming  bankrupt ;  nor  can 
he  acquire  a  right  to  redeem  by  taking  upon  himself  the  character 
of  administrator  de  bonis  non  of  the  mortgagor,  though  the  equity 

(c)  Hmchins  v.  Chappell,  1  Atk.  (521. 

(d)  Griffith  v.  Eicketts,  7  Hare,  2!l!)  ;   Biggs  v.  Andrews,  5  Sim.  424. 

(e)  Newling  v.  Abbott,  2  Eq.  Ca.  Abr.  596. 

( /  )  Ruyson  v.  Sacheverel,  1  Vern.  41.  (g)  Kirton's  Case,  Cro.  Car.  87. 
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of  redemption  was  devised  to  the  trustees  upon  trust  lor  tlie  paN  ua-nt    .  ..n,,,..,,, . 
of  debts.     Such  remedy  as  he  has  is  against  the  trustees  to  compel  1^66     1470 
the  performance  of  the  trusts  (/t). 

1467.  The  equity  of  redemption  of  a  mortgage  of  freelioids  {i),  Pereonal 
and  {semhie)  copyholds  ( ^■)  since  1897  vests,  and  an  equity  of  re- "■''',"'*'■"'"■ 
demption  of  leaseholds  for  a  subsisting  term  of  years,  or  of  other  ^rZlooT' 
chattel  interest,  always  vested,  in  the  personal  representative  of  the  "IZlhXi  "^ 
mortgagor,  who  is  therefore  entitled  to  redeem  ;  but  it  was  other-  I'ut  ndt'n.ort- 
wise  before  1898  of  a  term  created  out  of  the  inheritance  for  the  f^Z  creltcd 
purpose  of  the  security  (k),  which  cannot  be  redeemed  by  the  legal  «l/Toc'!"'***' 
personal  representatives  of  the  mortgagor,  even  for  the  purj)ose^of 

making  the  property  available  for  the  intestate's  debts  (/),  but 
only  by  the  heir.  But  the  Land  Transfer  Act,  1897,  has, 'it  is 
conceived,  rendered  this  obsolete. 

1468.  Where  the  administrator  of  a  lessee  for  years  mortgaged  -Mortgage  l.v 

the  term  and  died,  it  was  held  by  Lord  Nottingham,  on  demurrer,  onelsiS^"" 

that  as  he  became  liable  to  a  devastavit  in  case  enough  were  not  left  niay  be 

to  pay  the  debts,  the  equity  of  redemption  belonged  to  him  in  his  r':'^'^^'"''*^ '^>' 
■   -,,  -,  1  .  J         1       TT  ,  .      ,  ®  his  executor, 

own  right,  and  his  executor  should  have  it  that  he  might  discharge 

this   liability  (m).     The   executor   of   the  administrator  who   had 

mortgaged  was   therefore  held  entitled    to  redeem,  and    not  the 

administrator  de  bonis  non  of  the  lessee.     But  as  the  administrator 

de  bonis  non  is  ultimately  entitled  to  the  re-conveyance  if  there  be 

no  claim  by  the  representative  of  the  original  administrator,  the 

administrator  de  bonis  non  is  in  that  case  {n)  entitled  to  redeem. 

1469.  If   one  executor  mortgage  the  testator's  estate  ostensiblv  Mortgage  by 
for  executorship  purposes,  and  die,  the  surviving  executor  may  sue  bSeeme7 
for  redemption  ;    though  if  he  be  also  the  representative  of  the  '^y  co-exeeu- 
executor  who  mortgaged,  he  cannot  file  a  bill  to  impeach  the  mort-  ^''^' 

gage,  or,  in  the  alternative,  to  redeem,  because  he  cannot  impeach 
a  deed  executed  by  the  person  whom  he  represents  ;  and  having 
the  mixed  character  of  a  person  who  cannot  sue,  and  of  the  repre- 
sentative of  one  who  could  have  done  so,  he  cannot  sever  those 
characters,  and  sue  as  if  he  had  filled  one  of  them  only  (o). 

1470.  Personal  representatives  cannot,  as  a  general  rule,  sue  I'^^'Y'"  '"*•'' 
in  forma  pauperis  (p)  ;  and  an  executor  who  had  obtained  an  order  rcdnnption 
to  sue  in  that  manner  for  a  redemption  was  dispaupered  (n).     But  ^^  forma 

1"  iiX'J'  •lift  II  Itf  Kt  T 

this,  according  to  the  report,  was  not  done  on  the  authority  of  the 

(A)  Fray  v.  Drew,  11  Jur.  (n.s.)  130. 

{i)  Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65),  sect.  1. 
(j)  Be  Somerville  and  Turner's  Contract,  [1903]  2  Ch.  583. 
(1-)  Bradshaw  v.  Outram,  13  Vcs.  234. 

(L)  C'atley  v.  Sampson,  33  Beav.  551 ;  and  sec  supra  (1457). 

(m)  Butler  V.  Bernard,  Freem.  Ch.  Ca.  129,  from  Lord  Nottini;liam's  MS.  ;  Skeffiiir}- 
ton  V.  Whitehurst,  3  Y.  &  C.  1  (and  see  SkeJJington  v.  Budd,  9  C'l.  &  F.  219). 
(«.)  Skeffington  v.  Budd,  9  CI.  &  F.  219. 

(o)  Mlkfi  V.  Burn  ford,  2  Sim.  (n.s.)  234  (affirmed  2  De  G.  M.  &  C.  (UI). 
(p)  Oldfield  V.  Cobbeit,  1  Ph.  613.  {q)  Foidcr  v.  Davies,  16  Sim.  1S2. 
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Paragraphs  general  I'ule,  but  on  the  ground  that  a  plaintiff  who  offers  to  redeem 
1470  1472  jnust  have  the  means  of  doing  so  ;  an  argument  which  is  not  just, 
because  then  no  plaintiff  could  sue  for  redemption  in  forma  pauperis, 
the  contrar}"  of  which  is  shown  by  practice  if  not  by  direct 
authority  (r)  ;  and  not  conclusive,  because  it  may  be  that  a  person 
will  be  found  to  take  a  transfer  of  the  security  before  the  day  fixed 
for  redemption  arrives. 

1471.  It  is  said  {s)  that  the  right  to  redeem  goods  which  have 
been  pledged  is  only  personal  where  no  time  has  been  fixed  for 
payment,  and  consequently  that,  though  the  pledgor,  so  long  as  he 
is  not  called  upon  to  redeem,  may  do  so  at  any  time  during  his  life, 
his  representatives  cannot  redeem  after  his  death.  According  to 
Story  [t),  there  are  cases  in  equity  in  which  the  right  has  been 
enforced  in  favour  of  representatives.  But  the  English  cases 
which  he  cites  do  not  support  the  assertion.  In  two  (u),  the  question 
of  the  executor's  right  was  not  raised  ;  and  the  report  of  Mr,  Vernon 
(who  took  part  in  the  discussion)  and  the  registrar's  book  (x)  both 
show  that  in  the  first  the  pledgor  himself  was  the  original  plaintiff, 
and  that  a  time  was  fixed  for  redemption.  In  the  second  (y), 
although  the  chattels  were  at  first  pledged,  it  seems  that  a  mortgage 
was  afterwards  created.  A  third  authority  states  the  point  as 
doubtful  (z). 

It  is,  however,  agreed  that  the  pledgor's  executor  may  redeem, 
if  a  day  were  fixed  for  the  redemption  (a). 


Rights  of 
advanced 
members. 


Sub-section  (12). — The  Right  of  Members  of  Building  Societies  to 

Redeem. 

1472.  The  rights  upon  redemption  by  members  of  benefit 
building  societies,  to  whom  advances  have  been  made  by  their 
society  on  mortgaged  security,  are  the  same  as  under  ordinary 
mortgages,  subject  to  the  special  provisions  arising  from  the  nature 
of  their  securities  (6).  The  statute  (c)  which  regulates  such 
societies,  enables  them  to  raise,  by  the  subscriptions  of  their  members, 
a  stock  or  fund  for  making  advances  to  members  out  of  the  funds 
of  the  society  upon  security  of  freehold,  copyhold  or  leasehold  estate, 


(r)  Batchelor  v.  Middleton,  6  Hare,  75.  (s)  RatcUJf  v.  Davies,  Yelv.  178. 

(t)  Bailments,  §  348  ;   Eq.  Jur.  §  1032. 

(w)  Demainbray  v.  Metcalf,  2  Vern.  691,  CDS  ;  Vanderzee  v.  Willis,  3  Bro.  C. 
C.  21. 

(z)  Reg.  Lib.  A.  1715,  108.  (y)   Vanderzee  v.  Willis,  supra. 

(2)  Com.  Dig.  5,  149  ;  citing  Croke's  Rep.  of  Raiclijf  v.  Davies,  in  which  the 
judges  differed  on  the  point.     See  S.  C,  1  Bulst.  29. 

(a)  Ratcliff  v.  Davies,  1  Bulst.  29,  per  Croke,  J. 

(6)  Provident  Permanent  Building  Society  v.  Greenhill,  9  Ch.  D.  122.  For  forms  of 
decrees  for  redemption  by  members  of  such  societies,  see  Seton,  6th  ed.  2121 — 2123. 

(c)  The  Building  Societies  Act,  1874  (37  &  38  Vict.  c.  42),  repealmg  6  &  7  Will.  4. 
c.  32  ;   and  see  Act  of  1875,  c.  9. 
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by  way  of  mortgage,  with  power  to  hold  land  with  the  right  (jf  foic-  raraymj.h, 
closure,  so  far  as  is  necessary  for  the  said  purpose  ;  provided  that  1472—1474 
any  land  to  which  the  society  may  become  absolutely  entitled 
by  foreclosure,  surrender  or  other  extinguishment  of  the  right  of 
redemption,  shall,  as  soon  afterwards  as  may  be  conveniently 
practicable,  be  sold  (d).  And  the  liability  of  any  member,  in  respect 
of  any  share  upon  which  an  advance  has  been  made,  is  limited  to 
the  amount  payable  thereon  under  any  security,  or  under  the  rules 
of  the  society  (e),  and  does  not,  for  example,  include  money  of  the 
society  embezzled  by  such  member  (/) ;  and  the  rules  are  to  set  forth 
the  terms  upon  which  mortgages  may  be  redeemed ;  and  whether 
disputes  between  the  society  and  any  of  its  members,  or  persons 
claiming  by  or  through  any  member,  or  under  the  rules,  shall  be 
settled  by  reference  to  the  county  court  or  to  the  registrar  of 
Friendly  Societies,  or  to  arbitration  (g)  (1480). 

1473.  An  advanced  member  is  not  merely  a  mortgagor,  but  is  Advanced 
also  liable  to  have  his  rights  altered  by  an  alteration  of  the  rules,  ii^Ue  to  have 
and  thereby  to  have  his  right  of  redemption  postponed  (h).  right  of 

redemption 

1474.  In  a  case  (i)    of    an  advance  made  to  a  member  of    a  clogged  by 
building  society  under  regulations  by  which  advances  could  be  made  autrXoT  of 
to  none  but  a  member,  and  by  which  the  advance  was  made  in  the  rules, 
form  of  a  payment  of  the  present  value  of  his  share,  and  the  mortgage  9*^^  ^°™®" 
deed  expressed  the  intention  to  be  to  secure  the  regular  payment  redeem  on 
of  the  subscriptions,   redemption  fee,   and  other  moneys  which  ^^^  °* 
should  become  payable  by  the  mortgagor  in  respect  of  his  shares  ;  Futm^f  "^ 
with  a  trust  upon  default,  in  case  the  income  should  be  insufficient  subscriptions, 
for  those  purposes,  to  sell  and  apply  the  proceeds  in  making  such 
payments,  and  a  declaration  that  in  case  of  sale  all  moneys,  which 

should  afterwards  become  due  in  respect  of  the  shares,  should  be 
considered  as  due  at  the  time  of  sale,  and  be  paid  out  of  the  proceeds 
accordingly  :  it  was  held,  that  the  advance  was  not  a  mere  loan  to 
a  stranger,  out  of  the  society's  funds,  but  a  loan  of  the  then  present 
value  of  the  mortgagor's  interest  in  his  shares,  to  which  if  he  had 
been  in  the  position  of  a  non-advanced  member,  he  would  not  have 
been  entitled  till  the  shares  were  paid  over  at  the  dissolution  of  the 

{d)  Section  13. 

(e)  Section  14.  Section  15  (5),  which  requires  that  every  deposit  book,  acknow- 
ledgment or  security  given  for  a  deposit  or  loan,  shall  have  printed  or  written 
thereon  the  14th  and  15th  sections  (the  latter  relating  to  the  borrowing  of  money 
by  the  societies),  is  only  directory,  and  the  neglect  of  it  does  not  affect  the  rights  of 
the  mortgagee.     (Re  Guardian,  etc.  Building  Society,  23  Ch.  D.  440.) 

(/)  Bailes  v.  Sunderland  Equitable  Industrial  Society,  55  L.  T.  8US. 

(g)  Section  16  (4),  (9). 

(h)  Bradbury  v.  Wild,  [1893]  1  Ch.  377  ;  Rosenberg  v.  Northumberland  Building 
Society,  22  Q.  B.  D.  373  ;  Wilson  v.  Miles  Platting  Building  Society,  22  Q.  B.  L>. 
381  n. 

(i)  Mosley  v.  Baker,  6  Hare,  87  (affirmed  3  De  G.  JI.  &  G.  1032  )  ;  and  sec  Sea- 
grave  V.  Pope,  as  reversed  on  appeal,  1  Ue  G.  M.  &  G.  783.  See  Scton,  Gth  ed. 
2121  et  seq.  See  Harvey  v.  Municipal  Permanent  Investment  Building  Society,  52 
L.  J.  Ch.  349  (and  on  appeal,  26  Ch.  D.  273). 


752  OF    THE    DISCHARGE    OF    SECURITIES.       [PART  VII. 

Paragraphs  society  :  and  tliat  no  change  had  taken  place  in  his  liability  to  make 
1474 — 1475  ^j^g  monthly  and  other  payments  which  formed  the  price  of  his 
shares,  until  the  arrival  of  that  period.  So  that  he  could  only 
redeem  on  the  terms  of  paying  up  the  amount  of  all  these  future 
subscriptions.  And  that  the  provision,  that  all  moneys  which 
should  become  due  in  respect  of  the  shares  after  a  sale,  should  be 
considered  due  at  the  time  of  sale,  applied  to  the  case  of  redemption, 
and  the  accounts  must  be  taken  on  the  footing  that  all  fature 
payments  to  the  time  of  dissolution  were  already  due,  and  not  by 
taking  the  present  value  of  such  future  payments  {k). 

How  liability  1475.  The  terms  of  limiting  the  liability  of  the  mortgagor  to 
calculated.  ^j^^  payments  he  would  have  to  make  during  the  probable  duration 
of  the  society,  are  only  proper  where,  as  in  the  case  of  Mosley  v. 
Baher,  the  deed  provides  that  the  payments  in  case  of  sale  (or 
redemption)  are  to  be  calculated  according  to  the  probable  duration 
of  the  society,  and  there  is  an  exercise  of  the  power  of  sale.  If 
there  be  no  exercise  of  the  power,  or  provision  for  calculating  the 
probable  duration  of  the  society  if  it  be  exercised,  the  direction  will 
be  to  ascertain  the  longest  period  during  which  the  society  may 
possibly  last,  from  the  time  when  the  notice  is  given  to  redeem  ; 
having  regard  to  its  net  assets,  and  to  the  amount  of  monthly 
subscriptions  and  redemption  money  then  continuing  payable,  and 
to  the  number  of  shares  to  be  provided  for.  And  it  will  be  declared 
that  the  mortgagor  shall  be  charged  with  all  subscriptions  and 
redemption  money,  which  will  become  due  and  payable  by  him, 
assuming  the  society  to  endure  for  the  whole  of  that  period,  such 
money  to  be  treated  as  a  debt  presently  due  from  him  (l). 

And  though  it  will  be  proper  to  make  no  allowance  to  the  mort- 
gagor in  respect  of  profits,  where  the  redemption  takes  place  at 
a  period  at  which  a  withdrawing  member  could  have  obtained, 
by  the  society's  rules  no  right  to  profits,  yet  if  there  be  a  provision 
giving  profits  to  a  redeeming  member,  irrespective  of  any  fixed 
period  from  the  commencement  of  the  society,  or  from  his  becoming 
a  member  thereof,  or  if,  according  to  the  rules,  he  have  become 
entitled  on  redemption  to  bonuses  or  profits  on  his  shares,  the 
redeeming  mortgagor  will  be  entitled  to  credit  for  the  same  amount 
of  bonus  as  had  been  paid  to  withdrawing  members  at  the  time  when 
notice  was  given  of  redemption  (m)  ;  and  this,  although  the  amount 

(k)  And  see  Harvey  v.  Municipal  Permanent  Investment  Building  Society,  26  Ch. 
D.  273,  where  no  rebate  was  made  to  a  member  who  wished  to  redeem  jjrema- 
turely ;  and  see  also  to  like  effect  Brownlie  v.  Russell,  8  App.  Cas.  235  ;  Tosh  v. 
North  British  Building  Society,  11  App.  Cas.  489;  Re  West  Riding  of  Yorkshire, 
etc.  Building  Society,  43  Ch.  D.  407  ;  and  Re  West  Riding  of  Yorkshire,  etc.  Building 
Society,  Exp.  Pullman,  45  Ch.  D.  463. 

{1}  Fleming  v.  Self,  3  De  G.  M.  &  G.  997. 

(m)  Fleming  v.  Self,  supra,  including  redemption  moneys  paid  in  by  the  mort- 
gagor. (Smith  V.  Pilkington,  1  De  G.  F.  &  J.  120 ;  and  see  Archer  v.  Harrison, 
7  De  G.  M.  &  G.  404.) 
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was,    in    fact,   a    greater    sum   than    the    society's    funds    could    j'..n..,ra,J,. 
bear(w).  1475--1479 

1476.  If  the  rules  of  a  benefit  building  society  expressly  provide  wiicn-  luien 
that  an  advanced  member  may  redeem,  on  payment  of  his  subscrip-  it^v'''*--  fur 
tion  to  a  certain  period,  (being  the  period  calculated  for  the  duration  oi?p™yment 
of  the  society,)  the  member  may  redeem  at  that  period,  though  the  ^.^  "u'^^' rip- 
failure  of  the  funds  to  meet  the  amount  of  the  sliare  proposed  to  cUnlm  " 
be  realized  for  each  member  makes  it  necessary  to  continue  the  P^'^'ot'- 
society  for  a  longer  period  ;  and  the  society  is  not  entitled  to  retain 

the  deeds  as  a  security  for  the  subscriptions  to  become  due  from 
the  redeeming  member  during  the  continued  period  (0). 

1477.  A  provision  in  a  building    society's  mortgage  that  the  Interest 
trustees  should  retain  out  of  the  proceeds  of  sale  under  the  power  camx't  l)P 
all  subscriptions,  fines  and  other  moneys  tchich  should  be  then  due  or  realisation/'^ 
should  becoyne  due  in  respect  of  the  advanced  shares  during  the 
remainder  of  the  period  over  which  the  repayment  of  the  principal 

and  interest  was  spread,  gives  trustees  a  right  to  all  subscriptions 
and  fines  payable  to  the  completion  of  the  sale,  and  to  the  then 
remaining  unpaid  principal,  but  not  to  interest  after  repayment 
of  the  principal — because  interest  is  only  due  in  respect  of 
forbearance  (|9). 

1478.  In  a  suit  concerning  a  mortgage  to  a  building  society,  Onus  on 
the  society,  insisting  that  the  mortgagor  shall  only  redeem  subject  ^^^^y'  °:.   . 
to  his  liabilities  as  a  shareholder,  must  show  plainly  that  he  is  a  mortgaj.'(jr  is 
member  of  the  society  ;  of  which  fact  the  society's  book  containing  *  '"'^''""*-''"- 
the  mortgagor's  name  is  primary  evidence,  where  the  rules  of  the 

society  direct  that  the  name  of  each  member  shall  be  inserted  in 
a  book  {q). 

If  the  mortgagor  rest  his  case  upon  the  terms  of  the  mortgage 
deed,  not  seeking  to  have  it  reformed,  he  cannot  object  that  the 
terms  of  the  deed  depart  from  the  rules  of  the  society  (r). 

1479.  Although  building  societies  may  invest  any  part  of   their  Companies 
funds  not  required  for  their  immediate  purposes,  upon  real  or  lease-  become 
hold  securities,  and  may  therefore  advance  money  to  strangers  as  members  of 
well  as  to  their  own  members  (s),  it  seems  to  be  usual  that  persons  g*^'ietTc8. 
taking  advances  shall  become  members  {t).     It  was  said  to  be  a 

fraud  on  the  statute  of  Will.  4  (which  was  meant  to  enable  industrious 

(«)  Fleming  v.  Self,  supra  ;  and  see  the  original  decree  by  Sir  W.  P.  Wood, 
V.-G.,  Kay,  518. 

(0)  Sparrow  v.  Farmer,  26  Beav.  511  ;  Handlcij  v.  Farmer,  29  Bcav.  302.  As 
to  the  effect  of  the  rule  on  the  continuance  of  the  society,  see  Farmer  v.  Smith,  4 
H.  &  N.  196.     See  Owen  v.  Roberts,  57  L.  T.  81. 

(p)  Exp.  Osborne,  Re  Goldsmith,  L.  R.  10  Ch.  41. 

{q)  Dobinson  v.  Haivks,  16  Sim.  407. 

(r)  Mosley  v.  Baker,  3  De  G.  M.  &  G.  1032. 

(s)  Act  of  1S74  (c.  42),  s.  25.  (0  Culhill  v.  Kingdom,  1  Ex.  494. 

F.  3  c 
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Paragraphs  persons  to  lay  out  small  sums  in  the  purchase  of  land,  or  the  pur- 
1479 — 1483  ciiase  or  erection  of  buildings), for  a  joint  stock  company,  established 
for  a  diSerent  purpose,  to  borrow  money,  and  for  that  purpose  to 
afEect  to  become  a  member  of  these  societies.  And  it  has  been  held(M) 
that  such  companies  cannot  hold  shares  in  them,  and  that  if  a 
building  society  lend  money  to  a  company,  the  latter  may  redeem 
on  the  usual  terms  of  redemption,  and  without  respect  to  the 
liabilities  of  shareholders. 

Statuton-  1480.  The  Act  of  1874  provides  for  the  settlement  of    disputes 

provisions  for  i^j  arbitration  (where  the  rules  of  the  society  direct  that  they  shall 
do  not  extend  be  SO  settled),  or  by  the  registrar  (of  friendly  societies)  where  the 
to  disputes      rules  SO  provide,  or  the  parties  so  agree  ;    but  these  provisions  do 

conccrnin*^'  , 

mortgages^  not  refer  to  disputes  between  the  society  and  mortgagor  members 
respecting  the  mortgages,  but  only  to  disputes  between  the  society 
and  its  members  qua  members  {x). 


In  suit  for 
redemption 
member  may 
be  ordered  to 
pay  sum  in 
excess  of 
amount 
secured. 


Rules  allow- 
ing discount 
on  redemp- 
tion. 


Rights  of 
advanced 
members  on 
dissolution 
of  society. 


1481.  A  suit  for  the  redemption  of  property  mortgaged  by  a 
member  of  a  building  society  on  payment  of  what  shall  be  found 
due  from  him,  will  be  treated  as  a  suit  for  settling  the  rights  of  the 
parties  ;  and  the  plaintiff  may  be  ordered  to  pay  a  sum  found  due 
from  him  to  the  society,  though  it  be  in  excess  of  the  amount  secured 
by  the  mortgage  (?/).  A  member  of  a  building  society  is  liable  on 
the  covenant  in  his  mortgage  to  pay  subscriptions,  though  he  ceased 
to  be  a  member  before  the  subscriptions  fell  due  (2;)  ;  and  he  cannot 
redeem  without  paying  fines  which  are  properly  due  from  him  (a). 

1482.  Though  the  rules  of  a  society  allow  discount  on  the 
redemption  of  mortgages  before  the  time  fixed,  it  will  not  be  allowable 
where  the  property  is  sold  under  the  mortgage,  if  the  rules  do  not 
specially  authorize  its  allowance  under  such  circumstances  (6). 

1483.  Prior  to  1895,  if  a  society  were  wound  up  under  an  order 
of  the  court,  the  right  of  advanced  members  to  repay  by  instalments 
ceased,  and  the  balance  of  principal  and  interest  was  repayable  at 
once  (c).  But  this  is  no  longer  so  ((Z),  and  never  was  the  case  where 
the  society  was  voluntarily  dissolved  under  an  instrument  of  dis- 
solution, under  s.  32  of  the  Building  Societies  Act  of  1874  (e).  But, 
of  course,  in  the  latter  case  the  advanced  member  cannot  redeem 
without  paying  up  the  whole  (/). 


(m)  Dohinson  v.  Hawks,  16  Sim.  407. 

(x)  Western  Suburban,  etc.,  Buildincj  Society  v. Martin,  17  Q.  B.  D.  609  ;  Buckle  v. 
Lordonng,  56  L.  J.  Ch.  437. 

[y)  Handley  v.  Farmer,  29  Beav.  362.  (=)  Farmer  v.  Smith,  4  H.  &  N.  196. 

(a)  Parker  v.  Butcher,  L.  R.  3  Eq.  762. 

(b)  Matterson  v.  Elderfield,  L.  R.  4  Ch.  207. 

(c)  London  Provident  Building  Society  v.  Morgan,  [1893]  2  Q.  B.  266. 

{d)  57  &  58  Vict.  c.  47,  s.  10.  (e)  Kemp  v.  Wright,  [1895]  1  Ch.  121. 

{ /  )  Brovmlie  v.  Russell,  8  App.  Cas.  235. 
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Sub-section  {U).—The  right  of  Redemption  by  the  Prumoters  oj  j'arayr,.j,i„ 
Vndertahings  under  the  Lands  Clauses  Consolidation  Act,  1815.      ^^^^ — ^'^86 

1484.  The  Lands  Clauses  Consolidation  Act  provides  that  {(j),—  power  to 
The  promoters  of  the  undertaking'  may  purchase  or  redeem  the  redeem 
interest  of  the  mortgagee  of  any  lands  required  for  the  purposes  ^'^'^''''"Sc*- 
of  the  special  Act,  whether  they  shall  have  previously  purchased  the 
equity  of  redemption  or  not,  and  whether  the  mortgagee  shall  be 
entitled  in  his  own  right  or  in  trust ;  and  whether  he  be  in  possession 

by  virtue  of  the  mortgage  or  not,  and  whether  the  mortgage  affect 
the  lands  solely  or  jointly  with  any  other  lands  not  required  for  the 
purposes  of  the  special  Act. 

And  in  order  thereto,  the  promoters  may  pay  or  tender  to  the 
mortgagee  the  principal  and  interest  due,  with  his  costs  and  charges, 
if  any,  and  six  months'  additional  interest ;  and  thereupon  the 
mortgagee  shall  immediately  convey  his  interest  in  the  lands  to  the 
promoters,  or  as  they  shall  direct,  or  the  promoters  may  give  notice 
in  writing  to  the  mortgagee  that  they  will  pay  off  the  principal  and 
interest  due  on  the  mortgage  at  the  end  of  six  months  from  the 
day  of  giving  the  notice  ;  and  if  they  shall  have  given  any  such 
notice,  or  if  the  party  entitled  to  the  equity  of  redemption  of  any  such 
lands  shall  have  given  six  months'  notice  of  his  intention  to  redeem, 
then  at  the  expiration  of  either  of  such  notices,  or  at  any  intermediate 
period,  upon  payment  or  tender  by  the  promoters  to  the  mortgagee 
of  the  principal  money  due,  and  the  interest  which  would  become 
due  at  the  end  of  six  months  from  the  time  of  giving  either  of  such 
notices,  with  his  costs  and  expenses,  if  any,  the  mortgagee  shall  con- 
vey or  release  to  the  promoters,  or  as  they  shall  direct. 

1485.  If,  on  such  payment  or  tender,  any  mortgagee  shall  fail  Deposit  of 
to  convey  or  release  as  directed  by  the  promoters,  or  shall  fail  to  ™°[,tfy  q^ 
deduce  a  good  title  to  their  satisfaction,  the  promoters  may  deposit  non-convey- 
in  the  bank  the  principal,  interest  and  costs,  if  any,  due  on  the  ^^Jjt„a^„ce. 
mortgage,  and  also  if  payment  be  made  before  the  expiration  of 

six  months'  notice,  such  further  interest  as  would  at  that  time 
become  due,  and  they  may  execute  a  deed  poll,  duly  stamped  in 
the  manner  provided  by  the  Act  in  the  case  of  the  purchase  of 
lands  by  them  (s.  75)  ;  and  thereupon,  as  well  as  upon  such  con- 
veyance by  the  mortgagee,  if  any  such  be  made,  all  the  estate  and 
interest  of  the  mortgagee  and  of  his  trustees  and  cestui  que  trust 
shall  vest  in  the  promoters,  and  they  shall  be  entitled  to  immediate 
possession  if  the  mortgagee  were  himself  entitled  to  possession 
(s.  109). 

1486.  If  the  mortgaged  lands  are  of   less  value  than  the  sum  c*ompcnsa- 

due,  the  value  or  compensation  shall  be  settled  between  the  mort-  J,')i'"j^^!^j;7s  ^f 

gagee  and  the  owners  of  the  equity  of  redemption  and  the  promoters  kss  value 

than  debt. 

{g)  8  &  9  Vict.  c.  18,  s.  108. 

3  c  2 
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1486-1489 


Deposit 
in  bank 
upon  non- 
convej-ance 
where 

property 
of  less  value 
than  the 
debt. 


"Where  only 
part  of  land 
required 
which  is  of 
less  value 
than  debt. 


Deposit 
in  bank 
upon  non- 
conveyance 
where  part 
only  of 
mortgaged 
land  taken. 


of  the  undertaking,  and  if  they  cannot  agree  the  same  shall  be 
determined  as  in  other  cases  of  disputed  compensation  ;  and  the 
amount  shall  be  paid  by  the  promoters  to  the  mortgagee  ;  and  upon 
payment  or  tender  the  mortgagee  shall  convey  or  release  all  his 
interest  to  the  promoters  of  the  undertaking  (s.  110). 

1487.  If,  upon  such  payment  or  tender,  any  mortgagee  shall 
fail  to  convey  or  adduce  a  good  title,  the  promoters  may  deposit  the 
amount  of  the  value  or  compensation  in  the  bank,  and  every  pay- 
ment or  deposit  shall  be  accepted  by  the  mortgagee  in  satisfaction 
of  the  debt  ])ro  tanto,  and  shall  discharge  the  land ;  and  the  promoters 
may  execute  a  deed  poll  in  the  manner  provided  in  the  case  of 
purchase  ;  and  thereupon  the  estate  and  interest  in  the  lands  of 
the  mortgagee  or  his  trustee  shall  become  absolutely  vested  in  the 
promoters,  and  they  shall  be  entitled  to  immediate  possession  if  the 
mortgagee  were  so  entitled ;  but  all  rights  and  remedies  possessed 
by  the  mortgagee  against  the  mortgagor  by  virtue  of  any  bond, 
covenant  or  obligation,  other  than  the  right  to  such  lands,  shall 
remain  in  force  in  respect  of  so  much  of  the  mortgage  debt  as  shall 
not  have  been  satisfied  by  such  payment  or  deposit  (s.  111). 

1488.  If  part  only  of  the  mortgaged  lands  be  required,  which 
is  of  less  value  than  the  principal,  interest  and  cost,  and  the  mort- 
gagee shall  not  consider  the  residue  of  the  lands  sufficient  security, 
or  shall  not  be  willing  to  release  the  part  required,  the  value  of 
such  part  and  the  compensation  to  be  paid  in  respect  of  severance 
or  otherwise,  shall  be  settled  by  agreement  between  the  mortgagee 
and  the  owner  of  the  equity  of  redemption,  and  the  promoters  of 
the  undertaking  ;  and  if  the  parties  fail  to  agree  shall  be  determined 
as  in  other  cases  of  disputed  compensation,  and  the  amount  shall  be 
paid  to  the  mortgagee  in  satisfaction  yro  tanto,  and  thereupon  the 
mortgagee  shall  convey  or  release  all  interest  in  the  mortgaged 
lands,  the  value  whereof  shall  have  been  so  paid,  and  a  memorandum 
shall  be  indorsed  on  the  deed  creatins;  the  mortgage,  and  shall  be 
signed  by  the  mortgagee,  and  a  copy  of  the  memorandum  shall,  if 
required,  be  furnished  by  the  promoters  at  their  expense  to  the  party 
entitled  to  the  equity  of  redemption  of  the  lands  comprised  in  the 
mortgage  deed  (s.  112). 

1489.  If  upon  payment  or  tender  of  the  value  or  compensation, 
the  mortgagee  shall  fail  to  convey  or  release,  or  shall  fail  to  adduce 
a  good  title,  the  promoters  may  pay  the  amount  into  the  bank,  and 
the  amount  so  paid,  shall  be  accepted  by  the  mortgagee  in  satisfac- 
tion fro  tanto,  and  shall  be  in  full  discharge  of  the  portion  of  the 
mortgaged  lands  required.  And  on  execution  by  the  promoters  of  a 
deed  poll  duly  stamped,  the  lands  shall  become  absolutely  vested 
in  them  as  to  the  estate  and  interest  of  the  mortgagee,  or  any  person 
in  trust  for  him  ;  and  they  shall  be  entitled  to  immediate  possession 
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if  such  mortgagee  were  so  entitled  ;  hut  tlie  mortgagee  sliall  have  J\,r„.,r.,phs 
the  same  powers  and  remedies  for  recovering  or  compelling  payment  1489—1493 
of  the  mortgage  money,  or  the  residue  thereof  and  the  interest 
thereof,  upon  and  out  of  the  residue  of  the  mortgaged  lands  or  the 
portion  not  required  for  the  purposes  of  the  special  Act,  as  he  would 
have  had  out  of  the  whole  of  the  lands  originally  comprised  in 
mortgage  (s.  113). 

1490.  If    the  mortgagee  shall  have  been  required  to  accept  Where 
payment  of  the  whole  or  part  of  his  mortgage  money  at  a  time  '"'""i^nKfc 
earlier  than  that  limited  by  the  deed,  the  promoters  shall  also  pay  accept^^- 
him  all  such  costs  and  expenses  as  shall  be  incurred  by  him  in  l"^""*^  hdon 
respect  of  or  which  shall  be  incidental  to  the  re-investment  of  the  '"'^  '^^^ ' 
sum  paid  off,  the  costs  in  case  of  difference  to  be  taxed  and  pa}'ment 
enforced  in  the  manner  provided  with  respect  to  the  cost  of  con- 
veyances ;   and  the  mortgagee  is  entitled  to  compensation  for  any 

loss  by  reason  of  the  premature  discharge  of  his  mortgage  debt,  if  the 
rate  of  interest  secured  by  the  mortgage  be  higher  than  at  the 
time  of  repayment  can  reasonably  be  expected  to  be  had  upon 
re-investment ;  until  payment  or  tender  of  which  compensation,  the 
promoters  are  not,  as  against  the  mortgagee,  to  be  entitled  to 
possession  (s.  114). 

1491.  As    to  lands   charged  with  rent  service,  rent-charge,  or  Whore  the 
chief  or  other  rent  or  other  payment  or  incumbrance  not  before  l'^''^ j^  ^^\ 
provided  for,  any  difference  between  the  promoters  and  the  party  charpo  or 
entitled  to  a  charge  as  to  the  consideration  for  the  release  of  the  lands  ?^      ^^ 

'='  .  .  .  incumbrance. 

therefrom,  or  from  the  portion  affecting  the  lands  required,  is  to  be 
determined  as  in  other  cases  of  disputed  compensation  (s.  115). 

1492.  If  part  only  of  the  lands  charged  with  the  rent  or  in-  Apportion- 
cumbrance  be  required,  an  apportionment  of  the  charge  may  be  "j'^'"*'  o^  ^'^^ 
settled  by  agreement  between  the  owner  of  the  charge  and  the 

owner  of  the  lands  and  promoters  ;  and  if  not  settled  by  agreement 
the  same  may  be  settled  by  two  justices  ;  but  if  the  remaining  part 
of  the  lands  so  jointly  subject  be  a  sufficient  security  for  the  charge, 
then,  with  the  consent  of  the  owner  of  the  lands  so  jointly  subject, 
the  party  entitled  to  the  charge  may  release  the  lands  required  on 
condition  or  in  consideration  of  the  other  lands  remaining  exclusively 
subject  to  the  whole  charge  (s.  116). 

1493.  On  payment  or  tender  of   the  compensation  to  the  owner  Dopnsit 
of  the  charge,  he  shall  release  the  charge,  and  if  he  fail  to  do  so,  or  jjj^^'^'jjj,^. 
to  adduce  a  good  title  to  the  charge,  the  promoters  may  deposit  rii..ve  whcro 
the  amount  of  compensation  in  the  bank,  and  may  execute  a  deed  [yj^'n^chill^ij. 
poll,  duly  stamped  in  the  manner  provided  in  the  case  of  purchases, 

and  thereupon  the  rent  service,  rent-charge,  chief  or  other  rent, 
payment  or  incumbrance,  or  the  portion  thereof  in  respect  whereof 
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Paragraphs    compensation  shall  have  been  paid,  shall  cease  and  be  extiniriiished 
1493-1495(3.117). 


Where  land 
released  was 
subject 
joiiitl}-  with 
other  lands. 


1494.  If  any  such  lands  be  so  released  from  any  charge  or 
incumbrance,  or  portion  thereof,  to  which  they  were  subject  jointly 
with  other  lands,  such  last-mentioned  lands  shall  alone  be  charged 
with  the  whole  of  such  charge,  or  with  the  remainder  thereof,  as 
the  case  may  be  ;  and  the  party  entitled  to  the  charge  shall  have 
the  same  rights  and  remedies  over  the  last-mentioned  lands  for  the 
whole,  or  for  the  remainder  of  the  charge,  as  the  case  may  be,  as 
he  had  previously  over  the  whole  of  the  lands  subject  to  the  charge  ; 
and  if  upon  such  charge  or  portion  of  charge  being  so  released, 
the  deed  or  instrument  creating  or  transferrin"  such  charge  be 
tendered  to  the  promoters  of  the  undertaking  for  the  purpose,  they 
or  two  of  them  shall  subscribe,  or,  if  they  are  a  corporation,  affix 
their  common  seal  to  a  memorandum  of  such  release  endorsed  upon 
such  deed  or  instrument,  declaring  what  part  of  the  lands  originally 
subject  to  such  charge  shall  have  been  purchased  by  virtue  of  the 
special  Act ;  and  if  the  lands  be  released  from  part  of  such  charge, 
what  proportion  of  such  charge  shall  have  been  released,  and  how 
much  thereof  continues  payable  ;  or  if  the  lands  required  shall  have 
been  released  from  the  whole  of  such  charge,  then  that  the  remaining 
lands  are  to  remain  exclusively  charged  therewith  ;  and  such 
memorandum  shall  be  made  and  executed  at  the  expense  of  the 
promoters,  and  shall  be  evidence  of  the  facts  therein  stated,  but  not 
so  as  to  exclude  any  other  evidence  of  the  same  facts  (s.  118). 


Board  of 
Agriculture 
may  fix 
price  for 
redemption. 


Section  V. 

The  Rig'ht  to  Redeem  Annual  Sums  issuing-  out 
of  Land,  thpoug-h  the  Board  of  Agriculture. 


Board  of  Agriculture  may  fix  price  for  redemption 

Exceptions  from  Act    .. 

Act  does  not  apply  to  settled  land 


PARAGRAPH 

. .  1495 
. .  1496 
. .  1497 


1495.  By  the  Conveyancing  and  Law  of  Property  Act,  1881 
(c.  41),  s.  45,  the  Copyhold  Commissioners,  for  whom  is  now  sub- 
stituted the  Board  of  Agriculture  and  Fisheries  (/?),  shall  at  any  time 
on  the  requisition  in  writing  of  the  owner  of,  or  any  person  interested 
in,  land  out  of  which  a  quit  rent,  chief  rent,  or  other  annual  sum  is 
issuing,  whether  it  be  payable  at  or  created  after  the  commencement 
of  the  Act,  certify  in  writing  under  their  seal  the  amount  of  money 
in  consideration  whereof  the  rent  may  be  redeemed. 

When  the  person  entitled  to  the  rent  is  absolutely  entitled  thereto 
in  fee  simple  in  possession,  or  is  em2:)0wered  todisj)ose  tJiereof  absolutely 


(h)  52  &  53  Vict.  c.  30,  s.  2. 
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or  to  give  an  absolute  discharge  for  the  cajiital  value  thereof,  the  owner  Paragraph » 
of  the  land  or  any  person  interested  therein  may,  after  serving  one  ^^^^ — ^"^^^ 
month's  notice  on  the  person  entitled  to  the  rent,  pay  or  tender  to 
that  person  the  amount  certified  by  the  commissioners.  And  on 
proof  to  them  that  payment  or  tender  has  been  so  made,  they  shall 
certify  that  the  rent  is  redeemed  nnder  the  Act,  and  the  certificate 
shall  be  final  and  conclusive,  and  the  land  shall  be  thereby  absolutely 
freed  and  discharged  from  the  rent. 

1496.  The  enactment  does  not  apply  to  tithe   rent-charges,  or  Exceptions 
to  rents  reserved  on  a  sale  or  lease,  or  made  payable  under  a  grant         *^^'* 
or  licence  for  building  purposes,  or  to  any  sum  or  payment  issuing 

out  of  land,  not  being  perpetual ;    or  to  Ireland. 

1497.  It  will  be  observed  that  the  means  of  redemption  pro-  ^^^  <Jo^  °ot 
vided,  apply  only  when  the  estate  of  the  owner  of  the  rent  is  absolute,  settled  land. 
or  he  is  otherwise  able  to  give  an  absolute  discharge  for  the  capital 

value  of  it.  Whether  a  tenant  for  life  is  (by  virtue  of  the  Settled 
Land  Acts)  a  person  "  empowered  to  dispose  thereof  absolutely  " 
or  the  trustees  of  such  a  settlement  for  the  purposes  of  the  settled 
Land  Acts  and  "  persons  empowered  to  give  an  absolute  discharge 
for  the  capital  value  thereof  "  within  the  meaning  of  section  45  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  seems  by  no  means 
free  from  doubt.  It  must  also  be  pointed  out  that  the  Act  provides 
no  means  of  ascertaining  whether  that  state  of  things  exists  ;  so 
that,  if  not  desiring  to  be  redeemed,  the  owner  of  the  rent  charge 
should  decline  to  admit  or  prove  his  absolute  ownership,  or  to  give 
any  information  as  to  the  nature  of  his  title,  it  does  not  appear  how 
the  commissioners  can  obtain  the  necessary  proof  that  payment  or 
tender  has  been  made  to  a  person  able  to  give  a  receipt.  It  is  by 
no  means  clear  that  some  rent  owners  may  not  object  to  be  redeemed, 
for  the  capitalized  value  of  the  rent  will  in  very  many  cases  be 
inconsiderable  ;  while  the  continuance  of  the  rent  is  a  convenient 
way  of  preserving  evidence,  which  may  otherwise  be  lost,  of  a  right 
of  escheat  or  other  valuable  incident  of  tenure.  For  another  method 
of  redeeming  rent  charges  onhj  applicable,  however,  on  sale  of  the 
land,  see  infra  (1515). 

Section  VI. 

Of  the  Redemption  of  Pledg-es  under  the 
Pawnbrokers  Act,  1872. 

PARAGRAPH 

Bearer  of  paivn-tickef  entitled  to  redeem        . .         •  •         •  •         •  •         •  •     1498 


1498.  In  the  case  of  a  pledge  to  a  pawnbroker,  the  holder  for  Bearer  of^^^ 
the  time  being  of  the  pawn-ticket  is  presumed  to  be  the  person  J^'Ji'-Jll^^t,) 
entitled  to  redeem ;    and  subject  to  the  statutory  provisions,  the  redeem. 
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Paragraphs  pawnbroker  on  payment  of  the  loan  and  profit  is  to  deliver  the 
1498 — 1499  pledge  to  the  person  who  produces  the  ticket,  and  is  indemnified 
for  so  doing,  and  is  not  bound  to  deliver  it  back  unless  the  ticket 
be  delivered  to  him  {i).  These  provisions  only  relate  to  the  statutory 
contract  between  the  pawnor  and  the  pawnee,  and  compel  the 
pawnbroker  to  recognize  the  holder  of  the  ticket  as  the  person 
entitled  to  redeem. 

The  latter,  however,  is  not  necessarily  the  true  owner,  and  the 
Act  does  not  afiect  the  rights  of  the  true  owner  whose  property  has 
been  pledged  against  his  will,  and  who,  in  fact,  has  no  rights  under 
the  contract  of  pledge  (A-). 

A  person  who  attempts  to  redeem,  not  being  entitled  or  having, 
any  colour  of  title  by  law  to  redeem,  is  guilty  of  an  oftence  against 
the  Act  {I). 

Section  VII. 
Of  the  Payment  op  Satisfaetion  of  the  Debt. 

paragraph: 
After  default  mortgaejee  entitled  to  six  months'  notice  or  six  months'  interest 

as  condition  of  redemption         . .  . .  . .  . .  . .  . .  1499 

Rules  do  not  apply  to  pledges  or  mortgages  by  deposit  of  deeds  nor  ivhere 

security  discharged  involuntarily  . .  . .  . .  . .  . .  1500 

Mortgagee  at  expiration  of  notice  refuses  tender  at  his  peril  . .  . .  150  1 

Liens  discharged  by  tender  but  aliter  equitable  mortgages    . .  . .  . .  1502 

Creditor  may  by  conduct  dispense  with  actual  tender  . .  . .  . .  1503 

How,  when,  and  where  tender  must  be  made  . .  . .  .  .  . .  1504 

What  is  legal  tender     . .  . .  . .  . .  . .  . .  . .  . .  1505 

Money  should  not  only  be  offered  but  produced        . .         . .  . .  . .  1506 

Tenders  must  be  unconditional  . .  . .  . .  . .  . .  . .  1507 

Tender  cannot  be  made  by  person  not  entitled  to  equity  of  redemption      . .  1508 

To  ichom  tender  should  be  made         . .  . .  . .  . .  . .  . .  1509 

Where  bills  are  accepted  in  payment  and  subsequently  dishonoured  . .  1510 

Hoiv  far  payment  may  be  made  to  agent       . .  . .  . .  . .  ..1511 

Payment  to  general  agent  before  money  is  due  . .  . .  . .  . .  151 2 

Payment  to  one  of  two  joint  creditors  is  bad  except  under  Conveyancing 

^d,  1881  1513 

Appropriation  of  payments    ..  ..  ..  ..  ..  ..  ..1514 


After  default  1499.  After  default,  the  mortgagee  is  generally  entitled  ta 
™*tkfMf  to  notice  before  his  security  is  discharged  by  payment ;  the  reason 
six  months'  of  which  is  said  to  be  that  the  mortgagor  having  lost  his  estate  at 
months''^  ^^  ^^^'  ^^^  being  only  entitled  to  redeem  in  equity,  must  do  equity 
interest  as  by  allowing  a  reasonable  opportunity  for  the  mortgagee  to  find  a 
redemption^  ^^''^  Security  for  his  money  ;  for  which  six  months  is  treated  as  the 
proper  time.  But  if  the  mortgagee  demand  his  money,  or  (with  the 
qualifications  mentioned  below)   take   proceedings   to   reaHze  his 

(i)  Pawnbrokers  Act,  1872,  c.  93,  ss.  25,  2(i ;  and  see  s.  29. 
(k)  Singer  Manufacturing  Co.  v.  Clark,  5  Ex.  D.  37. 
(0  Section  34  (3). 
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security,  which  amounts  to  a  demand,  notice  will  be  unnecessary  (o()    l'<ir<vjn,j,l,^ 

whether  the  period  for  payment  has  accrued  or  not  (n),  and  the  rule  1499—1500 

also  applies  where  the  mortgagee  has  taken  possession  (n).     And  a 

mortgagee  who  has  come  in  and  proved  his  debt  in  a  cause,  is  bound 

to  take  his  money  without  notice,  and  to  join  in  the  conveyance  (o). 

But  where  money  is  in  court  and  the  mortgagor  applies  for  payment 

out  to  the  mortgagee  and  himself,  the  latter  is  entitled  to  six  months' 

notice  {])).    And  so  where  judgment  has  been  given  in  a  foreclosure 

action  appointing  a  specified  day  for  redemption  the  mortgagor 

cannot  redeem  before  that  day  without  paying  interest  up  to  that 

day  ;   for  the  judgment  has  settled  the  rights  of  the  parties  {q). 

By  a  rule  of  practice  the  mortgagee  is  entitled  to  six  months' 
interest  in  lieu  of  notice  (r).  At  law  three  months'  interest  in 
advance  formed  part  of  a  sum  overpaid  to  prevent  a  sale  by  the 
mortgagee,  and  which  the  mortgagor  was  allowed  to  recover  as 
a  payment  under  compulsion  (s).  The  mortgagee  cannot  claim 
interest  in  lieu  of  notice  the  right  to  which  he  has  waived  by  his 
own  action  (t). 

1500.  There  appears  to  be  very  little  authority  as  to  the  extent  Rules  do  not 
of  these  rules.     They  apply  not  only  to  securities  upon  real  estate,  pfj<'i.^(!*l,r 
but  upon  choses  in  action  and  other  personalty  wherever  the  nature  morigaL'fs 
of  the  security  might  make  it  necessary  for  the  mortgagor  to  come  J  je^u .' 
to  a  court  of  equity  for  redemption  {u).     But  in  the  case  of  a  mere  nor  where 
pledge  of  chattels  (where  only  a  special  property  passes  to  the  j^schar-ed 
pledgee,  and  the  pledge  may  be  redeemed  at  any  time  during  the  involun- 
life  of  the  pledgor,  and  is  re- vested  in  him  by  mere  tender  of  the  "'^'  • ' 
debt  (190)),  it  may  be  that  the  rules  will  not  apply.      They  do 
not  apply  to  an  equitable  mortgage  by  deposit,  with  or  without 
memorandum,  which  is  presumed  to  be  a  mere  temporary  security  (x). 
On  the  other  hand,  it  was  held  by  Bonier,  J.,{y)  that  the  rule  applies 
irrespective  of  the  nature  of  the  property  ;  even  where  the  security 
is  naturally  discharged  by  an  event  which  does  not  depend  upon  the 
will  of  the  debtor,  as  by  the  falling  in  of  a  policy  of  insurance,  which 
constitutes  the  security.    So  again,  where  a  railway  company  pur- 
chases land  compulsorily,  the  mortgagee  can  insist  upon  six  months' 
interest  in  lieu  of   notice  from  the  vendor  (z).     A  mortgagee  can 

(m)  2  Ca.  &  Op.  51  ;  Letts  v.  Hutchins,  L.  R.  13  Eq.  170  ;  cxpl.  in  Smith  v.  Smith, 
infra. 

(n)  Bovill  V.  Endle,  [1896]  1  Ch.  G48.  (o)  3Iatson  v.  Swiff,  5  Jur.  04."). 

(p)  Smith  V.  Smith,  [1891]  3  Ch.  550.  (q)  Hill  v.  Rowlands,  [1897]  2  Ch.  3til. 

(r)  2  Ca.  &  Op.  51.  Per  Shadwell,  V.-C.  E.,  in  Browne  v.  Loclchart,  10  Sim. 
at  p.  424;  Johnson  v.  Evcnis  {tio.  2),  (il  L.  T.  18.  And  it  has  been  laid  down  that, 
in  case  of  default  in  payment  after  notice,  whether  it  were  given  by  the  mortgagor 
or  mortgagee,  six  months'  further  notice  or  interest  is  necessary.  Per  Malins, 
V.-C,  Bartlett  v.  Franklin,  15  W.  R.  1077. 

is)  Close  V.  Phipps,  7  Man.  &  Gr.  586.        (0  Banner  v.  Berridge,  IS  Ch.  D.  254. 

(m)  Smith  V.  Smith,  [1891]  3  Ch.  550. 

(x)  Fitzgerald's  Trustee  v.  Mcllersh,  [1892]  1  Ch.  385. 

ly)  Smith  v.  Smith,  supra. 

{z)  Spencer-Bell  to  L.  cO  S.  W.  Rail.  Co.,  33  W.  R.  771. 
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Paragraphs 

1500-1503 


Mortgagee  at 
expiration  of 
notice  refuses 
tender  at  his 
peril. 


Liens 
discharged 
by  tender, 
but  aliter 
equitable 
mortgages. 


Creditor  may 
by  conduct 
dispense  with 
actual  tender. 


require  a  fresh  notice  where  the  money  is  not  paid  on  the  expiration 
of  the  first  notice  (a).  But  he  cannot  require  a  fresh  notice  where 
money  is  ordered  to  be  paid  out  of  court  to  him,  merely  because 
there  is  some  delay  in  drawing  up  the  order  (a). 

1501.  Upon  the  expiration  of  the  notice,  the  mortgagee  is 
bound  to  know  the  amount  due  to  him,  and  if  he  refuse  to  accept 
an  unconditional  tender  of  all  that  is  due,  it  will  be  at  his  own 
peril  {h).  If  he  extort  more  than  is  due,  the  over-payment  may  be 
recovered  by  the  mortgagor  as  money  received  by  the  mortgagee 
to  his  use  (c).  But  the  mortgagee  may  be  justified  in  a  qualified 
refusal  of  a  tender  of  the  proper  sum,  made  at  the  appointed  time  ; 
as  if  with  the  money  the  mortgagor  tender  him  for  his  execution 
a  deed  of  assignment  containing  covenants  by  the  mortgagee  ; 
because  the  mortgagee  is  entitled  to  a  reasonable  time  to  be  advised 
whether  such  a  deed  be  proper  for  him  to  execute,  and  a  draft 
should  have  been  sent  him  beforehand  ;  for  which  purpose  a  week 
was  thought  by  Lord  Hardwicke  to  be  a  reasonable  time  {d). 

The  condition  is  well  performed  by  a  payment  accepted  by 
the  creditor,  though  it  were  made  before  the  day  fixed  by  the 
condition  (e)  (1512). 

If  upon  tender  of  the  sum  due  under  a  mortgage,  the  mortgagee 
refuse  the  tender,  the  mortgagor  may  re-enter  and  the  land  is  freed 
from  the  condition  ;  but  the  debt  remains,  and  may  be  recovered 
by  action  where  the  sum  to  be  paid  was  a  debt :  if  it  were  only  a 
gratuitous  payment,  there  is  no  remedy  (  / ) . 

1502.  So  a  possessory  lien  on  a  chattel  is  discharged  by  tender 
of  the  debt  {g)  ;  but  nevertheless  the  action  of  detinue  for  deeds 
deposited  by  way  of  equitable  mortgage  of  land  cannot  be  supported 
prior  to  actual  repayment.  The  proper  remedy  of  an  equitable 
mortgagor  being  an  action  of  redemption  (/i).  It  would  seem, 
however,  that  under  R.  S.  C,  Order  L.,  r,  8,  the  party  claiming  to 
redeem  may  pay  into  court  the  amount  claimed  with  a  further  sum 
for  interest  and  costs,  and  may  thereupon  get  an  immediate  order 
for  delivery  (i). 

1503.  The  conduct  of  a  creditor  may  amount  to  a  dispensation 
with  the  tender.  This  will  not  be  the  consequence  of  a  mere  claim 
of  more  than  is  due  ;   but  if  claiming  too  much,  or  setting  up  two 


(a)  Re  Moss,  Levy  v.  Sewill,  31  Ch.  D.  90. 

(h)  Sharpndl  v.  Blake,  2  Eq.  Cas.  Abr.  604  ;   Harmer  v.  Priestly,  IG  Bcav.  509. 
(c)  Close  V.  Phippi,  7  Man.  &  Gr.  586  ;   Fruser  v.  Peiullebury,  10  \V.  R.  104;  and 
see  Wakefield  v.  Neichon,  6  Q.  B.  276. 
{d)   Wiltshire  v.  Smith,  3  Atk.  89. 
(e)  Burgaine  v.  Spurling,  Cro.  Car.  283. 
(/)  Co.  Litt.  209  b. 

(g)  MartindaU  v.  Smith,  1  Q.  B.  389  ;  Bank  of  New  South  Wales  v.  O'Connor,  infra, 
(h)  Bank  of  New  South  Wales  v.  O'Connor,  14  App.  Cas.  273. 
(0  lb.  and  Gehruder  Naf.  v.  Ploton,  25  Q.  B.  D.  13. 
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difJerent  claims,  one  of  which  is  wrongful,  he  so  conducts  himself  as   Paragraph* 
to  show  that  a  tender  of  the  amount  properly  due  would  not  be  1503—1504 
accepted,  it  will  be  a  dispensation  (k).     A  claim  for  a  lien  in  excess 
of  the  sum  which  is  strictly  due  will  not  exonerate  from  the  tender  ; 
because  if  the  claimant  had  been  shown  the  lesser  amount  he  mi-dit 
possibly  have  accepted  it  (I). 

1504.  The  payment  must   be   tendered  at  a  proper  time  and  ii.,\v,  when, 
place,  in  sufficient  money,  with  proper  formalities,  and  by  and  to  "^"'^  '•'•^^cro 

7i  ./  i.      J.  'J  tender  must 

the  proper  person.  bo  made. 

To  save  the  condition  at  law,  the  money  might  bo  tendered  at 
any  time  on  the  day  fixed,  at  the  appointed  place  ;  and  if  it  were 
tendered  at  any  time  of  the  day,  and  refused,  it  need  not  be  tendered 
again  before  the  last  instant  of  the  day  (m). 

If  a  certain  hour  be  fixed  for  payment  of  the  mortgage  money, 
an  attendance  before  the  beginning  of  the  next  hour  will  be  sufficient ; 
because  an  hour  is  considered,  for  this  purpose,  as  a  twenty-fourth 
aliquot  part  of  a  day.  Therefore  where  (n)  the  hour  fixed  was  three 
o'clock,  and  the  mortgagee  waited  from  a  quarter  before  till  a  quarter 
after  that  hour,  and  the  mortgagor  attended  before  four  o'clock, 
he  was  excused  from  payment  of  any  interest,  after  that  day.  And 
to  satisfy  an  order  to  pay  money,  between  certain  specified  hours, 
it  is  not  necessary  to  attend  during  all  the  interval  between  those 
hours.  Thus,  where  the  order  was  to  pay  between  eleven  and 
twelve  o'clock,  the  mortgagee's  attendance  for  an  hour,  from  twenty 
minutes  after  eleven,  was  held  (o)  to  be  sufficient  to  support  the  order 
absolute  ;  the  mortgagor  not  having  appeared  during  all  that  time. 
But  attendance  at  the  end  of  the  hour,  or  of  the  interval  between 
several  hours,  is  presumed  to  be  necessary. 

The  place  of  payment  mentioned  in  the  mortgage  deed  relates 
in  strictness  to  the  time  of  payment  there  mentioned  (p)  ;  and  unless 
a  particular  place  be  agreed  upon,  a  personal  tender  is  generally 
necessary.  Yet,  if  the  place  of  payment  mentioned  in  the  deed  be 
an  usual  one  for  the  payment  of  mortgages,  and  there  be  no  cir- 
cumstances which  make  the  choice  of  it  unreasonable,  the  mort- 
gagor's notice  fixing  upon  that  place  for  payment  will  be  good.  So, 
if  the  place  chosen  be  an  usual  place,  and  not  unreasonable  with 
regard  to  the  circumstances  of  the  case,  the  tender  may  be  made  (q) 
there  in  pursuance  of  notice,  though  the  place  be  not  named  in  the 
deed,  if  the  mortgagee  take  no  objection  to  the  notice  ;   as  where 

(k)  Scarfe  v.  Morgan,  4  Mee  &  W.  270  ;  Kerford  v.  Mondd,  28  L.  J.  Ex.  303  ; 
The  Norway,  B.  &  L.  409.     Sec  Jones  v.  Tarldon,  9  ilce  &  \\.  075. 

(l)  Allen  V.  Smith,  12  C.  B.  (x.s.)  638  ;  per  Willes,  J.  ;  Ashmolc  v.  Wainwriyhi, 
2  Q.  B.  837. 

(m)   Wade's  Case,  5  Rep.  115  b.  («)  Knox  v.  Simmons,  4  Bro.  C.  C  433. 

(o)  Anon.,  1  Coll.  C.  C.  273  ;  Bernard  v.  Norton,  10  L.  T.  (x.s.)  1S3. 

{p)  Sharpnell  v.  Blake,  2  Eq.  Cas.  Abr.  604.      (q)  Gylca  v.  Hall,  2  P.  Wms.  378. 
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Paragraphs    notice  was  given  of  payment  at  Lincolns  Inn  Hall,  the  money  havino- 
1504—1505  |3ggjj  jgj^^  jjj  town,  though  the  mortgagee  lived  at  Oxford. 

And  it  may  even  be  sufficient  to  tender  the  money  at  the  mort- 
gagee's house,  or  last  place  of  abode,  though  it  do  not  appear  that 
the  tender  was  made  to  him,  or  even  that  he  was  within  the  house  ; 
but  this  it  is  presumed  can  be  only  done  under  particular  circum- 
stances, as  where  the  mortgagee  is  deliberately  keeping  out  of  the 
way  to  avoid  the  tender  ;  or,  as  it  happened  in  a  case,  where  there 
was  evidence  that  the  mortgagee  had  expressed  a  determination  to 
hold  the  property  as  long  as  he  could,  and  after  that  to  transfer  it  to 
a  particular  friend  of  his  own  (r). 

In  the  case  of  money  charged  on  land,  the  place  of  contract,  and 
of  the  residence  of  the  parties,  will  be  the  place  for  payment,  the 
charge  being  a  sum  in  gross,  and  not  a  rent  issuing  out  of  the  land  (s). 
But  the  tenor  of  the  whole  instrument  will  be  considered,  and  where 
the  deed  actually  fixed  Lincolns  Inn  Hall  as  the  place  for  payment 
of  money  charged  on  land  in  Ireland,  the  House  of  Lords  dis- 
regarded the  reservation,  and  held  that  the  owner  of  the  money 
was  not  entitled  to  have  it  sent  to  England  free  of  charges  and 
exchange  (t). 

WTiat  is  legal       1505.  In  England  (u),  but  not  in  Scotland  (x),  or  in  Ireland  (?/), 
tender.  notes  on  the  governor  and  company  of  the  Bank  of  England,  ex- 

pressed to  be  payable  to  the  bearer  on  demand,  are  a  legal  tender 
to  the  amount  expressed  therein,  for  all  sums  above  five  pounds,  so 
long  as  the  bank  shall  continue  to  pay  the  said  notes  on  demand  in 
legal  coin  ;  except  by  the  company,  or  any  branch  bank  of  theirs. 
Before  Bank  of  England  notes  were  thus  made  a  legal  tender, 
the  mortgagee  might  object  to  a  tender  made  in  such  a  form  ;  and 
the  same  rule  applied,  and  still  holds  good,  subject  to  the  first 
of  the  Acts  above  mentioned,  and  as  to  bills  or  other  securities  or 
notes  for  money.  But  a  tender  of  notes  or  bills  may,  it  seems,  be 
made  good  (2)  by  an  offer  forthwith  to  turn  them  into  money  ;  and 
the  objection,  if  any  be  taken,  must  be  to  the  quality  of  the  tender ; 
for  if  the  refusal  be  merely  on  the  ground  of  insufficiency  in  quantity 
or  otherwise,  it  will  be  taken  that  the  tender  was  well  made  as  to 
its  quality  (a). 

In  like  manner  if  the  mortgagor  tender  a  larger  sum  than  is  due, 
and  ask  for  change,  or  desire  the  creditor  to  take  thereout  what  is 
due,  the  tender  will  be  good,  if  a  larger  sum  be  demanded,  or  no 

(r)  Manning  v.  Barges,  1  Ch.  Ca.  29.  (s)  5  Vin.  Abr.  209. 

(<)  Lansdowne  v.  Lansdowne,  2  Bligh,  60.     See  Colquh.  §§  1827—1834. 

(m)  3  &  4  WUl.  4,  c.  98,  s.  6.  {x)  8  &  9  Vict,  c,  38,  s.  15. 

iy)  8  &  9  Vict.  c.  37,  s.  6. 

(2)  Austen  v.  Executors  of  Dodwell,  1  Eq.  Cas.  Abr.  318. 

(a)  Lockyer  v.  Jones,  Peake,  180,  n.  ;  Tiley  v.  Courtier,  Peake,  16,  n.  ;  Polglas  v. 
Oliver,  2  Cr.  &  J.  15  ;  Biddtdph  v.  St.  John,  2  Sch.  &  Lcf.  521.  See  Colquh.  R.  C.  L. 
§  1825. 
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objection  be  made  to  the  non-tender  of  the  exact  sum  {h).     And  it    i'«r,ijrapi,. 
is  said  to  be  even  too  late  to  object  to  the  tender  as  such,  if  after  1505—1506 
acceptance  thereof,  some  of  the  money  prove  to  be  counterfeit  Ic) 
(1608). 

It  was  considered  (d)  by  Lord  Alvanley,  in  Ireland,  that  wliere 
from  the  circumstances  of  the  country,  the  law  had  put  it  out  of  the 
power  of  a  person  to  get  a  large  sum  of  money  in  specie,  the  court 
could  take  notice  of  the  fact,  that  it  might  give  effect  in  equity  to  a 
tender  not  pleadable  at  law. 

1506.  Generally  the    money  should  be  actually  produced,  and  Money 
this  rule  was  somewhat  strictly  enforced  at  law  ;  for  it  was  said,  that  '*'^?"'''  "^'^ 
though  the  creditor  may  at  first  refuse,  yet  the  sight  of  the  money  ofTered!  but 
may  tempt  him  to  take  it  (c).  produced. 

A  tender  by  letter  will  not  suffice  in  equity  more  than  at  law, 
even  though  the  pleadings  refer  to  it  as  a  tender  (/ ). 
.  But  both  at  law  and  in  equity  it  was  held,  that  actual  production 
may  be  dispensed  with  by  the  express  declaration  or  equivalent  act 
of  the  creditor  if  the  tender  be  otherwise  sufficient  {g).  So  that  if 
the  debtor  says  he  has  the  sum  ready  in  his  pocket  (stating  the 
amount),  and  has  brought  it  for  the  purpose  of  satisfying  the 
demand  ;  or  being  in  the  house,  offers  to  go  and  fetch  it  from 
another  part  of  the  house,  but  the  creditor  desires  him  not  to  trouble 
himself  to  produce  or  to  fetch  the  money,  as  he  will  not  take  it  (li)  ; 
or,  if  the  creditor,  not  communicating  personally  with  the  debtor, 
refuses  to  authorize  his  agent  to  take  the  money,  or  to  take  it 
himself  ;  the  tender  will  be  good  {i).  But  not,  it  seems,  if  the 
offer  be  to  fetch  the  money  from  a  distance  {h)  ;  or  if  the 
production  of  the  money  be  only  prevented  by  the  departure 
of  the  creditor  before  the  debtor  can  take  it  from  his  pocket  (/)  ; 
though  the  distinction  between  such  an  act  of  the  creditor, 
where  the  debtor  is  plainly  about  to  produce  the  money,  and 
a  verbal  expression  of  intention  not  to  take  it,  is  but  narrow. 
And,  where,  referring  to  a  former  conversation,  the  debtor  said,  "  I 
will  pay  you  the  money  I  offered  you  yesterday,"  but  it  did  not 
appear  where  the  money  was,  or  whether  it  could  be  immediately 

(b)  Blade  V.  Smith,  Peake,  88  ;   Biddulph  v.  St.  John,  supra. 

(c)  Bac.  Ab.  "  Tender,"  B. 

(d)  Biddulph  v.  St.  John,  supra. 

(e)  Dickinson  v.  Shee,  4  Esp.  67  ;  Thomas  v.  Evans,  10  East,  101  ;  Douglas  v. 
Patrick,  3  T.  R.  683. 

(/)  Powney  v.  Blomherg,  8  Jur.  740. 

{g)  Thomas  v.  Evans,  supra ;  Exp.  Danlcs,  2  Dc  G.  31.  &  (\  036 ;  Dickinson  v. 
Shee,  4  Esp.  67. 

{h)  Douglas  v.  Patrick,  3  T.  R.  683  ;  Harding  v.  Davies,  2  Car.  &  P.  77. 

(i)  Eobarts  v.  Jefferys,  8  L.  J.  (o.s.)  Ch.  137. 

{k)  Harding  v.  Davies,  2  Car.  &  P.  77. 

(Z)  Leatherdale  v.  Sweepstone,  3  Car.  &  P.  342  ;  and  see  Finch  v.  Brook,  1  Bing. 
N.  C.  253. 
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Paragraphs 

1506—1508 


Tender  must 
he  uncon- 
ditional. 


Tender  can- 
not be  made 
by  person  not 
entitled  to 
equity  of 
redemption. 


got  at,  the  tender  was  held  bad  (m).  Aud  it  is  not  sufficient  for  an 
agent  of  the  debtor  to  say,  that  the  money  has  been  left  with  him 
for  payment  of  the  debt,  if  he  do  not  of^er  it  (n). 

A  good  tender  may  be  made  of  money  contained  in  bags,  if  it  be 
proved  that  the  money  was  really  contained  in  them  (o)  ;  for  that 
is  the  usual  way  to  carry  money,  and  it  is  the  mortgagee's  business 
to  count  it.  In  another  old  case,  however,  it  was  held,  that  where 
the  mortgagor,  at  the  day  and  place  appointed,  said  to  the  mort- 
gagee, "  Here  I  am,  ready  to  pay  you,"  naming  the  sum,  which 
was  due,  and  yet  held  it  all  the  time  upon  his  arm  in  bags, 
this  was  no  good  tender  (p)  ;  the  reason  whereof,  viz.,  that  it  might 
be  counters  or  base  coin  for  anything  that  appeared,  seems  to  conflict 
with  the  case  in  Coke ;  but  not  the  decision  apart  from  the  reason, 
for  it  is  not  said  that  the  bags  were  offered. 

And  a  tender  has  been  upheld,  where  the  person  who  made  it  had 
twisted  up  part  of  the  money  in  the  notes  which  formed  the  rest, 
and  told  the  creditor  of  what  the  parcel  consisted,  though  he  did 
not  open  it  before  him.  But  it  would  have  been  otherwise  if  he  had 
not  told  him  (q). 

1507.  A  tender  will  be  bad  if  it  be  clogged  with  a  condition — 
as  that  the  payment  shall  be  taken  (r)  as  a  balance  due  ;  or  demand 
be  made  of  a  receipt  in  full,  where  the  other  party  offers  to  take 
the  money  in  part  payment  (s)  ;  or,  generally,  where  such  a  demand 
is  made  ;  unless  the  creditor,  making  no  objection  on  account  of 
the  condition,  refuse  the  tender  on  another  ground,  as  that  the 
amount  is  insufficient  (t).  But  a  tender  is  nevertheless  good  which 
reserves  to  the  tenderor  the  right  to  tax  the  mortgagee's  costs  and 
to  review  their  account  (u). 

1508.  A  good  tender  cannot  be  made  by  a  stranger,  or,  generally, 
by  any  not  entitled  to  the  equity  of  redemption  ;  for,  as  against 
all  but  such  persons,  the  estate  is  the  property  of  the  mortgagee  (v) 
(1376).  But  (as  by  the  civil  law  (x)),  a  guardian  may  pay  for  his 
ward  (1440)  ;  or  an  attorney,  manager  or  agent  for  his  principal  (y). 
The  persons  entitled  to  redeem  are  of  course  able  to  make  a  good 
tender  of  the  mortgage-money  (1415). 

It  has  been  laid  down  by  Lord  C'oA'e  (2),  that  if  an  heir  be  an  idiot, 
of  what  age  soever,  any  man  may  make  the  tender  for  him  on  the 


(n)  Thomas  v.  Evans,  10  East,  101. 
ip)  Suclding  v.  Coiie,  Noy,  R.  74. 
(r)  Evans  v.  Judkins,  4  Camp.  15G. 
(t)  Cole  V.  Blake,  Peake,  179. 


(m)  Glasscott  v.  Day,  5  Esp.  48. 

(o)  Wade's  Case,  5  Rep.  115  b. 

(q)  Alexander  v.  Brown,  1  Car.  &  P.  288. 

(s)  Glascotl  V.  Day,  5  Esp.  48. 

(w)  Greenivood  v.  Sutcliffe,  [1892]  1  Ch.  1. 

{v)  Litt.  s.  334;  Watkins  v.  Ashioicke,  Cro.  Eliz.  132.  See  Watkins  v.  Aslwick, 
OMcn,  137  ;  Lomax  v.  Bird,  1  Vem.  182  ;  James  v.  Biou,  3  S\\ans.  234  ;  and  see 
Flack  V.  Longrnate,  8  Beav.  420. 

(x)  Cokjuh.  R.  C.  L.  §  1821. 

(y)  And  if  a  solicitor  pay  off  his  client's  mortgage,  he  is  considered  to  have  paid 
it  as  his  apent.     Ward  v.  Carttar,  35  Beav.  171. 

(c)  Co.  Litt.  206  b. 
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ground  of  charity,  on  account  of  his  absolute  disability.     A  tender   I'arwjraph, 
to  save  forfeiture  at  law  is  here  referred  to,  and  not  a  tender  to  ellect  1508—1511 
redemption  in  equity. 

Where  a  tender  of  the  whole  sum  due  is  made  by  an  agent,  who 
is  authorized  to  tender  only  part  of  the  money,  it  will  yet  be  good 
though  he  tender  the  residue  at  his  own  risk  [a).  But  if  the  whole 
be  due  and  is  accepted,  the  agent  who  has  exceeded  his  authority 
will  be  allowed  to  stand  by  subrogation  in  the  place  of  the 
mortgagee  (6). 

1509.  The  tender,  to  be  a  good  legal  performance  of    the  con-  Tu  whom 
dition,  must  be  made  to  the  persons  named  in  the  condition  (c) ,  tc^'ltT  should 
In  equity  it  may  be  made  to  the  person  or  persons  legally  entitled    *"  "''^^ 

to  receive  the  money  and  to  reconvey  the  estate  ;  and  where  leal 
and  beneficial  titles  are  united  in  one  of  such  persons,  he  has  no 
right  to  insist  upon  payment  in  his  character  of  beneficial  owner. 
Thus,  where  the  persons  entitled  were  devisees  and  executors,  and 
one  of  them  being  beneficially  interested  in  the  mortgage-money, 
refused  to  complete  the  discharge  and  reconveyance,  unless  the 
interest  was  paid  to  himself,  on  his  separate  receipt,  acknowIedfdn<> 
at  the  same  time  the  sufficiency  of  the  whole  tender,  his  demand 
was  held  to  be  wrong,  and  interest  ceased  to  run  from  the  date  of 
the  tender  {d). 

The  money  will  be  well  tendered  to  the  executors  of  the  mortgagee, 
though  the  day  fixed  fall  before  they  have  proved  the  will  (e). 

1510.  A  mortgagee  who,  upon  delivery  to  him  of    bills  in  dis-  Where  hills 
charge  of  his  debt,  has  signed  a   receipt  for  the  mortgage-money,  ^^'^  ac«'i>t«l 
and  has  delivered   the  deeds,  but  has  not  reconveyed  the  estate,  amUuhsc" 
retains  his  right  of  foreclosure  if  the  bills  be  dishonoured,  and  there  '}"V"^*-^' 

is  no  evidence  of  an  agreement  that  they  shall  be  taken  in  absolute 
payment,  whether  valuable  or  not  (/).  And  even  if  the  estate  have 
been  reconveyed,  it  seems  that  by  analogy  to  the  right  of  a  vendor 
who  has  been  paid  by  bills  which  are  dishonoured,  and  has  signed 
a  receipt  as  for  cash,  the  mortgagee  would  retain  a  lien  on  the 
estate  for  his  debt  {g). 

1511.  The  mortgagor  will  not  be  discharged  by  payments  to  the  Huw  far 
agent  of  the  mortgagee,  unless  the  acrent  has  authoritv  to  receive '"'-^'"^"V^^y 

^  CO'  o  .    .        '  .  .        he  made  to 

the  money  on  the  mortgagee's  behalf.     But  a  solicitor  has  implied  agent, 
authority  to  take  out  of  court  money  which  has  been  paid  in  to 
discharge   the  mortgage  {h)  ;    and  where,   (since  December  31st, 
1881),  a  solicitor  produces  a  deed  having  in  the  body  thereof,  or 

(a)  Read  v.  Gold  ring,  2  I\Iau.  &  S.  86. 

(b)  Butler  V.  Rice,  [1910]  W.  N.  143. 

(c)  Co.  Litt.  210.  (d)  Cliff  V.  Wadsivorth,  2  Y.  &  Coll.  C.  C.  598. 
(e)  Aiisten  v.  Executors  of  Dodwcll,  1  Eq.  Cas.  Ahr.  318. 

(/)  Teed  v.  Carruihcrs,  2  Y.  &  Coll.  C.  C.  31. 

(g)  See  Frail  v.  Ellis,  16  Beav.  350  ;  Grant  v.  Mills,  2  \'cs.  &  B.  306. 

[h)  Bourton  v.  Williams,  L.  R.  5  Ch.  655. 
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ParagrapJi    endorsed  tliereon,  a  receipt  for  consideration  money  or  other  con- 
^^^^        sideration,  the  deed  being  executed  or  the  receipt  signed  by  the 
person  entitled  to  give  a  receipt,  the  agent  has  statutory  authority 
to  receive  the  monev  on  the  mortsagee's  behalf  (i). 

The  rules  upon  this  subject  arose  at  first  out  of  the  custom  of 
employing  scriveners  to  lend  out  the  money  of  their  clients,  who, 
if  they  left  their  securities  with  the  scrivener,  were  held  (k)  to  have 
thereby  authorized  him  to  receive  the  interest ;  and  if  the  security 
were  a  bond,  the  authority  to  receive  extended  to  the  principal  also, 
because  the  scrivener  was  enabled  to  re-deliver  the  bond  to  the 
borrower,  and  thereby  to  extinguish  the  debt  at  law.  But  the 
possession  of  the  securities  did  not  alone  confer  upon  the  scrivener 
authority  to  receive  the  principal  of  a  mortgage  debt  invested  in 
the  name  of  his  employer,  because  he  could  not  revest  the  estate  in 
the  debtor  by  merely  re-delivering  the  deed  (I)  ;  and  whether  the 
security  were  bond  or  mortgage,  the  scrivener  could  not  receive 
the  principal  where  the  creditor  had  not  trusted  him  with  the 
possession  of  the  security,  though  he  might  have  allowed  him  to 
receive  the  interest  (m)  ;  but  if  the  creditor  had  confirmed  or 
acquiesced  in  the  receipt  by  the  agent  of  any  part  of  the  principal, 
the  payment  would  be  allowed  to  the  debtor  (n). 

These  decisions,  however,  (so  far  as  they  recognized  the  authority 
of  the  scrivener  to  receive  the  principal  of  a  bond  debt,  and  the 
interest  of  a  bond  or  mortgage  debt,)  turned  upon  the  peculiar 
nature  of  the  scrivener's  employment,  wherein  were  combined  the 
business,  now  exercised  by  the  banker,  of  investing,  receiving  and 
re-investing  the  money  of  his  customer  (who  by  so  intrusting  him 
submits  to  be  bound  by  his  acts  (o)),  with  that  of  the  attorney,  who 
prepares  and  transacts  the  legal  business  connected  with  the  security. 
And  subject  to  the  statutory  exception  mentioned  above,  the 
modern  authorities  do  not  recognize  any  power  in  the  mortgagee's 
solicitor  to  receive  either  the  principal  or  the  interest  of  the  mortgage 
debt  merely  by  virtue  of  his  possession  of  the  security  (p),  or  to 

(i)  Conveyancing  &  Law  of  Property  Act,  1881  (c.  41),  s.  56.  But  the  deed  must 
bo  the  deed  of  the  client.  A  forged  reconveyance  will  not  satisfy  the  statute. 
Jared  v.  Walke,  18  T.  L.  R.  569.  On  the  other  hand,  where  the  deed  is  de  facto 
executed  by  the  client  the  fact  that  his  solicitor  fraudulently^  induced  him  to 
execute  it  in  ignorance  of  its  true  nature  and  absconded  with  the  monej'  the  statute 
applies  and  the  client  must  bear  the  loss.     {King  v.  Smith,  [1900]  2  Ch.  425.) 

(k)   Whillock  V.  Waltham,  1  Salk.  157. 

(I)  Martyn  v.  Kingshj,  Pre.  Ch.  209.  Per  M.  R.,  Duchess  of  Cleveland  v.  Dashtvood^s 
Executors,  Freem.  Ch.  249. 

(m)  Henn  v.  Conishy,  1  Ch.  Ca.  93;  Gerrard  v.  Baker,  clicd.  there;  Degg  v. 
Osbaston,  1  Ch.  Ca.  Ill  ;  Roberts  v.  Mattheics,  1  Ycvn.  150  ;  Curtis  v.  Drought,  1  Mol. 
487  ;    Wolstenholm  v.  Davis,  Freem.  Ch.  289. 

{n)  Duchess  of  Cleveland  v.  Dashwood's  Executors,  supra. 

(o)  See  Spaight  v.  Cowne,  1  H.  «fe  M.  359,  where  the  attorney  seems  to  have  had 
an  authority  closely  resembling  that  of  the  scrivener. 

(2j)  Jarcd  v.  Walke,  18  T.  L.  R.  569 
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receive  the  principal  by  virtue  of  an  authority  to  receive  the  interest  ;    Pam-naphM 
unless,  perhaps,  as  to  the  interest,  it  be  shown  that  he  acted  as  a  ^^^^     ^513 
scrivener  {q),  or  may  be  inferred  that  the  mortgagee  treated  hiiu 
as  his  agent  to  receive  the  interest ;  as  where,  after  receiving  interest 
by  his  hands,  he  allowed  arrears  to  accumulate  without  applying  to 
the  mortgagor  for  payment  (r). 

1512.  The  payment  of   the  principal  of   the  mortgage  debt  to  Paymont  to 
the  general  agent  of  the  mortgagee  before  the  day  fixed  for  repay-  R*-'"^'"'' "«''"' 

^  "  -111  bfforu  money 

ment,  may  also  be  considered  to  be  void  as  an  attempt  to  rescind  isdu.-. 
the   contract   contained   in   the   mortgage,   iudependeut!}'   of   the 
objection  that  the  power  of  receiving  the  money  is  not  incident  to 
the  character  of  the  agent  (.9). 

1513.  Although  a  joint  debt  was  discharged  at  law  by  payment  Payment  to 
to  one  joint  creditor  it)  (as  on  the  other  hand  the  dischar<j;e  of  one  ?"*' "^  '^*'" 
of  several  joint  debtors  was  a  release  at  law  of  all  of  them  (u))  (1 579),  creditors  is 
yet  the  receipt  of  one  joint  creditor  for  a  mortgage  debt,  without  ''l*,'!^."^'^^''* 
evidence  of  any  special  authority  for  him  to  receive  it,  would  not  Conveyanc- 
discharge  the  security  in  equity  {x)  ;  which  treats  the  interest  of  '"'^      ' 
the  creditors  as  a  tenancy  in  common.     So  if  one  of  the  joint 
creditors  died,  his  representatives  were  entitled  in  equity  to  his  share 

of  the  debt  {y).  It  therefore  became  usual  to  insert  in  mortgages 
to  trustees,  or  other  persons  whose  interests  were  intended  to  survive, 
a  provision  that  the  receipt  of  the  survivors  or  survivor  should  be  a 
good  discharge  for  the  debt ;  and  it  was  considered  that  if  such  a 
security  have  been  acted  upon  by  the  mortgagees,  the  clause  would 
operate,  although  the  deed  were  not  actually  executed  by  them. 

But  in  securities  made  since  December  31st,  1881,  such  a 
clause  is  unnecessary,  it  being  provided  by  the  Conveyancing 
and  Law  of  Property  Act,  1881  (c.  41),  s.  61,  that  (unless  a  contrary 
intention  is  expressed,  and  subject  to  the  terms  and  provisions  of 
the  security)  where  in  a  mortgage,  or  an  obligation  for  payment  of 
money,  or  a  transfer  of  mortgage  or  of  such  an  obligation,  the  sum 

((7)  Wilkinson  v.  Candlish,  5  Ex.  91  ;  Sims  v.  BruHon.  .'j  Ex.  802  ;  Wilhiiujtoii  v. 
Tate,  L.  R.  4  Ch.  288  ;  Exp.  Swinbanks,  Be  Shankf:,  11  Cli.  D.  o2.) ;  dLstinguislied  in 
Gordon  v.  James,  30  Ch.  D.  249.  See  also  Cottain  v.  Eastern  Counties  Rail.  Co., 
6  Jur.  (n.s.)  1307,  and  Gibson's  Case  cited  there.  So,  if  a  mortgagee  place  money  in 
the  hands  of  his  solicitor  for  investment,  and  he  appropriates  the  money  to  his 
own  use,  and  fraudulently  procures  a  mortgage  upon  the  i)r()perty  of  another  client. 
luiless  the  creditor  can  prove  that  he  paid  the  money  to  his  soHcitor,  as  the  agent  of 
the  mortgagor,  or  that  it  was  ajiplicd  for  his  Ijenctit,  the  latter  \\  ill  not  be  bound  by 
the  deed.  But  see  and  distinguish  Gordon  v.  James,  supra,  and  King  v.  Smith, 
[1900]  2  Ch.  425.  If  payment  to  the  alleged  mortgagor  l)e  in  doubt,  the  burden  of 
proof  will  be  on  the  creditor.  Wall  v.  Cockerell,  8  W.  R.  441,  (allirmed  11  W.  R. 
442,  10  H.  L.  C.  229);  and  see  Vandaleur  v.  Blagrave,  6  Beav.  505,  (aflirmed  17 
L.  J.  Ch.  45). 

(r)  Kent  v.  Thomas,  1  H.  &  N.  473. 

(s)  Burrouyh  v.  Cranston,  2  Ir.  Eq.  Rep.  203. 

(t)  Husband  v.  Davis,  10  C.  B.  645. 

(u)  Per  Brian,  J.,  21  Edw.  4,  81  B.  pi.  33  ;  Nichokon  v.  Revill,  4  Ad.  &  E.  075. 

(x)  Mettson  v.  Dennis,  10  Jur.  (n.s.)  401  ;  Powell  v.  Brodhurst.[\^0\]2  Ch.  160. 

\y)  Petty  v.  Styward,  1  Rep.  in  Ch.  57  ;    Vickers  x.  Cowcll,  1  Beav.  529. 

P.  3d 
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Paragraphs  or  any  part  of  the  sum  is  expressed  to  be  advanced  by  or  owino-  to 
^^^^  ^^^^  more  persons  than  one,  out  of  money,  or  as  money,  belonging  to 
them  on  a  joint  account ;  or  a  mortgage  or  such  an  obligation  or 
transfer  is  made  to  more  persons  than  one  jointly,  and  not  in  shares, 
the  mortgage  or  other  money  or  money's  worth  shall  be  deemed  to 
be  and  remain  money  or  money's  worth  belonging  to  those  persons 
on  a  joint  account,  as  between  them  and  the  mortgagor  or  obligor  ; 
.  and  the  receipt  in  writing  of  the  survivors  or  last  survivor  of  them 
or  of  the  personal  representatives  of  the  last  survivor  shall  be  a 
complete  discharge  for  all  money  or  money's  worth  for  the  time 
being  due,  notwithstanding  any  notice  to  the  payer  of  a  severance 
of  the  joint  account. 

1514.  ^ATiere  the  debtor  claims  to  be  discharged  by  reason  of 
payments  which  were  not  specially  made  in  respect  either  of  the 
principal  or  the  interest  of  the  mortgage,  the  rule  is  that  a  general 
payment  shall  he  applied  in  the  first  2)lace  to  sink  the  interest,  before 
any  part  of  the  principal  is  discharged  (2). 

It  is,  however,  the  right  of  the  debtor,  in  the  first  instance,  to 
declare  upon  what  account  he  pays  the  money  (a)  ;  according  to 
the  maxim  quicquid  solvitur,  solvitur  secundum  modum  solventis ; 
and  when  he  has  so  declared,  the  destination  of  the  payment  cannot 
be  changed  (6). 

But  where  the  debtor  omits,  at  the  time  of  payment,  to  declare 
upon  what  account  the  money  was  paid,  he  cannot  afterwards  do 
so  (c).  The  right  of  appropriation  is  then  with  the  creditor  {d), 
who  will  have  the  benefit  of  any  appropriation  which  he  can  be 
shown  to  have  made  at  the  time  (e),  and  may  refer  it  to  the  debt 
for  which  he  has  the  least  available  security  (/).  But  according  to 
the  Canadian,  and  probably  also  to  the  English,  law,  when  the 
creditor  by  himself  or  his  authorized  agent  has  accepted  the  pay- 
ment on  a  particular  account,  he  cannot  afterwards  change  the 
appropriation  without  the  debtor's  consent  {g).  It  has  been  held, 
that  entries  made  by  the  debtor  in  his  own  books  are  not  sufficient 
evidence  of  the  particular  appropriation  of  money  paid  on  a  general 


(z)  Chase  v.  Box,  Freem.  Ch.  261 ;  and  see  Wrigley  v.  Gill,  [1906]  I  Ch.  165. 

(a)  Mills  V.  Fowkes,  5  Bing.  N.  C.  455  ;  per  Shadwell,  V.-C,  Bradley  v.  Heath. 
3  Sim.  543.  So  by  the  civil  law,  Colquh.  §  1836 ;  Bamundoss  Mookerjea  v. 
Omeish  Chunder  Raee,  6  Moo.  E.  I.  289. 

(6)  Per  Lord  Ken  yon,  Hammersley  v.  Knowlys,  2  Esp.  666  ;  per  Best,  J., 
Simeon  v.  Ingham,  2  B.  &  C.  65. 

(c)  Per  Lord  HAED^\^CKE,  Wilkinson  v.  Sterne,  9  Mod.  427.  Lord  Kenyon,  in 
Uaminersley  v.  Knoiclys,  intimated  that  the  debtor  might  make  the  appropriation 
at  a  future  time  in  respect  of  a  foregone  transaction  ;  but  the  observation  aj^pears 
to  refer  to  the  particular  case,  and  not  to  affect  the  general  rule. 

(d)  Mills  V.  Fowkes,  5  Bing.  N.  C.  455. 

(e)  See  per  JjOrdiiELBOR^E,  Blackhur)i  Building  Society  V.  Cunliffe  Brooks  &  Co., 
22  Ch.  D.  71,  (afifirmed  {svib  nom.  Cunliffe  Brooks  d:  Co.  v.  Blackburn  Building  Society), 
9  App.  Cas.  857)  ;  discussed,  Baroness  Wenlock  v.  River  Dee  Co.,  19  Q.  B.  D.  155. 

(/)  Mackenzie  v.  Gordon,  6  CI.  &  F.  875,  per  Lord  Cottenham. 
(g)  Kershaw  v.  Kirkpatrick,  3  App.  Cas.  345. 
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account  (/?).  A  direction  to  tlie  agent  of  a  vendor  to  apply  in  Pam.jraph 
payment  of  the  purchase-money,  a  sum  in  his  hands  belonging  ^^^^ 
to  the  purchaser,  has  also  been  held  not  to  dischar«,'e  the  vendor's 
lien,  where  he  was  not  informed  of  the  mode  of  payment ;  although 
the  agent  had  acted  upon  the  direction,  by  debiting  the  account 
of  the  purchaser,  and  crediting  that  of  the  vendor  with  tlie 
amount  (^). 

But  although  under  the  civil  law  any  application  of  the  payment 
was  regulated  by  the  law,  unless  the  creditor  made  an  immediate 
appropriation  (k),  he  may,  by  the  law  of  England,  declare  upon 
what  account  he  receives  the  money,  at  any  time  after  payment, 
and  before  action  brought  or  account  settled  betweeen  him  and  his 
debtor  ;  and  his  written  memorandum  may  be  used  after  his  death 
as  evidence  of  his  intention,  and  has  been  allowed  to  prevail  against 
the  oath  of  the  debtor  that  he  paid  the  money  upon  another 
account  {I).  So  the  accounts  kept  by  a  mortgagee  have  been 
used  as  evidence  against  himself  of  a  continuing  agreement  to 
apply  rents  in  payment  of  interest,  not  only  during  the  time  covered 
by  the  accounts,  but  until  the  mortgagor  had  notice  to  the 
contrary  (m). 

When  the  debtor  becomes  bankrupt,  the  creditor's  right  of  appro- 
priation accrues  to  him  and  is  fixed  at  the  bankruptcy  and  must 
be  regulated  by  the  estate  of  the  account  at  that  time  (w). 

When  there  is  an  account  current  (o),  and  there  has  been  no 
appropriation  by  either  party,  the  general  presumption  (liable  to  be 
rebutted  by  evidence  of  a  different  intention  {p)),  and  except  where 
the  interest  of  a  surety  raises  an  obligation  against  the  creditor  to 
discharge  the  debt  for  which  he  is  liable  (7)  ),  is,  that  the  moneys 
were  intended  to  be  applied  in  discharge  of  the  items  of  the  debt 
consecutively  (r).  Therefore,  where  partners  made  a  mortgage  to 
their  bankers  to  secure  a  running  account,  and,  after  the  death  of 
one  of  the  partners,  it  was  arranged  that  the  account  should  go 
on  with  the  new  firm  which  was  then  formed,  and  which  after- 
wards became  bankrupt,  the  debt  which  existed  at  the  death  of 
the  partner  was  held  to  have  been  discharged  by  reason  that  a 

(h)  Planning  v.  Westerne,  2  Vcrn.  606. 

(i)  Wrout  V.  Daives,  25  Beav.  309. 

{k)  Per  Sir  W.  Grant,  Clayton's  Case,  1  Mer.  at  p.  60.5  ;  Colquh.  §  1836. 

(I)  Wilkinson  v.  Sterne,  9  Mod.  427  ;  Simson  v.  Ingham,  2  B.  &  C.  65. 

{m)  Cockburn  v.  Edwards,  18  Ch.  D.  449 ;  and  sec  Wrigley  v.  Gill,  [1900]  1  Ch.  165. 

(n)  Per  Lord  Ckanworth,  Exp.  Johnson,  3  Dc  G.  M.  &  G.  at  p.  236. 

(0)  But  not  otherwise,  Cory  Brothers  <k  Co.,  Ltd.  v.  The  Owners  of  the  Mecca, 
[1897]  A.  C.  286. 

{;))  City  Discount  Co.  v.  McLean,  L.  R.  9  C.  P.  692 ;  Deeley  v.  Lloyds  Bank,  [1910] 
1  Ch.  648;  Cory  Brothers  cfc  Co.,  Lid.  v.  The  Owners  of  the  Mecca,  supra. 

(q)  Pearl  v.  Deacon,  24  Beav.  186  ;   Kinnaird  v.  Webster,  10  Ch.  D.  139. 

(r)  Mills  V.  Fowkes,  5  Bing.  N.  C.  455  ;  Clayton's  Case,  1  Mer.  572  ;  Bodcnham  v. 
Purchas,  2  B.  &  Aid.  39  ;  Re  Macnamara,  13  L.  R.  Ir.  158. 

3  D  2 
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Paragraph  larger  sum  than  was  then  due  had  been  paid  by  the  new  firm 
•'•^■'•^  before  the  bankruptcy  (s).  So  the  lien  of  the  vendor  for  his 
unpaid  purchase-money  will  be  discharged  by  payments  made  by 
the  purchaser  on  a  general  account,  and  which,  being  applied 
according  to  priority  of  receipts,  would  be  sufficient  to  cover  the 
debt  {t).  And  the  rule  applies  in  favour  of  a  purchaser  or  subsequent 
mortgagee  of  property  mortgaged  to  a  bank  to  secure  a  current 
account,  where  the  bank  has  notice  of  the  sale  {u),  unless  there  is 
evidence  to  show  that  the  bank  did  not  intend  to  appropriate 
payments  in  discharge  of  the  balance  due  at  the  date  of  the 
purchase  or  subsequent  mortgage  [v). 

In  this  respect  also  the  rule  of  the  English  courts  differs  from 
that  of  the  civil  law,  under  which  the  pa^Tnent  was  first  applied  in 
discharge  of  the  most  burthensome  debt  ;  of  that  which  carried 
interest  rather  than  of  that  which  carried  none  ;  of  that  which  was 
secured  by  a  penalty  rather  than  of  that  which  rested  on  simple 
agreement ;  and,  where  all  were  equally  burthensome,  of  the  oldest 
debt  {w).  And  this  seems  to  have  been  formerly  the  rule  in  England  ; 
for  it  was  laid  down  in  an  early  case,  that  if  mortgage  debts,  and 
also  debts  which  do  not  bear  interest,  be  owing  by  the  same  person, 
and  he  make  a  general  payment,  it  shall  be  taken  to  have  been  paid 
towards  discharge  of  the  mortgage  debt ;  because  it  is  natural  to 
suppose  that  he  would  rather  elect  to  pay  first  the  interest-bearing 
debt  {x). 

The  application  of  payments  in  discharge  of  the  items  of  the 
account  in  order  of  date  prevails  against  the  creditor,  where  the 
attempts,  fost  litem  motam,  to  make  an  appropriation  of  general 
payments  {y)  ;  and  a  solicitor,  claiming  costs  in  respect  of  trans- 
actions which  he  knew  were  beyond  the  powers  of  his  clients,  being 
trustees,  cannot,  jpost  litem  motam,  appropriate  general  payments 
to  costs  incurred  in  respect  of  the  unauthorized  business.  Such 
payments  will  be  applied  in  discharge  of  costs  which  the  clients 
were  properly  liable   to  pay  (2).     It  seems,  also,  that  even   if  the 

(s)  Fearenside  v.  Derham,  13  L.  J.  Ch.  354  ;  and  see  Re  Medewe's  Trust,  26 
Beav.  588. 

(<)  Stuart  V.  Ferguson,  Hayes,  Ir.  Ex.  R.  452. 

(w)  London  and  County  Banking  Co.  v.  Ratcliffe,  6  App.  Cas.  722. 

{v)  Deeley  v.  Lloyds  Banh,  [1910]  1  Ch.  648,  where  Clayton's  Case,  supra,  and 
Hoxtkinson  v.  Roll,  9  H.  L.  C.  514,  are  discussed. 

(w)  Clayton's  Case,  1  Mer.  at  p.  605 ;  Stoveld  v.  Fade,  12  Moore  370.  According  to 
a  more  precise  but  not  very  intelligent  statement — 1st,  to  extinguish  interest ;  2nd 
capital ;  3rd,  debts  -which  the  debtor  owes  on  his  account ;  4th,  the  older  debt  ; 
5th,  that  which  weighs  most  heavily  on  the  debtor.  Colquh.  §  1836.  In  Scotland, 
if  there  be  no  appropriation  l^y  the  debtor,  the  creditor  by  his  receipt  may  appropriate. 
If  no  appropriation  by  either,  the  creditor  may  appropriate  to  which  debt  he  pleases, 
or  to  interest  only.  1  Bell,  Com.  (Shaw),  73.  See  also  Campbell  v.  Dent,  2  Moo. 
P.  C.  292. 

{x)  Heyward  v.  Lomax,  1  Vem.  24. 

(2/)  Tardrew  v.  Howell,  1  H.  &  M.  440  n. ;  see  S.  C.  31  L.  J.  Ch.  57. 

(z)  Re  Phoenix  Life  Assurance  Co.,  1  H.  &  M.  433. 
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costs  had  been  expressly  paid  to  the  solicitor,  he  could  not  have   P,mujmph, 
retained  them  as  against  the  cestuis  que  trust  of  the  clients  ;   and  it  1514—1515 
follows  that,  even  before  suit,  general  payments  could  not  have  been 
appropriated  as  against  them  to  such  costs. 

AVhere  a  payment  is  made  in  respect  of  a  composition  for  several 
debts  due  to  the  same  creditor,  it  will  be  applied  rateably  towards 
the  discharge  of  all  the  debts,  whether  secured  or  unsecured,  although, 
by  failure  of  the  subsequent  payments,  the  creditor  was  remitted  to 
his  original  rights  (a). 

Section  VIII. 

Of  Discharg-e  of  Incumbranees  by  Payment  into 
Court  under  See.  5  of  the  Conveyancing- 
Act,  1881. 

PARAGRAPH 

Court  may  fix  sum  to  he  paid  into  court  for  redemption      ..         ..         ..     1515 

Consideration  of  the  section    ..  ..  ..         ..  ..  ..  ..     1515 


1515.  By  s.  5  of  the  above  Act  where  land  subject  to  any  incum-  Court  may 
brance,  whether  immediately  payable  or  not,  is  sold  by  the  court  ^^.^^J^  ^°  ^^ 
or  out  of  court,  the  court  may,  if  it  thinks  fit  on  the  application  court  for 
of  any  party  to  the  sale,  direct  or  allow  payment  into  court,  in  case  redemption, 
of  an  annual  sum  charged  on  the  land,  or  of  a  capital  sum  charged 
on  a  determinable  interest  in  the  land,  of  such  amount  as  when 
invested  in  Government    securities,   the  court  considers  will   be 
sufficient  by  means  of    the  dividends  thereof,    to  keep  down  or 
otherwise  provide  for  that  charge  ;  and  in  any  other  case  of  capital 
money  charged  on  the  land,  of  the  amount  sufficient  to  meet  the 
incumbrance  and  any  interest  due  thereon.     But  in  either  case 
there  shall  also  be  paid  into  court  such  additional  amount  as  the 
court  considers  will  be  sufficient  to  meet  the  contingency  of  further 
costs,  expenses,  and  interest  and  any  other  contingency  (except 
depreciation  of  investments),  not  exceeding  one- tenth  part  of  the 
original  amount  to  be  paid  in,  unless  the  court  for  special  reason 
thinks  fit  to  require  a  larger  additional  amount. 

Thereupon  the  court  may  if  it  thinks  fit,  and  either  after  or 
without  any  notice  to  the  incumbrancer  as  the  court  thinks  fit, 
declare  the  land  to  be  free  from  the  incumbrance,  and  make  any 
order  for  conveyance  or  vesting  order  proper  for  giving  effect  to 
the  sale,  and  give  directions  for  the  retention  and  investment  of 
the  money  in  court. 

After  notice  served  on  the  persons  interested  in  or  entitled  to 
the  money  or  fund  in  court,  the  court  may  direct  payment  or  transfer 
thereof  to  the  persons  entitled  to  receive  or  give  a  discharge  for  the 
same,  and  generally  may  give  directions  respecting  the  application 
or  distribution  of  the  capital  or  the  income  thereof. 

(a)  Thompson  v.  Hudson,  L.  R.  0  Ch.  320. 
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Paragraphs       By  s.  69  (2)  payment  of  money  into  court  exonerates  therefrom 
lolo     1516  ^]jg  person  who  makes  the  payment. 

Consideration      1516.  It  will  be  perceived  that  the  power  given  to  the  court  is 

of  the  section,  discretionary.     Consequently  the  court  will  not  at  the  request  of 

a  purchaser  order  a  vendor  to  redeem  an  incumbrance  under  the 

provisions  of  this  Act  where  the  result  would  be  to  inflict  hardships 

on  him  or  to  impose  terms  which  he  never  contemplated  (b). 

On  the  other  hand,  where  there  is  a  dispute  as  to  the  validity  of 
an  alleged  incumbrance  the  court  will  put  the  section  into  operation 
so  as  to  free  the  land,  leaving  the  alleged  incumbrancer  and  the 
vendor  to  settle  their  dispute  in  relation  to  the  money  (c) ;  and  on 
the  hearing  of  an  application  under  the  section  the  court  can  and 
will  decide  questions  of  construction  of  the  instrument  creating 
the  incumbrance  (d). 

Where  the  incumbrance  consists  of  an  annual  sum  it  is  only  the 
dividends  of  the  securities  paid  into  court  which  are  substituted  for 
the  charge,  and  consequently  it  is  apprehended  that  any  surplus 
•dividends  would  be  payable  to  the  vendor.  Whether  the  same 
principle  would  apply  where  the  incumbrance  is  a  capital  sum 
charged  on  a  terminable  interest  such  as  a  life  estate  is  not  so  clear  ; 
but  it  is  apprehended  that  although  the  incumbrancer  would  not 
be  entitled  to  a  charge  on  the  corpus  of  the  substituted  fund  he 
would  be  entitled  to  have  any  surplus  dividends  remaining  after 
payment  of  his  interest  accumulated. 

It  is  conceived  that  the  words  "  a  capital  sum  charged  on  a 
determinable  interest "  cannot  apply  to  a  mortgage  of  leaseholds, 
but  only  to  mortgages  of  life  estates  and  the  like. 

The  section  is  equally  applicable  to  sales  by  the  Court  as  to  sales 
out  of  court  (e). 

It  appears  to  be  doubtful  whether  the  words  of  the  section  are 
sufficiently  wide  to  embrace  either  a  capital  sum  charged  on  a 
reversionary  interest  or  an  annual  sum  charged  on  a  determinable 
interest. 

(6)  Dickinv.  Dickin,  30  W.  R.  887  ;  Re  Great  Northern  Rail.  Co.  and  Sanderson, 
25  Ch.  D.  788. 

(c)  Milford  Haven  Rail,  and  Estate  Co.  v.  Moicutt,  28  Ch.  D.  402. 

{d)  Re  Freme's  Contract,  [1895]  2  Ch.  778. 

(e)  Re  Great  Northern  Rail.  Co.  and  Sanderson,  25  Ch.  D.  788 
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EEDEMPTION 

By  s.  7  of  the  Act  respecting  Interest  (a)  the  mortgagor  is 
entitled  at  any  time  after  the  expiration  of  five  years  from  the 
date  of  the  mortgage  to  pay  the  amount  then  due  upon  the 
condition  of  paying  three  montlis'  interest  in  addition.  Under 
s.  7,  where  a  mortgage  is  given  to  secure  the  balance  of  purchase 
money,  the  principal  being  payable  in  instalments  extending 
beyond  five  years,  the  mortgagor  is,  at  any  time  after  such 
last-named  period,  entitled  to  a  discharge  upon  payment  of  the 
principal  and  interest,  together  with  three  months'  additional 
interest  (5).  As  a  general  rvde  a  mortgagor  must,  after  tlie 
default  in  payment  by  the  day  fixed,  give  to  the  mortgagee 
six  months'  notice  of  his  intention  to  pay  off  the  mortgage,  or 
pay  six  months'  interest  in  lieu  of  notice  (c).  Where  the 
mortgage  deed  reserves  an  option  to  the  mortgagor  to  pay  off" 
the  mortgage  moneys  or  any  part  thereof  at  any  time  before 
the  expiration  of  the  mortgage,  and  the  parties  after  the 
maturity  of  the  mortgage  continue  to  deal  upon  its  terms  as 
far  as  applicable,  the  option  may  still  be  exercised  by  the 
mortgagor  after  the  maturity  of  the  mortgage,  and  the  mort- 
gagee is  not  entitled  to  six  months'  notice  (d).  If,  however,  a 
mortgagee  demands  payment  or  takes  any  steps  to  enforce  his 
security,  he  will  not  be  entitled  to  notice  or  interest  in  lieu  of 
notice  (e).     In  an  action  for  foreclosure  upon  a  mortgage,  which 

(a)  R.  S.  C.  (1906),  c.  120. 

(h)  In  re  Parker,  I'arker  v.  Farhr  (1894),  24  O.  R.  373;  30  C.  L.  J.  140. 

(c)  Archbolil  v.  Building  and  Loan  Association  (1888),  15  O.  R.  247. 

id)  Ibid.  (1880),  16  Ont.  App.  1. 

(e)  lie  Houdoii,  Houston  v.  Houston  (1882),  2  0.  R.  84. 

F. 
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contains  a  clause  by  which  the  principal  falls  due  upon  default 
made  in  payment  of  any  instalment  of  interest,  the  mortgagee 
claims  the  benefit  of  the  clause  and  calls  in  the  whole  mortgase 
debt,  he  is  bound  by  his  election,  and  must  accept  principal, 
interest,  and  costs  whenever  tendered,  even  though  he  does  not 
seek  a  personal  order  for  immediate  payment  (/).  If  a  demand 
is  made  by  the  mortgagee,  or  a  notice  is  given  requiring  pay- 
ment of  the  mortgage  moneys,  or  any  part  thereof,  the  mort- 
gagee must  accept  payment  made  according  to  the  terms  of 
the  notice  or  demand  (^r).  In  Ontario  the  mortgagor  in  all 
mortgages  made  after  the  1st  day  of  July,  1888,  is  entitled, 
in  the  absence  of  express  stipulation  to  the  contrary,  to  pay 
off  the  mortgage  any  time  after  it  becomes  due  without 
notice,  and  without  paying  interest  in  lieu  of  notice.  This 
is  provided  by  s.  17  of  the  Act  respecting  Mortgages  of  Eeal 
Estate  (Ii). 

If  default  is  made  on  the  final  day  the  mortgagee  may 
refuse  to  accept  redemption  money,  but  the  Court  may  as  an 
indulgence  allow  redemption  on  terms {i). 


(ii)  Jurisdiction. 

The  Court  will  not  grant  relief  by  a  decree  in  personam  as 
to  lands  without  the  jurisdiction  of  the  Court.  Thus  the  Court 
refused  a  decree  for  redemption  of  a  mortgage  on  lands  in 
Manitoba  at  the  suit  of  a  judgment  creditor  of  the  mortgagor, 
whose  judgment  was  by  the  Manitoba  statute  a  charge  upon  the 
lands,  the  judgment  creditor  and  the  mortgagee  both  having 
domicile  in  Ontario.  For  the  plaintiff's  claim  was  under  a 
statutory  charge  which  did  not  create  any  equity  enforceable 
in  personam  (j).     County  Courts  have  jurisdiction  to  entertain 

(/)  Cruso  V.  Bond  (1882),  1  Ont.  384. 

(gr)  K.  S.  O.  (1897),  c.  121,  s.  32. 

(h)  R.  S.  O.  (1897),  c.  121 ;  and  see  E.  S.  Man  (1902),  c.  115,  s.  7. 

(0  Scott  V.  Bucic  (1904),  3  O.  W.  E.  629. 

(i)  Hender>ion  v.  Bank  of  Hamilton  (^ISiiS),  20  Ont.  App.  646;  23  S.  C.  E. 
716  (reversing  judgment  of  Divisional  Court);  23  O.  R.  327;  see  Burns  v. 
David><on  (1892),  21  0.  E.  547 ;  I'lirdom  v.  Pavey  (1896),  26  H.  C.  E.  412  ;  Gunn  v. 
Harper  (1899),  30  0.  E.  650 ;    Williams  v.  Box  (1909),  11  W.  L.  E.  111. 
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actions  for  the  redemption  of  any  le^^al  or  equitable  mort^^a<.e 
where  the  sum  actually  remaining  does  not  exceed  $200^0 
An   equity   of    redemption   exists   as   a  right,  and   a   pei-son 
interested  in  the  equity  of  redemption  has  an  absolute  ri^d.t  to 
redeem  the  mortgage  (l).     Where  several  persons  are  inte'^rested 
as  tenants  in  common  in  the  equity  of  redemption,  any  one  of 
them  IS  entitled  to  redeem  the  whole  mortgaged  property,  and 
not  merely  a  proportionate  part.      Thus  where  some  of  several 
tenants  m  common  are  barred  by  the  Statute  of  Limitations 
and  others  are  not  barred,  the  latter  are  entitled  to  redeem  the 
whole  estate  (m).     A  tenant  to  whom  a  lease  is  made  by  the 
mortgagor  after  the  execution  of  the  mortgage  is  a  purchaser 
pro  tanto  of  the  equity  of  redemption  and  is  entitled  to  redeem 
the  mortgage  {n).     The  right  of  a  tenant  for  years  to  redeem  is 
absolute,  and  the  Court  has  no  discretion  to  grant  or  refuse 
redemption  (0).     A   tenant   for  years   under   a   demise   made 
subsequently  to  a  mortgage  sought  to  redeem  the  lands  in  the 
hands  of  mortgagee,  who  had  obtained  an  order  for  foreclosure 
m  a  suit  to  which  the  tenant  was  not  a  party.     Held,  that  the 
tenant  had  a  right  to  redeem  in  the  event  of  the  mortgagee's 
refusing  to  accept  him  as  tenant  {p).     A  subsequent  mortcracree 
has  no  right  to  redeem  a  prior   mortgagee  unless  both   the 
subsequent  mortgage  and  the  prior  mortgage  are  overdue  (?) 

A  subsequent  incumbrancer  may,  in  the  same  action 
redeem  prior  mortgages  and  foreclose  subsequent  incum- 
brancers and  the  mortgagor  (r).  The  general  rule  is  that  a 
subsequent  incumbrancer  may  make  a  prior  mortgagee  a  party 
to  his  action  only  for  the  purpose  of  redeeming  him ;  but  where 
the  prior  mortgagee  is  created  by  a  deed  absolute  in  form,  the 

(h)  E.  S.  O.  (1897),  c.  55,  s.  22(12),  and  post,  p.  966c. 

(0  Martin  v.  Miles  (1883),  5  Ont.  404. 

(m)  Faulds  v.  Harper  (188(;),  11  S.  C.  IJ.  639. 

r-  ^."l^T"^"  Permanent  Loan  and  Saviwjs  Society  v.  Macdonnell  (1875)  2" 
&r.  401  ;  Martin  v.  Miles  (1883),  5  Ont.  404.  " 

(0)  Martin  v.  Miles  (1883),  5  Ont.  404. 

ip)  Ibid. 

i«  r^  o'.T'Z^-  ^""'^^  "-^  "^^""'"'"^  ^^^^^)'  ^^  ^''-  ^>  I  ••  ^""^  V.  Long  (1869). 
16  Gr.  239.  (Iho  owner  of  the  equity  of  redemption  must  be  made  a  part v  t.. 
such  an  action,  ib.) 

(r)  Rogers  v.  Letois  (1866),  12  Gr.  257;  McLaren  v.  Fraser  (1868),  15  Gr. 
239. 
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subsequent  incumbrancer  may  bring  the  prior  mortgagee  before 
the  Court  for  the  purpose  of  showing  that  his  interest  is 
redeemable,  without  offering  to  redeem  him  (s).  And  a  sub- 
sequent incumbrancer  in  an  action  brought  by  him  to  redeem 
may  impeach  transactions  by  a  prior  mortgagee  in  reference 
to  the  mortgage  property  (^).  A  subsequent  incumbrancer 
Ijringing  action  against  a  prior  mortgagee  is  not  entitled  to 
a  sale  (u). 

Tender. 

A  proper  tender  stops  the  running  of  interest,  but  the 
person  liable  to  pay  must  keep  the  money  ready  to  pay  over 
on  demand  to  the  mortgagee  {x).  The  debtor  must  have  the 
money  ready  to  pay  at  the  time  when  he  offers  to  do  ^o{y). 
The  demanding  of  a  receipt  will  not  invalidate  a  tender  other- 
■wise  good  {z).  A  tender  of  the  amount  claimed  under  protest 
and  reserving  the  right  of  the  mortgagor  to  dispute  the  amount 
due  is  valid  {a).  A  tender  made  in  American  currency  is  not 
valid  (&).  Dominion  notes  issued  by  the  authority  of  the 
Governor-in-Council  are  legal  tender  (c).  Silver  coins  are  legal 
tender  to  the  amount  of  ten  dollars,  and  copper  or  bronze 
coins  to  the  amount  of  twenty-five  cents,  in  any  one  pay- 
ment {d).  No  silver,  copper,  or  bronze  coins  are  legal  tender 
in  Canada,  except  those  lawfully  coined  for  circulation  in 
Canada  or  in  some  province  thereof (e).  As  to  conditional 
tender  see  Hammond  v.  Strong,  post,  p.  774^. 

(s)  Moore  v.  flofcsow  (1868),  14  Gr.  703;  see  Rogers  v.  Lems  (1866),  12  Gr. 
257. 

(0  M'Laien  v.  Fraser  (18G8),  15  Gr.  239. 

(m)  M-Dougall  V.  Camj)bell  (1881),  6  S.  C.  R.  502.  As  to  extension  of  time 
for  redemption  by  second  mortf,'agee  see  Cameron  v.  Ilutledge  (1005),  2  W.  L.  R. 
473. 

(x)  Knapp  V.  Bower  (1871),  17  Gr.  695. 

(2/)  La1:<i  v.  Biggar  (1860),  11  U.  C.  C.  P.  170;  Thomson  v.  flamMo?i  (1835), 
5  U.  C.  O.  S.  Ill ;  Milhurn  v.  Milhurn  (1847),  4  U.  C.  R.  179  ;  lleynolcU  v.  Allan 
(1852),  10  U.  C.  R.  350;  Long  v.  Long  (1870),  17  Gr.  251. 

(z)  Lockridge  v.  Lacey  (1870),  30  U.  C.  R.  494. 

(«)  Peers  v.  Allen  (1872),  1!)  Gr.  98. 

(6)  Niagara  Falls  International  Bridge  Co.  v.  Great  Western  Raihoay  Co. 
(1863),  22  U.  C.  R.  592. 

(c)  R.  S.  C.  (190G),  c.  27,  s.  3. 

(d)  R.  S.  C.  (190G),  c.  25,  s.  10. 

(e)  R.  8.  C.  (IMOG),  c.  25.  s.  11. 


PROOF   OF  PAYMENT  771'' 

Tender  and  Payment  must  he  irroved. 

Payment  uf  a  debt  must  be  proved  by  the  debtor  beyond 
reasonable  doubt,  and  where  a  mortgagor  sought  redemption 
alleging  that  he  had  paid  $400,  which  was  in  dispute,  he  was 
held  not  to  have  satisfied  the  onus  of  proving  the  payment  (/). 

A  decree  dismissing  a  bill  on  default  of  payment  of  the 
amount  found  due  in  a  suit  for  redemption  of  a  mortgage  is 
equivalent  to  a  decree  of  absolute  or  unconditional  foreclosure, 
and  the  Court  of  Equity  has  jurisdiction  under  it  to  order  a 
writ  of  possession  to  be  issued  under  C.  S.  N.  B.  (11)03),  c.  112, 

s.  141  {ci). 

Payment  to  one  of  two  or  more  mortgagees,  or  to  one  of 
two  or  more  executors  of  a  mortgagee  is  good(//).  Where  a 
person  has  authority  to  receive  interest  on  a  mortgage,  that 
alone  does  not  imply  authority  to  receive  the  principal  (i).  An 
agent  who  is  authorized  to  collect  rent,  is  not  therel)y  authorized 
to  receive  payments  on  a  mortgage  given  for  the  unpaid  pur- 
chase money  (y).  The  onus  of  showing  that  a  solicitor  who  is 
in  possession  of  a  mortgage  and  collects  the  interest  has  authority 
also  to  collect  the  principal  is  upon  the  mortgagor,  and  unless 
this  onus  is  clearly  discharged  the  mortgagor  and  not  the 
mortgagee  must  bear  the  loss  arising  from  the  solicitor's  mis- 
appropriation of  the  funds  (/j).  The  custody  of  a  mortgage 
aives  no  right  to  the  custodian,  whether  he  be  the  solicitor  of 
the  mortgagee  or  not,  to  receive  any  part  of  the  principal  or 
interest  secured.  A  mortgage  not  only  secures  money,  but 
affects  the  land ;  and  for  its  effectual  discharge  not  only  pay- 
ment  but  reconveyance  is  essential,  and  for  this  reason  the 
law  does  not  infer  a  right  to  receive  the  money  from  the  mere 

(/)   True  V.  Burt,  2  N.  B.  £q.  497. 

(g)  Patchell  v.  Colonial  Investment  and  Loan  Co.  (I'JOG),  :i8  N.  H.  R.  3.50,  J 

E.  L.  R.  182. 

Qi)  Eioart  v.  Dryden  (1867),  13  Gr.  5<). 

(i)  Palmer  v.  Winstanley  (1874),  23  U.  C.  C.  P.  r.86. 

(}•)  Greenwood  v.  Commercial  Bank  of  Canada  (1SG7).  14  Gr.  40. 

(k)In  re  Tracy,  Scnlly  v.  Tracy  (181.4).  21  Ont.  App.  454:  Scully 
V.  Eobertson  (1894).  30  C.  L.  J.  472;  M-Mullen  v.  Polley  (188G).  12  Ont. 
702. 
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possession  of  this  kind  of  security  (^).  Where  a  cheque  was 
given  in  full  of  all  demands  but  accepted  only  on  account,  it 
was  held  that  the  keeping  of  the  cheque  was  not  conclusive  (??t). 
Where  the  day  on  which  the  money  is  due  under  the  terms  of 
the  agreement  falls  on  Sunday,  the  payment  must  be  made  on 
the  Saturday  previous  (n).  If  in  a  redemption  action,  in  which 
infants  are  defendants,  one  of  the  adult  defendants  is  a  lunatic 
or  person  of  unsound  mind  not  so  found  by  inquisition,  the 
motion  for  judgment  must  be  made  to  the  Court  (o).  The  time 
allowed  the  plaintiff  in  a  redemption  action  for  redemption 
will  not  be  enlarged  as  an  indulsrence  to  the  mortsagor  where 
he  is  a  plaintiff  in  a  redemption  action.  Where  the  decree 
in  a  redemption  suit  directed  that  the  plaintiff  might  have 
an  account  if  he  desired  it,  but  the  plaintiff  took  no  steps  to 
issue  the  decree  for  over  twelve  years,  it  was  held  that  the 
plaintiff  had  disentitled  himself  by  his  laches  to  take  further 
proceedings  (^:)).  A  final  decree  dismissing  an  action  for  the 
redemption  of  a  legal  mortgage  operates  as  a  decree  for  fore- 
closure (*/).  Where  in  a  redemption  action  the  plaintiff  is 
foreclosed,  the  mortgagee  is  not  under  obligation  to  take  in 
that  action  the  proceedings  provided  by  the  Eule,  and  if  he 
does  not  take  such  proceedings  he  will  not  be  deprived  of  the 
costs  of  a  subsequent  action  brought  by  him  for  foreclosure  (r). 
The  proviso  for  redemption  in  a  mortgage  to  secure  an 
advance  of  £3500  was  the  imyment  of  £G000  and  the  transfer 
of  £5000  in  shares.  The  money  advanced  was  applied  in 
purchasing  the  land  mortgaged,  and  it  was  highly  speculative. 
Held,  that  the  proviso  for  redemption  should  not  be  relieved 
against  (.s). 

(/)  Oine7i  V.  The  Roman  Catholic  Episcopal  Corporation  of  the  Diocese  of 
Einndon  (1884),  7  Ont.  UG. 

(m)  Magon  v.  Johnston  (1893),  20  Ont.  App.  412. 

(n)   Wittier  v.  MLennan  (18.55),  13  U.  C.  R.  G38. 

(o)   Warnoch  v.  Prieur  (1887),  12  P.  R.  264. 

(p)  Eaton  V.  norland  (1893),  15  P.  E.  138:  see  re  Leslie  (1893),  23  Ont.  143. 

iq)  Chomley  v.  Countess  Doivager  of  Oxford  (1741),  2  Atk.  267;  Bishop  of 
WincheHter  v.  Payne  (1805),  11  Ves.  194  ;  Inman  v.  Wearing  (1850),  3  Dc  G.  &  S. 
729  ;  Cormoall  v.  Henroid  (1866),  12  Gr.  338. 

(r)  M'Kinnon  v.  Anderson  (1871),  18  Gr.  684  and  post,  p.  966d. 

(«)  Buchanan  v.  Harvie  (1904),  3  N.  B.  Eq.  61. 
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i'laiutiff  iu  1891  gave  defendant  a  (jiiit  claim  ileed  (jf  Llic 
land  in  question  as  security  for  a  debt.     Defendant  afterwards 
paid  the  money  required  to  procure  title  to  tlie  lam  I  frtjni  the 
Canadian  N.  R.  Co.,  but  up  to  about  May,  1903,  he  recognized 
the  right  of  the  plaintiff  to  redeem  the  land  on  payment  of 
what  was  then  against  it,  viz.  about  $900.     Shortly  afterwards 
the  defendant  drove  out  to  the  plaintiffs  farm  and  told  him 
that  if  he  wanted  the  farm  he  would  now  have  to  pay  [1^2000 
for  it.     In  the  following  November  the  plaintiff  went  to  the 
defendant's    office   and    received   from    him    a   letter    written 
by  the  defendant,   addressed    to  the  plaintiffs    wife,  offering 
to    sell  the  farm   to  her   upon  certain  conditions    for   $2000, 
and  the  defendant  at  the  same  time  induced  the  plaintiff  to 
sign  a  letter  agreeing  to  leave  the  place  and  all  his  improve- 
ments  if  the   option  was  not  exercised  before    the    1st    day 
of  November,   1904.     When  this   last  letter   was  signed,  the 
plaintiff  was  told  by  the  defendant  that  he  must    sign  it  or 
leave  the  place.     The  plaintiff  was  then,  to  the  knowledge  of 
the  defendant,  in  distressed  circumstances  financially.     Held, 
that  the  transaction  was,  on  its  face,  most  unfair  and  extor- 
tionate and,  having  been  obtained  by  duress,  the  acknowledg- 
ment could  not  be  allowed  to  stand  in  the  way  of  the  plaintiffs 
right  to  redeem,  while  up  to  that  time  had  clearly  not    been 
extinguished  {t). 

(0  Winthrop  v.  llohuts  (1907),  17  Man.  L.  R.  220;  and  see  further  na  to 
parties  to  action  of  redemption  cases  on  p.  774i;  M'Koizi'-  v.  M'Leo<l.  as  to 
conditional  tender,  post,  p.  932art  ;  and  De  Beck  v.  Canada  Pernvinent  L.  A  S.  C<>., 
post,  p.  932fe,  as  to  redemption  before  order  absolute  ;  and  Lockhart  v.  Yorkshire 
Guarantee  and  Securities  Corporation,  as  to  defective  notice  of  sale  and  claim  of 
right  of  redemption  on  account  thereof,  ante,  p.  -.02/-.  For  a  case  referrinir 
tender  before  action  and  refusal  to  accept,  see  Hamnwnd  v.  Strong  (1908;,  8 
W.  L.  R.  362. 

The  following  cases  may  also  be  consulted : — 

Federal  Life  Asmrance  Company  v.  Siddall  (1910),  lii  <  >•  W.  H.  149. 

Saltman  v.  McColl,  12  W.  L.  R.  UC. 

Beaueage  v.  Urpine  and  Paul,  11  Queljec  V.  U.  7(;. 
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PUECHASERS  OF   EQUITY   ENTITLED   TO   REDEEM 

Where  the  equity  of  redemption  was  valueless,  and  an  assign- 
ment thereof  was  made  merely  for  the  purpose  of  enabling  the 
assignee  to  impeach  for  the  benefit  of  the  assignor  a  prior  mort- 
gage on  the  ground  of  fraud,  the  assignment  was  held  to  savour 
of  champerty,  and  no  relief  was  granted  to  the  assignee  (a).    The 
purchaser  of  the  equity  of  redemption  is,  in  general,  entitled  to 
the   benefit  of  covenants   made   by   the  mortgagee  with   the 
mortgagor.     Thus  where  a  mortgage  contained  a  covenant  to 
release  any  land  sold  during  the  continuation  of  the  mortgage 
upon  the  payment  of  £200  per  acre,  and  an  assignee  of  the 
mortgagor  made  a  general  payment   upon  the  mortgage,   and 
afterwards,  upon  selling  a  portion  demanded  a  release  from  an 
assignee  of  the  mortgagee,  it  was  held  that  the  benefit  of  this 
covenant  would  pass  to  an  assignee  of  the  equity  of  redemption, 
but  that  the  mortgagee  must  receive  the  stipulated  sum  per  acre 
upon  the  sale  of  the  portion  to  be  released,  a  general  payment 
on  the  mortgage  not  being  sufficient  (h).     A  mortgage  on  five 
stores  expressed  to  be  for  $10,500  contained  a  provision  that 
the  mortgagees  would  release  the  easterly  store  on  payment 
of  $2,500,  and  any  one  or  more  of  the   others  on  payment 
of  $2000   each,  at   any  time  on  receiving  a  bonus  of  three 
months'  interest  on  the  sum  so  paid,  and  it  was  held  that  the 
benefit  of  this  clause  passed  to  the  assignee  of  the  equity  of 
redemption,  and  that  he  was  entitled  to  enforce  it  (c).     After 
a  sale  of  mortgaged  premises  in  an  action  for  sale,  the  mort- 
gagor made  an  assignment  for  the  benefit  of  creditors  before 
certain  prior  execution  creditors  had  established  their  claims  in 

(a)  Muchall  v.  Banks  (1862),  10  Gr.  25 ;  Little  v.  Hawkins  (1872),  19  Gr. 
267  ;  Wigle  v.  Setterington  (1872),  19  Gr.  512 ;  Belle  v.  Walker  (1873),  20  Gr. 
558. 

(6)  Webher  v.  Onsel  (1864),  10  Gr.  440. 

(c)  Clarke  v.  Freehold  Loan  and  Savings  Co.  (1888),  16  Ont.  598. 
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the  Master's  office  to  the  surplus,  the  assignee  for  creditors  was 
held  to  be  entitled  to  such  balance  freed  from  any  liability  to 
satisfy  the  executions  out  of  it(r/). 


Mortgagor's  llight  to  Indemnity. 

The  purchaser  of  land,  subject  to  a  mortgage,  does  not  ijiso 
facto  become  personally  liable  to  the  mortgagee  for  the  amount 
of  the  mortgage,  nor  does  he  become  liable  to  the  mortgagee  by 
entering  into  a  covenant  with  his  vendor  to  pay  the  mortgage. 
In  other  words,  the  burden  of  a  covenant  to  pay  the  mortgage 
money  does  not  run  with  the  mortgaged  land  (e).  And  even 
although  the  purchaser  of  the  equity  of  redemption  covenants 
with  the  mortgagor  to  pay  the  mortgage  money,  as  the  expressed 
consideration  for  the  conveyance,  there  is  no  privity  of  contract 
or  implied  obligation  created  thereby  which  will  enable  the 
mortgagee  to  sue  the  purchaser  for  the  amount  (/).  And  where 
a  mortgagor  has  become  insolvent  and  his  assignees  have  sold 
the  equity  of  redemption  the  purchaser  is  not  bound  to  make 
good  any  deficiency  there  may  be  on  a  sale  to  realize  tlie 
security  {g) ;  the  rule  is  clear  that  where  a  person  purchases  an 
equity  of  redemption  he  is  bound  as  between  himself  and  his 
assignor  in  the  absence  of  stipulation  to  the  contrary  to  in- 
demnify his  vendor  against  the  mortgage  on  the  lands  (A). 
When,  however,  a  mortgagor  conveys  his  equity  of  redemption 
in  the  mortgaged  property  without  any  stipulation  as  to  pay- 
ment of  the  incumbrance,  the  right  to  indemnification  against 
it  does  not  arise  from  anything  contained  in  the  mortgage  or 
conveyance  but  from  the  facts,  and  this  may  be  rebutted  by 
parol  evidence  or  otherwise.     The  right,  where  it  exists,  arises 


(d)  Carter  v.  Stone  (1890),  20  Ont.  340. 

(e)  Canada  Landed  and  National  Investment  Co.  v.  Shaver  (1895),  22  Ont. 
App.  377. 

(/)  Frontenace  Loan  and  Investment  Society  v.  Hysop  (1892),  21  Ont.  r)77  : 
Glenn  v.  Scott,  etal  (1898),  2  Terr.  R.  339. 

{(f)  Nicholls  V.  Watson  (1876),  23  Gr.  606. 

(h)  Thompson  v.  Wilkes  (1856),  5  Gr.  591 ;  Canavan  v.  Meeh  (1883).  2  Ont 
636;  Boyd  v.  Johnston  (1890).  19  Ont.  598;  Bridgman  v.  Daw  (1891),  40  W.  U. 
253. 


774/  CANADIAN  NOTES 

from  implied  contract  (i).  Where  land  is  sold  subject  to  an 
outstanding  mortgage  there  arises  a  presumption  or  supposed 
intention  in  equity  on  the  part  of  the  purchaser  to  indemnify 
the  vendor  against  the  mortgage  (that  is,  if  under  the  actual 
circumstances  the  parties  are  to  be  considered  as  having  really 
occupied  the  relation  of  vendor  and  purchaser)  yet  this  pre- 
sumption may  be  rebutted  by  parol  evidence,  and  it  may  be 
shown  to  the  contrary  to  the  real  intention  of  the  parties  to  be 
the  transaction  in  question  (k).  This  equitable  doctrine  of  the 
right  to  indemnify  applies  only  as  against  a  purchaser  in  fact, 
and  therefore,  where,  at  the  request  of  the  actual  purchaser, 
the  land  in  question  was  conveyed  to  his  nominee  by  deed 
absolute  in  form,  but  for  the  purpose  of  security  only,  the 
nominee  was  held  not  liable  to  indemnify  the  vendor  (^). 
When  a  mortgagor  who  has  covenanted  for  payment  of  the 
mortgage  debt,  sells  his  equity  of  redemption  subject  to  such 
a  mortgage,  and  relation  of  suretyship  arises  between  him  and 
the  purchaser  as  to  the  payment  of  the  mortgage  debt,  and  if 
the  debt  is  allowed  to  run  into  default  the  mortgagor  will  be 
entitled  to  call  upon  his  assignee  to  pay  it(m).  Where  the 
purchaser  of  the  equity  of  redemption  covenants  to  indemnify 
the  mortgagor  the  latter  may  maintain  an  action  against  the 
purchaser  before  he  has  been  compelled  to  pay  anything  (%). 
If  a  mortgagor  who  has  conveyed  his  equity  of  redemption 
subject  to  the  mortgage  is  called  on  for  payment  by  the  mort- 
gagee under  the  covenant  for  payment,  the  mortgagor  is  entitled 
as  agaiust  the  purchaser  of  the  equity  of  redemption  to  a  lien 
on  the  lands  for  the  amount  wliich  he  is  compelled  to  pay  (o). 
A  claim  against  a  purchaser  of  any  equity  of  redemption  to  be 
indemnified  against  the  mortgage  debt  may  be  assigned  by  the 
mortgagor  to  the  mortgagee,  and  is  enforceable  by  the  latter  (p). 

(t)  Beatty  v.  Fitzsimmons  (1893),  23  Ont.  245 ;  British  Canadian  Loan  Co,  v. 
Tear  (1893),  23  Ont.  G64. 

(70  Corley  v.  Gray  (1887),  15  Ont.  1. 

(/)   Walker  v.  Dick>>on  (1892),  20  Ont.  App.  9G. 

(m)  Campbell  v.  Robinson  (1880),  27  Gr.  G31. 

(n)  Cullin  V.  Rinn  (1887),  5  Man.  R.  8  ;  Higgins  v.  Trusts  Corporation  of 
Ontario  (1899),  30  Ont.  684  ;  Newburn  v.  Maclcelcan  (1892),  19  Ont.  App.  729. 

(o)  Hamilton  Brovident  Loan  and  Investment  Co.  v.  Smith  (1888),  17  Out.  1. 

(2))  British  Canadian  Loan  Co.  v.  Tear  (1893),  23  Ont.  664. 
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Where  a  mortgagor  sells  his  equity  of  redemption  in  mortgaged 
lands  and  takes  a  covenant  for  payment  of  the  mortgage"  debt 
from  his  grantee,  who  in  turn  sells  and  takes  a  like  covenant 
for  payment,  which  covenant  he  assigns  to  the  mortgagor,  the 
latter  may  maintain  an  action  thereon  against  tlie  last  pur- 
c]iaser(^).     But  a  covenant  by  a   purchaser  with  his  vendor 
that  he  will  pay  the  mortgage  moneys  and  interest  secured  by 
a  mortgage  upon  the  land  purchased,  and  will  indemnify  and 
save   harmless  the   vendor   from   all  loss,   costs,  charges   and 
damages   sustained   by   him    by   reason    of  any  default,  is   a 
covenant  of  indemnity  merely ;  and  if  before  default  the  pur- 
chaser obtains  a  release  from  the  only  person  who  could  in  any 
way   damnify   the    vendor  he   has  satisfied   his    liability  (r). 
Where  a  person  after  parting  with  his  equity  of  redemption 
paid  the  mortgage  debts  under  threats  of  legal  proceedings  by 
his  vendor,  although  he  was  not  legally  liable,  he  was  held  jiot 
entitled  to  recover  the  amount  from  the  person  to  whom  he 
had   sold  the   equity  of  redemption  (s).      Where   a   mortgage 
provides  for  future  advances  the  interest  of  the  purchaser  of 
the  equity  of  redemption   cannot  be  charged   with  advances 
made  after  he  purchased,  if  the  mortgagee  has  notice  of  his 
interest ;  but  it  is  otherwise  if  the  mortgagee  has  no  notice  (t). 
The  purchaser  of  an  equity  of  redemption  suljject  to  a  charge 
which    is    his   own    proper  debt,  or  which  he  is    under  con- 
tract,  express    or    implied,    to    discharge,    cannot   keep    sucli 
charge   alive    against    a   mesne    encumbrance,    which    by   the 
terms   of  contract  of    purchase,  express  or   implied,   the   pur- 
chaser  was    bound    to    discharge  (;^).     In   TJiomjmn  v.    War- 
wick (x)   mortgagors    of    land    sold  it    subject    to    the    mort- 
gage, the  purchaser  giving  them  a  second  mortgage  to  secure 
part  of  the   purchase   money.     The   purcliaser  then    sold    the 

(q)  Smidl  V.  Thompson  (1S97),  liS  S.  C.  11.  219. 

(r)  Smith  v.  Pe«i-.s  (1897),  24  Out.  App.  42;  and  eeo  Sutht'riand  v.  llcMcr 
(1894),  21  Out.  App.  228;  Credit  Fonder  Franco  Canadian  v.  Laicri.  (I89G), 
27  Out.  498;  Thompson  v.  WarwirJ:  (1894),  21  Out.  App.  iVAl. 

(s)  Patterson  v.  Tinner  (1892),  22  Out.  3(J4. 

(0  BlacJdey  v.  Kennedy  (No.  2)  (1891),  18  Out.  App.  135  ;  29  C.  L.  J.  108. 

{u)  Blahe  v.  Beatty  (1855),  5  Ur.  359  ;  Thompson  v.  Warwick  (1894;,  21  Ont. 
App.  «37  ;  MuttUhury  v.  Taylor  (1892),  22  Out.  312. 

(x)  (1894).  21  Out.  App.  f;37. 
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land  subject  to  both  mortgages,  which  his  sub-purchaser 
covenanted  to  pay  off.  Subsequently  the  first  mortgagors, 
under  a  threat  of  action,  paid  the  claim  of  the  first  mortgagees, 
and  took  an  assignment  of  the  first  mortgage  to  one  of  them- 
selves. It  was  held  that  the  sub-purchaser,  upon  being  called 
on  by  the  first  mortgagors  and  first  purchaser  for  indemnity 
against  the  first  mortgage,  was  bound  to  pay  it,  and  was  not 
entitled  to  an  assignment  thereof  without  also  paying  the 
second  mortgage  (y).  Where  several  properties  are  mortgaged 
to  secure  the  same  debt,  and  the  mortgagor  afterwards  sells 
to  different  purchasers,  giving  to  each  purchaser  a  covenant 
agamst  incumbrances,  then  as  between  the  purchasers  the 
properties  are  liable  for  the  mortgage  debt  in  succession, 
beginning  with  the  property  last  sold  (s).  In  Clark  v.  Bogart  (a) 
several  parcels  of  land  were  embraced  in  one  mortgage. 
Subsequently  the  mortgagor  further  mortgaged  some  of  them 
to  the  plaintiffs  with  the  usual  mortgagor's  covenants.  He 
afterwards  conveyed  another  parcel  to  S.,  who  when  he  took 
his  conveyance  was  not  aware  of  the  plaintiffs  mortgage.  The 
mortgage  was  registered  against  the  parcels  embraced  in  it, 
though  not  against  the  other  parcels.  It  was  held  that  the 
plaintiffs  had  a  right  to  require  as  between  themselves  and  S., 
that  the  parcel  conveyed  to  the  latter  should  be  resorted  to  for 
satisfaction  of  the  prior  mortgage  before  recourse  should  be 
had  to  the  parcels  embraced  in  the  plaintiff's  mortgage.  And 
it  was  also  held  that  the  registration  of  the  prior  mortgage 
against  the  parcel  bought  by  S.  was  effected  with  notice  of  the 
plaintiff's  mortgage  and  the  right  it  conferred  (6).  Where  a 
mortgagee  releases  part  of  the  mortgaged  lands  after  he  has 
received  notice  that  the  other  part  has  been  sold,  he  will  not 
be  entitled  to  charge  the  part  sold  with  the  amount  due  on 

(y)  Muttlehunj  v.  Taylor  (1892),  22  Ont.  312 ;  M'Donald  v.  Reynolds  (18G8), 
14  Gr.  091 ;  Gooderham  v.  Traders'  Bank  (1888),  IG  Ont.  438  ;  Buckley  v.  Wilson 
(18G1),  8  Gr.  506. 

(2)  Jones  V.  Bech  (1871),  18  Gr.  071 ;  Benwich  v.  Berryman  (1886),  3  Man.  R. 
387  ;  Barker  v.  Eccles  (1870),  17  Gr.  277 ;  Norris  v.  Meadows  (1882),  7  Ont.  App. 
237  ;  Fraser  v.  NagJe  (1888),  IG  Ont.  241 ;  Buckler  v.  Bowman  (1866),  12  Gr. 
457. 

(a)  (1880),  2  Gr.  4.50. 

(6)  liulherford  v.  Rutherfoid  (1896),  17  P.  R.  228. 
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the  mortgage.     But  mere  possession  of  the  part  sold  bv  the 
purchaser  thereof  is  not  notice  of  his  interest  (c) 

The  law  is  clear  that  a  mortgagor  cannot  defeat  his  own 
mortgage  by  purchasing  a  paramount  title  (d). 

LIMITATION   OF  ACTIONS   FOK  EEDEMPTlox 

So  long  as  the  mortgagor  remains  in  possession  of  the  mort- 
gaged lands  his  right  to  redeem  cannot  be  barred  by  lapse  of 
tnne,  although  if  the  mortgagor  remain  in  possession  .'thout 
payment  or  acknowledgment  of  the  mortgagee's  claim  for  ten 
years  the  latter's  right  to  foreclosure  will    be  barred  (.)      If 
the  mortgagee  obtains  possession  his  right  to  foreclosure  will 
not  be  barred  by  lapse  of  time,  so  long  as  he  remains  in  pos- 
session.    But  if  he  retains  possession  without  acknowledgment 
ior  ten  years,  the  mortgagor's  riglit  to  redeem  will  be  barred 
and  the  mortgagee  will  then  become  the  absolute  owner  ( /•)' 
Ihe  possession  required  by  the  statute  to  bar  the  mortcrac^or's 
right  must  be  the  possession  of  the  same  person,  or  of  s°everal 
persons  claiming  one  from  or  under  the  other,  by  conveyance 
will,  or  descent  (ry).     In  the  case  of  vacant  lands  the  construc- 
tive possession  is  in  the  mortgagee,  and  the  statute  does  not 
run  against  him  so  as  to  extinguish  his  title  (h).     Where  actual 
possession  is  once  obtained  by  a  mortgagee  in  assertion  of  his 
legal  right  of  entry,  it  need  not  be  maintained  continuously  for 
the  statutory  period  (/).      Where  some  of  several  tenants  in 
common  are  barred  by  the  Statute  of  Limitations,  and  others 
of  them  are  not,  the  latter  are  entitled  to  redeem  the  whole 

(c)  Beck  V.  Moffat  (1870),  17  Gr.  COl. 

00  mtchell  V.  Butherford  (1909),  12  W.  L.  R.  55  ;  see  also  John  Abell  Engine 
Works  Company  v.  rorter  (190!)),  12  W.  L.  R.  ITo. 

TT   ?^rfu^'  ^-  ^^^'''^'  ""■   ^^^'  '•  ^'   -^"^  ''•    ^I'Oregor  v.    muche   (I8;!7),   5 
U.  C  O.  o.  496. 

T?   i^^f?"  ^'  ^'  ^^^^^^'  ''■  ^^■'"     ^*'*^^'°"  ^''  °^'  ^^^  ^^"^^  Property  Limitation  Act, 
K.  b.  O.  (1897),  c.  13y.    In  liritish  Columbia  the  corresponding  enactment  is 
R.  S.  B.  C.  (1897),  0.  123,  s.  40.     In  New  lirunswick  C.  S.  N.  B  (190;;)      In 
Manitoba  K.  S.  Man.  (1902),  c.  100,  s.  20. 
^^^(r/)  Brigld  v.  Murray  (1882),  1  Ont.  172;  Deuford  v.  Boullnn  (1S78),  25  Gr. 

ill)  Delany  v.   Canadian  Bacific  Baihcay  Co.  (1891),  21  Ont.  11),  and  see 
ante,  p.  412  («). 

(0  Kay  V.  Wilson  (1877),  2  Ont.  App.  133. 
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mortgaged  estate,  and  not  merely  an  aliquot  part  (k).  Where 
there  are  more  mortgagees  than  one,  an  acknowledgment  made 
by  one  is  effectual  only  as  to  the  mortgagee  giving  it,  and  will 
not  bind  all  the  mortoawees.  The  morti^agor  in  such  case  will 
be  entitled  to  redeem  the  interest  of  the  mortgagee  giving  the 
acknowledgment  on  payment  of  his  proportion  of  the  mortgage 
moneys  (l).  Under  s.  15  it  is  expressly  provided  that  the  right 
of  the  person  claiming  the  land  or  rent  shall  after  the  lapse  of 
the  statutory  period  be  extinguished  (m). 

While  certain  lands  were  under  advertisement  of  sale  in 
pursuance  of  a  decree  of  foreclosure  and  sale  the  defendant 
died  intestate.  Held,  that  as  the'  defendant's  father,  who  was 
the  person  entitled  to  the  equity  of  redemption,  could  have 
exercised  the  right  to  redeem  without  being  a  party  to  the  suit, 
the  plaintiff  was  justified  in  proceeding  with  the  sale  as  if  the 
death  had  not  occurred.  Under  a  decree  in  Nova  Scotia,  the 
absolute  right  of  redemption  exists  pending  the  sale  and  the 
final  confirmation  thereof  (71). 

When  after  default  in  payment  of  a  mortgage  of  lands, 
the  mortgagee  has  sold  the  lands  under  the  power  of  sale  in 
the  mortgage,  the  purchasers  must  be  made  parties  to  an  action 
brought  by  the  mortgagor  for  redemption,  unless  the  plaintiff 
is  satisfied  with  judgment  for  redemption,  subject  to  the 
several  agreements  for  sale,  as  the  sale  could  not  be  set  aside 
or  inquired  into  without  having  the  purchasers  before  the 
Court  (0). 

If  the  dealings  between  the  parties  subsequent  to  the  fore- 
closure are  shown  to  be  such  as  would  be  sufficient  in  equity 
to  open  a  foreclosure  and  let  the  mortgagee  in  to  redeem,  the 
mortgagor  may  redeem  notwithstanding  that  the  certificate  of 
title  in  pursuance  of  the  order  of  foreclosure  had  been  issued  (p). 
An   acknowledgment  of  the  right  of  redemption  given  after 

(k)  Faulds  V.  Harxter  (1882),  2  Out.  405;  9  Out.  App.  537;  11  S.  C.  R.  639. 
See  also  Martin  v.  3Iiles  (1883),  5  Out.  404. 

(I)  Section  21  of  the  Real  Property  Limitation  Act,  R.  S.  O.  (1897),  c.  133, 
s.  21. 

(m)  Court  V.  Wahh  (1882),  1  Ont.  167. 

(n)  StuShings  v.  Umlah  (1900),  40  N.  S.  R.  269. 

(o)  Cam'phell  v.  Imperial  Loan  Company  (1905),  15  Mau.  L.  R.  614. 

(p)  Barnes  v.  Baird  (1905),  15  Man.  L.  R.  162. 
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the  lapse  of  the  statutory  period  is  of  no  avail  to  the  mortgager 
seeking  to  redeem  (g). 

Possession  obtained  by  the  mortgagee  after  the  lapse  of  the 
statutory  period  does  not  revive  his  title  (?•).  In  Faulch  v. 
Harper  (s)  the  Court  refused  to  follow  the  English  cases  of 
Kinsman  v.  Bouse  (t),  Forster  v.  Patterson  (n),  and  CamioMl  v. 
Imperial  Loan  Co.  {x).  The  Eeal  Property  Limitation  Act  0/) 
has  no  application  to,  and  places  no  limit  of  time  on  the 
redemption  of  mortgages  of  personalty  other  than  leaseholds. 
Where  the  mortgagee  purchases  the  equity  of  redemption  at  a 
tax  sale  he  may  resist  redemption  (z). 


EIGHTS   OF   DOWEESS   ON   MOETGAGED   LAND 

In  the  North  West  Territories  no  widow  whose  husband  died  on 
or  after  the  1st  day  of  January  (1887)  is  entitled  to  dower  in 
the  land  of  her  deceased  husband ;  but  she  shall  have  the 
same  right  in  such  land  as  if  it  were  personal  property  (a). 
By  E.  S.  0.  (1897),  c.  164,  s.  2,  originally  4  Wm.  IV.  c.  1, 
s.  13.  Dower  in  equitable  estates  was  only  given  when  the 
husband  died  beneficially  entitled  (l)).  A  right  of  dower  in  an 
equity  of  redemption  is  not  under  an  execution  (c).  In 
Manitoba  there  is  a  similar  provision  {d).  Section  3  of  the 
Dower  Act  (e).  If  the  husband  has  possession  at  any  time 
during    coverture   the  wife's    right  to  dower  is  not   affected, 

(g)  Rutherford  v.  Mitchell  (1905),  15  Man.  L.  R.  390. 
(r)  Court  V.  Walsh  (1882),  1  Ont.  167;  9  Out.  App.  294. 
(s)  (1882),  2  Ont.  408. 
(0  (1881),  17  Ch.  D.  104. 
(w)  (1881),  17  Ch.  D.  132. 
(a;)  (1909),  IS  Man.  L.  R.  144. 
iy)  R.  S.  0.  (1897),  c.  133. 
(z)  Miller  V.  MCuaig  (1890),  G  Man.  R.  539. 
(a)  57  &  58  Yict.  D.  (1894),  c.  28,  s.  0. 

Qi)  Moffait  V.  Thorn2)son  (1851),  3  Gr.  Ill;  Anderson  v.  Elgie  (1903),  6 
O.  L.  R.  147. 

(c)  Banhof  Commerce  v.  Bohion  (1902),  4  O.  L.  R.  lOG. 

(d)  R.  S.  Man.  (1902),  c.  48,  a.  19. 

(e)  R.  S.  O.  (1897),  c.  164,  In  Nova  Scotia  this  provision  was  enacted  by  61 
Vict.  (N.S.)  (1898),  c.  23,  s.  7.  In  New  Brunswick  the  corresponding  section 
is  0.  S.  N.  B.  (1897),  c.  93,  s.  2.  In  Briti.sh  Columbia  R.  S.  B.  C.  (1897), 
c.  63,  8.  4. 
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although  he  may  liave  been  dispossessed  during  coverture  and 

his  right  to  recover  possession  may  have  been  barred  by  lapse 

of  time.     In  that  case  the  widow  has  after  the  husband's  death 

the  full  time  allowed  by  statute  within  which  to  enforce  her 

right  (/).     The  right  of  a  widow  to  dower  in  mining  lands  is 

regulated  by  s.  5  of  the  Ontario  Dower  Act.     An  estate  is  not 

subject   to   dower   unless   it   be   an   estate   of  inheritance   in 

possession.      An    estate    in   remainder   or    reversion    in    fee, 

expectant   on  a   life  estate,  is  not   subject   to   dower  if    the 

husband  sell  his  estate  or  die  during  the  currency  of  the  life 

estate,  for  the  seism  is  in  the  life  tenant  {g).     By  statute  a 

widow  may  be  entitled  to  dower  out  of  equitable  estates  of  the 

husband.     Section  2  of  the  Ontario  Dower  Act  {h).     In  British 

Columbia  no  widow  is  entitled  to  dower  out  of  any  land  which 

has  been  absolutely  disposed  of  by  her  husband  in  his  lifetime 

or  by  his  will  {i).     The  British  Columbia  Statute  contains  the 

following  section : — (6)  All  parties,  estates  and  interests,  and 

all  charges  created  by  any  disposition  or  will  of  a  husband,  and 

all  debts,  incumbrances,  contracts,  and  engagements  to  which 

his  land  shall  be  subject  or  liable  shall  be  valid  effectual  as 

against  the  right  of  his  widow  to  dower.     (7)  A  widow  shall 

not  be  entitled  to  dower  out  of  any  land  of  her  husband  when, 

in  the  deed  by  which  such  land  was  conveyed  to  him,  or  by 

any  deed  executed  by  him,  it  shall  be  declared  that  his  widow 

shall  not  be  entitled  to  dower  out  of  such  land.     Under  s.  3 

of  the  Ontario  Dower  Act  the  widow  is  not  entitled  to  dower 

in   equitable   estates    unless    her    husband    dies    beneficially 

entitled  thereto.      In  Smith  v.  Smith  QS)  a  person  equitably 

entitled  to  lands,   who  had  not  paid  his  purchase  money  or 

obtained  a  conveyance,  created  a  mortgage  thereon  containing  a 

power  of  sale  in  default  of  payment.     The  power  of  sale  was 

exercised  after  the  death  of  the  mortgagor.     Afterwards  the 

widow  of  the  mortgagor  claimed  dower,  but  it  was  held  that 

dower  attaches  only  to  such  equitable  estates  as  the  husband 

(/)  M'Bonuld  V.  McMillan  (18Gi),  23  U.  C.  R.  302. 

(r/)  Leitcli  V.  M'Lennan  (1883),  2  Ont.  587. 

(Ii)  R.  y.  O.  (1891).  c.  164, 

(/)  R.  S.  B.  C.  (1897),  c.  63,8.  5. 

(/.•)  (1852),  3  Gr.  451. 
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dies  seised  of;  and  that  the  sale  when  made  had  relation  to 
the  time  of  creating  the  power;  thereby  over-reaching  the  title 
to  dower.    But  see  s.  7  of  the  Ontario  Dower  Act.    The  effect  of 
the  enactment  of  1879  is  that  a  married  woman  is  entitled  to 
dower  out  of  an  equity  of  redemption  in  land  whether  or  not 
her  husband  dies  seised  of  it,  where  such  an  equity  has  arisen 
by  his  having  executed  a  mortgage  of  the  legal  estate  in  wliich 
she  has  joined  to  bar  her  dower  (/).     Under  this  section  it  has 
been  held  that  a  wife  who  joins  in  a  mortgage  to  bar  her  dower 
is   entitled   to  dower  notwithstanding    a    conveyance  by  her 
husband   of  the   equity   of  redemption   without    her   concur- 
rence (m).     In  Bunnell  v.  Gordon  (n)  the  plaintiff  had  joined  in 
a  mortgage  with  her  husband  to  bar  dower,  and  her  husband 
had  afterwards  assigned  his  equity  of  redemption  to  an  assignee 
for  the  benefit  of  creditors  and  the  mortgagees  were  taking 
proceedings  to  sell.     The  plaintiff  claimed  a  declaration  that 
she  was  entitled  to  an  inchoate  right  of  dower  and  to  have  a 
portion  of  any  surplus  on  such  sale  set  apart  to  answer  her 
dower,  where  it  should  arise  on  the  death  of  her  husband.     The 
declaration  was  refused,  it  being  held  that  what  was  asked  was 
a  declaration  as  to  claim  which  might  be  made  by  another  or 
others  under  circumstances  which  might  or  might  not  happen. 
Where  the  mortgage  has  been  made  on  or  after  the  16th  day  of 
April,  1895,  the  amount  to  which  a  dowress  is  entitled,  where 
the  lands  are  sold  under  power  of   sale  or  legal  process,  is 
governed   by   s.    8    of  the    Ontario    Dower    Act  (0).      Where 
the  lands  were  mortgaged  before  the  16th  day  of  April,  1895, 
to  secure  a  loan,  not  being  for  part  of  the  purchase  money,  the 
wife  of  the  mortgagor  who  joined  in  the  mortgage  to  bar  her 
dower  was  held  to  be  entitled  to  dower  out  of  the   surplus 
computed  on  what  would  be  the  full   value   of  the    land  if 


(l)  Pratt  V.  Bunnell  (1891),  21  Ont.  1 ;  In  re  Loclchanlt  (1898),  29  Out.  Ill  ; 
Martmaale  v.  Clurhson  (1880),  (J  Ont.  Ai)p.  1 ;  Ite  LocJchardt  (1898),  29  Ont.  Ill] 
at  p.  117. 

(m)  Pratt  v.  Bunnell  (1891),  21  Ont.  1 ;  Gemmill  v.  Nellijan  (1895),  26  Ont. 
307;  In  re  Lockhardt  (1898),  29  Ont.  Ill  ;  Pratt  v.  Bunnell  (18U1),  21  Ont.  1, 
at  p.  6. 

(n)  (1890),  20  Ont.  281. 

(0)  I{.  S.  0.  (1897),  c.  164. 


774r  CANADIAN   NOTES 

unincumbered  (^).  Where  lands  were  mortgaged  to  secure 
part  of  the  purchase  money,  the  wife  of  the  mortgagor,  who 
joined  in  the  mortgage  for  the  purpose  of  barring  her  dower, 
was  declared  entitled  to  dower  in  the  surplus,  computed  not  on 
the  whole  unincumbered  value  of  the  land,  but  as  if  the 
surplus  were  the  whole  value  of  the  land  [q).  Where  a  widow 
entitled  to  dower  did  not  join  in  a  first  mortgage,  but  joined  in 
a  second  mortgage  to  bar  her  dower,  and  the  second  mortgagee 
obtained  priority  over  the  first  by  prior  registration,  the  widow 
was  held  entitled  to  the  surplus  arising  from  a  sale  under  the 
second  mortgage  in  priority  to  the  first  mortgagee  {r). 

An  equity  of  redemption  is  subject  to  a  tenancy  by  the 
curtesy  (s),  but  being  an  equitable  estate,  was  not  subject  to 
dower  until  made  so  by  statute  (0- 


BUILDING   SOCIETY   MOETGAGES 

Building  society  mortgages  may  be  divided  into  two  classes. 
{a)  Where  the  borrower  is  not  a  member  of  the  society. 
(5)  Where  the  borrower  is  a  member.  Of  the  first  class  there  is 
little  to  be  said,  as  the  contract  between  the  borrower  and  the 
society  is  practically  the  same  as  that  of  the  ordinary  mortgagor 
and  mortgagee.  The  money  is  usually  advanced  in  a  lump  sum 
and  is  made  repayable  in  a  stated  number  of  instalments. 
When  all  the  instalments  have  been  paid  the  mortgagor  is 
entitled  to  a  discharge  of  his  mortgage.  It  should  be  observed, 
however,  that  as  the  payments  of  principal  and  interest  are 
blended  the  mortgage  must  comply  with  the  provisions  of  the 

{p)  Gemmell  v.  Nelligan  (1895),  26  Ont.  307;  Doan  v.  Davis  (1876),  23  Gr. 
207;  Bobertson  v.  Robertson  (1878),  25  Gr.  486;  Re  Hague  Traders'  Bank  v. 
Murray  (1887),  14  Ont.  660. 

[q)  Pratt  v.  Bunnell  (1891),  23  Ont.  1,  as  explained  in  Gemmill  v.  Nelligan 
(1895),  26  Ont.  307  ;  Campbell  v.  Royal  Canadian  Bank  (1872),  19  Gr.  334. 

(r)  Gray  v.  Coughlin  (1891),  18  S.  C.  R.  553,  reversing  Judgment  Court 
of  Appeal,  siib.  nom.  M'Lennan  v.  Gray,  16  Ont.  App.  224. 

(s)  Casborne  v.  Scarfe  (1737),  1  Atk.  603;  Moore  v.  Jackson  (1892),  19  Ont. 
App.  383. 

{t)  E.  S.  O.  (1897),  c.  164,  s.  2.  (In  Manitoba  and  the  Nortli  West  Terri- 
tories tenancy  by  the  curtesy  no  longer  exists,  sec  K.  S.  Man.  (1902),  c.  48,  s- 
20 ;  57  &  58  Vict.  (D)  (1894),  c.  28,  s.  7). 
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Dominion  Interest  Act  (a),  and  state  the  amount  of  principal 
advanced  as  well  as  the  rate  of  interest  which  is  being  charged, 
which  rate  must  be  calculated  yearly  or  half  yeariy  not"  in 
advance. 

Under  a  mortgage  and  the  bye-laws  of  a  Building  Society 
it  was  contended  by  the  society  that  the  mortgagor °could  be 
made  liable  for  a  share  of  losses  incurred  in  the  management  of 
the  Company.  It  was  held  by  the  Court  of  Appeal"  that  the 
mortgagor  having  paid  principal  and  interest  was  entitled  to  a 
discharge  of  the  mortgage  (h). 


THE   SUCCESSOES   AND   ASSIGNS   OF   THE 
MORTGAGOK 

The  title  of  heirs,  devisees,  executors,  and  administrators  to 
the  estate  of  a  deceased  mortgagor  is  regulated  by  the  Devolu- 
tion of  Estates  Act  (c).  In  Leivis  v,  3loore  (d)  certain  land 
subject  with  other  lands  to  an  overdue  mortgage  made  by  the 
settlor,  was  conveyed  to  him  by  trustees  for  his  daughter  \>y 
way  of  settlement  to  take  effect  on  his  death  or  her  marria^'e 
The  conveyance  to  the  trustees  contained  no  covenants  by  the 
settlor,  and  no  reference  to  the  mortgage,  whicli  remained 
unpaid  at  the  time  of  the  settlor's  death.  It  was  held  that  the 
mortgage  should  be  paid  out  of  the  settlor's  general  estate. 

(a)  R.  S.  C.  (190G). 

(6)  Lee  v.  Canadian  Mutual  Loan  and  Investment  Co.  (1908),  5  (").  I,.  R.  471. 
Be  Kelly  and  Colonial  Investment  and  Loan  Company  (1906).  3  W.  L.  R.  (i2. 

(c)  R.  S.  O.  (1897),  c.  127. 

(d)  (1897),  24  Ont.  App.  393. 
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Of  the  Release  of  the  Debt  or  Security. 
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1517.  A  security  created  by  deed  ought  generally  to  be  discharged  How  release 
by  deed  ;  a  record  by  record  ;  or  a  writing  by  writing  (a).  ouglit  to  i  o 

1518.  By  a  release  of  all  debts  without  more,  all  debts  then  General 
owing  from  the  releasee  to  the  releasor  upon  specialties,  statutes  ^'^■'^^•^ 
or  otherwise  are  discharged  and  released  ;    and  by  releasing  the 

debt  the  security  for  the  debt  is  released  (6). 

1519.  An  alleged  release  or  forgiveness  of  the  debt  or  of   the  Imperfect 
interest  of  it  cannot  be  established  in  equity  merely  by  showing  ^^  ^^^' 
that  the  creditor  had  expressed  an  intention  to  release  the  debt,  if 

there  be  nothing  which  amounted  to  a  release  at  law  (c).  But 
so  long  as  the  release  is  under  seal  no  consideration  is  required  {d). 
And  although  it  was  held  by  Lord  HardwicJce,  that  the  mortgage 
could  not  be  enforced  in  a  case  (e)  in  which  the  mortgagor,  having 
brought  his  writings  to  the  mortgagee,  the  latter  said,  "  Take  back 
your  writings,  I  freely  forgive  you  the  debt ;  "  with  other  expressions 
showing  an  intention  to  benefit  the  mortgagor  ;  it  is  submitted 
that  this  decision  cannot  be  regarded  as   sound  (/).    And  if  the 

(a)  Per  Sir  W.  Alexander,  Cupit  v.  Jackson,  13  Pr.  721.  So,  by  the  civil  law, 
"  Nihil  tarn  naturale  est,  quam  eo  gencre  quidque  disso  vere  quo  colligatum  est," 
Dig.  50,  17,  35. 

(h)  Shep.  Touchst.  Prest,  342  ;  Coivper  v.  Green,  7  Mee.  &  W.  633. 

(c)  Aston  V.  Pye,  5  Ves.  350,  n.  ;  Byrn  v.  Godfrey,  4  Ves.  6  ;  Eden  v.  S7nyth, 
5  Ves.  341  ;  Reeves  v.  Brymer,  G  Ves.  516 ;  Flower  v.  Marten,  2  Myl.  &  Cr.  459  ; 
Peace  v.  Hains,  11  Hare,  151. 

{d)  Foakes  v.  Beer,  9  App.  Cas.  605,  612. 

(e)  Richards  v.  Sijms,  2  Eq.  Cas.  Abr.  617. 

(/ )  See  and  consider  Edwards  v.  Walters,  [1896]  2  Ch.  157  ;  Re  Hancock,  Hancock 
V.  Berrey,  57  L.  J.  Ch.  793  ;  Byrn  v.  Godfrey,  4  Ves.  6  ;  Cross  v.  Sprigg,  6  Hare,  552. 
And  see  observations  of  Turner,  L.J.,  in  Taylor  v.  Manners,  L.  R.  1  Ch.  48. 
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Release  by 
estoppel. 


Release 
obtained 
by  false 
pretences. 


Paracjraphi    mortgagee  cancel  tlie  mortgage,  it  is  as  much  a  release  as  cancelling 
1019—15^1  ^  bond,  provided  it  be  done  with  intention  to   release  ;    but  the 
question  of  intention  is  a  question  of  fact  {g). 

1520.  But  although  no  release  be  created  at  law,  the  creditor 
may  have  so  acted  that  he  will  not  be  allowed  in  equity  to  enforce 
his  security  ;  as  if,  on  the  faith  of  the  creditor's  representation,  the 
debtor  have  done  acts  by  which  his  position  has  been  altered  {h). 
And  it  seems  that  this  rule  will  be  more  readily  applied  to  the 
release  of  interest  than  of  principal,  because  an  intention  to  release 
the  latter  would  probably  be  evidenced  by  the  giving  up  of  the 
security  [i).  So  if  the  promise  to  release  were  coupled  with  a 
condition,  which  has  been  performed  by  the  debtor,  and  amounts 
to  a  consideration  for  the  release  ; — as  payment  of  the  probate  and 
legacy  duty  upon  a  debt  promised  to  be  released  by  the  legatees  of 
the  creditor  {k).  It  would  seem  also,  that  if  the  mortgagee  declares 
himself  a  trustee  of  the  mortgaged  premises  for  the  mortgagor, 
that  will  be  equivalent  to  a  release  {I). 

lLb2i\.  If  a  mortgagee  have  been  induced  by  the  mortgagor  to 
reconvey  to  him,  in  consideration  of  the  substitution  for  his  mort- 
gages of  other  securities,  which  are  afterwards  found  to  be  fictitious, 
the  reconveyance  is  void,  and  cannot  be  set  up  either  by  way  of 
estoppel  or  otherwise,  against  the  maker,  whose  equity  against  the 
estate  is  paramount  over  the  title  of  mortgagees  puisne  to  him, 
whether  they  lent  their  money  before  or  after  the  date  of  the  release  ; 
and  although,  if  the  reconveyance  had  been  made  to  them  instead 
of  to  the  mortgagor,  they  might  have  been  protected  as  purchasers 
for  valuable  consideration  without  notice  of  the  fraud  (m).  But 
the  prior  mortgagee  will  be  restored  to  his  possession  without  pre- 
judice to  the  rights  of  persons  who  are  alleged  to  have  lent  money 
on  the  faith  of  the  release  (n). 

A  creditor  who  has  released  the  surety  on  the  strength  of  a  sub- 
stituted security,  which  turns  out  to  be  invalid  and  fraudulent, 
will  also  be  restored  to  his  rights  against  the  surety,  although  the 
latter  were  innocent  of  the  fraud  :  being,  however,  bound  to  restore 
to  their  former  position  persons  who  had  made  advances  to  the 
surety  on  the  faith  of  his  release  by  the  creditor  (o).     And  it  was 

(gf)  Per  Lord  Hardwicke,  Harrison  v.  Owen,  1  Atk.  520.  See  Gummer  v.  Adams, 
13  L.  J.  Ex.  40. 

Qi)  Yeomans  v.  Williams,  L.  R.  1  Eq.  184  ;  and  see  per  Turner,  L.  J.,  Taylor  v. 
Manners,  L.  R.  1  Ch.  48.  See  also  Money  v.  Jordan,  2  De  G.  M.  &  G.  318 ;  reversed 
(sub  nom.  Jordan  v.  Money),  5  H.  L.  C.  185,  diss.  Lord  St.  Leonards;  Ex]). 
Douglas,  3  Deac.  &  C.  310. 

(i)  Yeomans  v.  Williams,  L.  R.  1  Eq.  184  ;    and  see  Cross  v.  Sprigg,  6  Hare,  550, 

(k)  Taylor  v.  Manners,  L.  R.  1  Ch.  48. 

(l)  Edwards  v.  Walters,  [1896]  2  Ch.  157  ;  and  Ee  Hancock,  Hancock  v.  Berrey,  supra. 

(m)  Eyre  v.  Burmester,  10  H.  L.  C.  90. 

(?0  Id.  ;  Scholefield  v.  Templer,  4  De  G.  &  J.  429. 

(o)  Scholefield  v.  Templer,  supra. 


CHAP.  II.]       OF    RELEASE    OF    DEBT    OR    SECURITY.  777 

said  that  the  result  would  have  been  the  same  if  the  substitutod    I'nranrnph', 
security  had  failed  through  mistake,  instead  of  fraud.     Nor  can  a  1521—1523 
surety,  who  has  been  released  in  consequence  of  his  own  misrepre- 
sentation, be  excused  from  liability  on  the  ground  that  he  was  pre- 
vented by  the  release  from  suing  the  principal  debtor,  though  the 
misrepresentation  were  innocent  on  the  part  of  the  surety. 

But  if  after  a  release  had  been  fraudulently  obtained,  the  mort- 
gagor, with  the  concurrence  of  the  puisne  incumbrancer,  makes 
another  security,  under  which  the  estate  is  sold,  it  cannot  be  followed 
against  the  purchaser  claiming  for  value,  without  notice,  and  on 
the  faith  of  the  release  ;  nor  can  any  part  of  the  purchase-money, 
which  has  been  received  by  the  'puisne  incumbrancer  without  notice 
of  the  fraud,  be  recovered  from  him  {p). 

\b2i2t.  If  part  of  an  estate  be  released  from  a  lien,  the  release  will  EfiFect  of 
prevent  the  lien  from  being  enforced  against  any  part  of  the  property  ^^^^^^  °^ 
which  at  the  time  of  the  release  had  got  into  the  hands  of  other  security  on 
persons,  with  the  knowledge  of  the  owner  of  the  lien  {q).  residue. 

1523.  A  judgment  may  be  discharged  by  release  (r)  ;  but  the  Rdoase  of  a 
release  from  a  judgment  of  part  of  any  of  the  hereditaments  charged  J""g™*"°t'- 
therewith,  does  not  now  affect  the  validity  of  the  judgment  as  to 
the  hereditaments  remaining  unreleased,  or  as  to  any  other  property 
not  specially  released  ;  without  prejudice  nevertheless  to  the  rights 
of  all  persons  interested  in  the  hereditaments  or  property  remaining 
unreleased,  and  not  concurring  in  or  confirming  the  release  (s). 
This  is  in  accordance  with  the  general  law  concerning  pledges,  that 
release  of  part  of  the  security  is  only  an  extinguishment  pro  tanto  ; 
as,  on  the  other  hand,  payment  of  part  of  the  debt  leaves  the  security 
complete  for  the  residue  {t). 

(p)  Eyre  v.  Burmester,  10  Jur.  (n.s.)  379,  687. 

{q)  Kettlewell  v.  Watson,  21  Ch.  D.  685.  (r)  Litt.  s.  507. 

(5)  22  &  23  Vict.  c.  35,  s.  11.  it)  Story,  Bailments,  §  301. 
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DISCHARGE  AND   RECONVEYANCE 

Upon  payment  of  the  amount  which  the  mortgagee  is  entitled 
to  claim  from  the  mortgagor,  seeking  redemption  and  having 
a  right  to  redeem,  the  mortgagor  is  entitled  to  a  reconveyance 
of  the  mortgaged  lands  to  himself,  or  if  he  desires  it  to  an 
assignment  of  the  mortgage  debt  and  a  conveyance  of  the  mort- 
gaged property  to  any  third  person  as  the  mortgagor  may 
direct  (a).  In  the  case  of  a  registered  mortgage  a  reconveyance 
is  usually  effected  by  means  of  the  statutory  discharge  of  mort- 
gage provided  for  by  s.  76  of  the  Registry  Act  (b).  A  certificate 
of  discharge  of  mortgage  operates  as  a  reconveyance,  not  upon 
its  execution  and  delivery,  but  only  upon  registration  (c). 
Where  a  certificate  of  discharge  was  lost  before  registration,  it 
was  held  that  the  disclaimer  of  the  mortgagees,  who  were 
trustees,  and  the  consent  of  their  solicitors  were  not  sufficient 
to  enable  the  Court  to  declare  the  petitioner  entitled  to  the 
legal  estate  in  fee  simple  (d).  Before  registration  the  dis- 
charge is  a  mere  receipt  or  acknowledgment  of  the  payment 
of  money  (e) ;  and  if  not  under  seal  is  not  an  estoppel  as  to 
the  fact  of  payment  (/ ).  When  the  discharge  has  been  regis- 
tered, it  operates  as  a  conveyance,  according  to  the  words  of 
the  section,  of  the  original  estate  of  the  mortgagor,  whatever 
that  was,  and  does  not  give  a  new  estate  derived  from  the 
mortgagee  (^).     It  has   been    held   by  the  Supreme   Court  of 

(a)  M'Lennan  v.  M'Lecm  (1879),  27  Gr.  54;  R.  S.  O.  (1897),  c.  121,  a.  2; 
Hummond  v.  Strong,  ante,  774g. 

(b)  R.  S.  O.  (1897),  136. 

(c)  Trust  and  Loan  Co.  v.  Gallagher  (1879),  8  P.  R.  97 :  In  re  Music  Hall 
Block  Bumble  v.  M'Intosh  (1884),  8  Ont.  22o. 

id)  Be  Moore  (1878),  8  P.  R.  471. 
(e)  Bilhe  v.  Douglas  (1880),  5  Ont.  App.  03,  at  p.  70. 
(/)  Bigelow  v.  Staley  (1864),  14  U.  0.  C.  P.  276. 
(g)  Carter  v.  Grasett  (1888),  14  Ont.  App.  685. 

F. 
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Canada  that  the  discharge  has  the  effect  of  reconveying  the 
land  in  fee  simple  (h).  A  mortgagee  executed  a  statutory  dis- 
charge which  was  incorrectly  dated,  and  his  agent  in  good 
faith  and  in  order  to  make  the  instrument  conform  to  the 
intention  of  the  mortgagee  altered  the  date.  The  alteration  was, 
under  the  circumstances,  immaterial,  and  the  document  as 
altered  stated  correctly  what  was  intended  by  the  parties.  The 
discharge  was  held  to  be  valid  (i).  It  would  appear  that  a 
certificate  of  discharge  is  inoperative  to  revest  the  lands  unless 
the  mortgage  is  registered  (/j).  Where  the  person  entitled  to 
receive  the  mortgage  money  and  to  discharge  any  registered 
mortgage  is  not  the  mortgagee  he  must  register  at  his  own 
expense,  prior  to  the  registration  of  the  certificate  of  discharge, 
the  instruments  through  which  he  claims  title  to  the  mortgage 
moneys,  and  until  such  instruments  or  documents  are  registered 
the  registrar  is  not  empowered  to  register  the  certificate  (/).  If 
it  is  desired  to  reconvey  only  part  of  the  lands  comprised  in 
the  mortgage,  this  may  be  effected  by  the  registration  of  a 
similar  certificate  of  discharge  under  s.  82  of  the  Eegistry  Act. 
A  mortgagor  or  other  person  entitled  to  the  equity  of  redemption 
has  a  right  to  obtain,  at  his  own  expense,  from  the  mortgagee  a 
reconveyance  of  the  mortgaged  premises,  including  a  covenant 
against  incumbrances.  He  is  not  obliged  to  accept  the  simple 
discharge  of  mortgage  prescribed  by  the  statute  (m).  The 
statute  provides  that  the  registered  discharge  shall  be 
valid  "  as  a  conveyance  to  the  mortgagor,  his  heirs,  executors, 
administrators  or  assigns,  or  any  person  lawfully  claiming 
by  through  or  under  him  or  them "  (n).  In  Garrick  v. 
Smith  (o)  the  mortgagor  in  his  lifetime  paid  part  of  the 
mortgage  moneys,  and  after  his  death  his  widow  paid 
the  remainder  on  belialf  of  his  estate.  The  discharge  recited 
that   the    mortgagor   had    satisfied    the   moneys   due   on    the 

(70  Lawlor  v.  Lawlor  (1882),  10  S.  C.  K.  104. 

(0  Sayles  v.  Brown  (1880),  28  Gr.  10. 

(fe)  E.  S.  O,  (1897),  c.  136,  s.  7C. 

(1)  Ibid.,  8.  78. 

(m)  M-Lennan  v.  M'Lean  (1879),  27  Gr.  54. 

(w)  R.  S.  O.  (1897),  c.  136,  s.  76. 

(o)  (1871),  35  U.  C.  R.  348. 
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mortgage     It  was  held  that  the  estate  vested  in  the  heirs-at- 
aw,  and  t  at  the  mis.ecital  was  of  no  consequence.     In  C 
y.    Spohni^.)    the   mortgagor    conveyed    away    his   c,,uitv   of 
redemption,  and  the  mortgage  was  afterwards  discha';? 
was  held  that  the  estate  vested  in  the  assignee  of  tl.:  equity 
of  reden.ption.     Where  a  mortgagor   conveyed  the  equity  c!f 
redemption  subject  to  a  mortgage,  a  discharge  of  which  was 
registered  on  the  same  day  as  the  deed,  it  was  held  that  the 
deed  must  be  assumed  to  have  been  delivered  before  it  was 
registered,  and  the  discharge  of  the  mortgage  on  registration 
operated  as  a  reconveyance  to  the  assignee  of  the  mort-a.or 
vvithm  the  meaning  of  the  Act  (,).    mere  the  mortgagee  has 
ost  the  mortgage  deed,  he  is  bound  at  his  own  expense  to 
turnish  the  mortgagor,  or  any  incumbrancer  redeemin^r   him 
with  proof  of  the   loss,  and  with   an  indemnity  againit  any 
demand   by   third   persons  (.).     When  a  mortgagee   advances 
money  to  pay  off  an  existing  mortgage  a  discliarge  of  the  latter 
wil    vest  the  estate  in  the  new  mortgagee  as  being  the  person 
best  entitled  to  call  for  the  legal  estate  (.).     An  agent  of  the 
mortgagee   empowered    to   receive    the   mortgage   money   and 
give  a  discharge  therefor  may  sign  a  certificate  of  discharge 
so  as  to   revest   the    lands,  although   he    cannot,  apart   from 
the    statute,   reconvey  the    lands    not   being    vested  with  the 
legal    estate  (t).     In   Lee  v.  Morroio  {u)  a  discharge  of   mort- 
gage  was   executed  under  a   power,   wliicli  after   authorizing 
the  attorney   to  sell   tlie  principal's    lands  and    give  receipti 
for     the    consideration    money,    gave    power,    upon    payment 
of  all    or  any  debts,  to  give   proper  and    sufficient    acquit- 
tances and  discharges   for   the   same ;  and   it   was    held  that 
the  attorney  had  sufficient  authority  to  assign  the  statutory 
certificate.     By  section  11  of  the  Act  respecting  Mortgages  of 
Real  Estate  (v),  the   executor  or  administrator  of  a  (lec"eased 

(i>)  (1883),  4  C.  L.  T.  44(J. 

iq)  Imperial  Bank  of  Canada  v.  Metcalfe  (1886),  11  Qnt.  467. 

0)  M'Donald  v.  Hime  (18G8),  IT)  Gr.  72. 

(s)  Brown  v.  M'Lean  (1889),  18  Out.  533. 

(0  Lee  V.  Morroio  (1866).  25  U.  0.  R.  604 

(»)  Ihid. 

{v)  R.  S.  O.  (1897),  c.  121.    (In  Manitoba  a  similar  provision  is  made  by 
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mortgagee  is  empoM-ered,  on  payment  to  him  of  the  money  due 
on  the  mortgage,  to  convey,  assign,  release  or  discharge  the 
mortgage  debt  and  the  mortgagee's  estate  in  the  land  {xv).  A 
valid  discharge  of  a  mortgage  cannot  be  given  by  two  of  three 
mortgagees  or  trustees  or  any  number  less  than  all  who  are 
living  {o:).  Where  a  mortgagor  who  was  one  of  the  mortgagee's 
executors  executed  a  discharge  of  the  mortgage  made  by  him- 
self to  the  testator  its  validity  was  questioned  (;/).  And  where 
one  executor  gave  a  mortgage  to  his  co-executor  to  secure  a 
debt  due  by  him  to  the  estate,  and  after  the  death  of  his  co- 
executor  executed  a  discharge  of  his  own  mortgage,  it  was  held 
to  be  ineffectual  (z).  A  foreign  administrator  cannot  eftectually 
release  a  mortgage  on  land  in  this  Province.  Payment  to  him 
and  a  release  by  the  heirs  are  not  sufficient  to  entitle  the  owner 
to  a  certificate  of  title,  free  from  incumbrances,  under  the 
Quieting  Titles  Act  {a).  A  mortgage  made  to  a  manied  woman 
may  now  be  discharged  effectually  by  the  execution  of  a  certifi- 
cate of  discharge  by  herself  alone,  without  joining  her  husband. 
This  is  provided  by  ss.  80  &  81  of  the  Eegistry  Act  (h),  which 
also  saves  the  validity  of  registered  discharges  heretofore 
executed. 

R.  S.  Man.  (1902),  c.  170,  s.  13.     In  Nova  Scotia  see  E.  S.  N.  S.  (1884),  c.  84, 
s.  20,  and  Statutes  of  (1885),  48  Vict.  c.  32.) 

(lo)  Bilke  V.  Douglas  (1880),  5  Ont.  App.  63. 

(a;)  Ewart  v,  Snyder  (1867),  13  Gr.  55. 

ly)  MThadden  v.  Bacon  (1867),  13  Gr.  591. 

(z)  Beatty  v.  Sliaw  (1886),  13  Ont.  21 ;  14  Ont.  App.  600. 

(a)  In  re  Thorpe  (1868),  15  Gr.  76. 

{h)  l\.  S.  O.  (1897),  c.  136;  see  also  Be  Kelly  and  Colonial  Liveslment  and 
Loan  Company  (1906),  3  W.  L.  R.  62. 
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Evidence  direct  or  presumptive  ..         ..         ••         ••         ••         ••     1539 

Express  declarations    . .         . .         . .         . .         •  •  •  •  •  •  •  ■     1540 

Mere  conveyance  to  trustee  insufficient  to  preserve  charge 1541 

Payment  of  heavy  interest  by  tenant  for  life  or  release  to  trustees  of  term 

created  for  raising  charges  is  evidence  of  merger  ..  ..  ••      154- 

Presumption  of  merger  where  estate  dealt  ivith  without  mention  of  debt     . .     1543 
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(continued). 

PARAGRAPH 

Where  owner  has  directed  debt  not  to  be  raised  it  is  merged  as  against 
puisne  incumbrancer 

Even  express  extinction  of  one  charge  does  not  necessarily  imply  preservation 
of  another 

No  merger  when  it  would  extinguish  a  trust  for  separate  use 

Even  where  merger  takes  place  debt  may  subsist  for  purposes  of  legacy 
duty 

Payment  of  annuity  by  tenant  in  tail  to  tenant  for  life  to  cease  when  mort- 
gages paid  off  by  tenant  in  tail  . . 

Where  conduct  neutral  the  oioner  tvill  be  presumed  to  have  intended  to  benefit 
himself 

Where  debt  discharged  in  ignorance  of  the  payer's  rights  there  will  be  no 
merger 

No  merger  in  favour  of  person  tvho  acquires  title  by  fraud 

Statute  of  Limitations  does  not  run  in  favour  of  merger 

On  merger  of  tithes  the  incumbrances  on  the  tithes  are  shifted  to  the  estate  . . 


1544 

1545 
1546 

1547 

1548 

1549 


1550 
1551 
1552 
1553 


No  merger  at 
law  where 
none  in 
equity. 


Presumption 
of  merger 
where 
liability  for 
debt  and 
equity  of 
redemption 
in  same 
person. 


1524.  Since  November  1st,  1875,  there  lias  been  no  merger 
by  operation  of  law  only,  of  any  estate,  the  beneficial  interest  in 
which  would  not  be  deemed  to  be  merged  or  extinguished  in  equity  (a). 
Before  this  enactment,  the  rules  of  law  were  no  guide  upon  this 
subject  to  courts  of  equity,  which  sometimes  held  a  charge  to  be 
merged  where  it  would  have  subsisted  at  law,  and  sometimes 
preserved  it  where  at  law  it  would  have  been  merged  (6). 

1525.  Where  a  person  is  or  becomes  entitled  to  the  inheritance 
of  an  estate,  of  a  charge  upon  which  he  is  also  the  owner,  and  it 
is  indifferent  to  his  interests  whether  the  charge  should  or  should 
not  subsist,  a  presimiption  arises  in  equity  at  his  death  (c),  that  the 
charge  has  merged  in  the  inheritance  {d).  But  of  course  this  is  only 
so  where  the  two  titles  are  co-extensive  ;  and  no  merger  can  be 
presumed  where  this  is  not  the  case  (e)  (1533—1537).  And  if  a 
person  entitled  in  equity,  sell  the  estate  free  from  incimibrances,  or 
mortgage  it  (/),  he  cannot  say  that  there  was  no  merger  as  against 

{a)  Judicature  Act,  1873,  c.  66,  s.  25  (4) ;  Commencement  Act,  1874,  c.  83,  s.  2. 

(6)  Forbes  v.  Moffatt,  18  Ves.  384. 

(c)  Swinfen  v.  Swinfen,  29  Beav.  199  ;  Allen  v.  Aldridge,  6  Jur.  183. 

id)  Forbes  v.  Moffatt,  18  Ves.  384  ;   Parry  v.  Wright,  1  Sim.  &  St.  369  ;   5  Russ. 
142  ;   Tyler  v.  Lake,  4  Sim.  351,  (affirmed  2  Russ.  &  Myl.  183) ;  Davis  v.  Barrett,  14 
Beav.  542  ;  Hatch  v.  Skelton,  20  Beav.  453  ;   Pears  v.  Weightman,  2  Jur.  (n.s.)  586; 
Re  Gibbon,  Moore  v.  Gibbon,  [1909]  1  Ch.  367. 
c.  (f )  -Ke  Simmons,  Dennison  v.  Orman,  87  L.  T.  594.     In  that  case  Joyce,  J.,  said 

E.  J.  Simmons  was  absolutely  entitled  at  law  to  the  land,  but  not,  I  think,  abso- 
lutely entitled  in  equity  to  the  security.  She  could  not  have  insisted  upon  an 
assignment  of  the  security  by  the  trustees  unless  or  until  she  commuted  and  dis- 
charged the  succession  duty,  which  she  in  fact  never  did,  and  which  it  might  not 
possibly  have  been  wise  for  her  to  do.  Her  right  then  to  the  security  was  not  absolute 
or  co-extensive  with  the  title  to  the  land.  Accordingly  it  must  be  held  that  there 
was  no  merger."  But  compare  Re  French-Brewster's Settlements,  Walters  v.  French- 
Brewster,  [1904]  1  Ch.  713. 

(/)   Re  Gibbon,  Moore  v.  Gibbon,  supra. 
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the  purchaser  (g).     But  the  legal  merger  of  a  charge,  by  the  con-    Paragraph. 
veyance  of  it  and  the  estate  to  trustees,  would  not,  it  seems,  affect  1525—1528 
the  equitable  interests  of  a  mere  tenant  for  life  of  the  estate  (h). 

1526.  The  owner  may  also  preserve  the  charge  ;  the  presumption  Presumption 
against  merger  being  rebutted  by  some  direct  expression  {i)  by  him  rebuttable, 
of  contrary  intention,  or  by  such  acts  as  equity  will  consider  to  be 
evidence  of  an  implied  intention  ;    neither  of  which,  however,  will 

have  any  effect,  until  the  time  at  which,  but  for  the  contrary  inten- 
tion, the  charge  and  the  estate  would  have  become  united  in  one, 
person  (j)  ;  or,  (if  neither  of  these  exist)  where  under  the  particular 
circumstances  of  the  case  it  appears  more  for  the  benefit  of  the 
owner,  that  the  charge  should  be  kept  on  foot  (k)  (1560). 

1527.  It  appears  to  have  been  formerly  thought  (l),  that  the  No  difference 
principle  of  merger  applied  only  to  the  union  of  an  equitable  charge  ^^  *°  merger 
with  the  inheritance,  and  not  where  the  charge  is  secured  by  a  and  equitable 
legal  interest ;  but  it  is  now  well  settled  (m)  that  no  such  distinction  securities, 
exists. 

1528.  These  principles  are  of    extensive  apphcation,  not  only  Effect  on 

as  regards  the  rights  of  the  owners  and  persons  entitled  to  successive  ^^'^^^^  incum- 

T-iT-i  ,•  ,    ,  T   ji     •  ■  t  ,  brancers  of 

or  limited  interest  m  estates,  and  their  representatives,  but  also  as  purchaser  of 
they  affect  the  priorities  of  different  incumbrancers,  bv  wav  of  equity  of 

IP-,  ,1  1  -  "^       .  redemption 

mortgage — where,    tor   instance,    the   purchaser   of   an   equity   of  paying  off 
redemption  pays  off  the  first  mortgaoe.     It  is  submitted  that  in  all  ^^^^ 

1  1-  /-••(•  -1  11  -1  mortgage. 

such  cases  the  jpnma  jacie  inference  now  is  that  the  charge  is  kept 
alive  because  it  is  obviously  for  the  benefit  of  the  purchaser  of  the 
equity  of  redemption  that  it  should  be,  which  is  always  a  strong 
ground  in  equity  for  rebutting  any  inference  of  merger  (n).  No 
doubt  Toulmin  v.  Steere  (o)  is  an  authority  contra,  but  in  view  of  the 
criticism  of  the  House  of  Lords  in  Tliorne  v.  Ccmn  {k)  it  is  apprehended 
that  it  can  no  longer  be  relied  on  as  laying  down  any  general  principle. 
On  the  other  hand,  any  such  'prima  jacie  inference  is  of  course  re- 
buttable by  evidence  of  contrary  intention.  Thus  if  a  mortgagee 
takes  a  conveyance  of  the  equity  of  redemption,  in  consideration 
of  the  debts  due  to  himself,  and  the  other  mortgagees,  whom  he 
covenants  to  pay  {p)  ;    or  if  an  incumbrancer  pays  off  arrears  of 

(g)  Bulkeley  v.  Hope,  1  Kay  &  J.  482,  (on  appeal  8  De  G.  M.  &  G.  30)  ;  and  see 
Piatt  V.  Metidel,  27  Ch.  D.  246,  251 ;  Be  Gibbon,  Moore  v.  Gibbon,  supra. 

(h)  Id.  {i)  Bailey  v.  Ricliardson,  9  Hare,  734. 

{j)  Tyrwhitt  v.  Tynvhitf,  32  Beav.  244  ;    Wilkes  v.  Collin,  L.  R.  8  Eq.  338. 

(k)  Forbes  v.  Moffait,  18  Ves.  384  ;  Earl  of  Clarendon  v.  Burham,  1  Y.  &  Coll.  C.  C. 
688  ;  Givillim  v.  Holland,  cited  18  Ves.  393  ;  Chester  v.  Willes,  Ambl.  246  ;  Thome 
V.  Cami,  [1895]  A.  C.  11,  19. 

(I)  Chester  v.  Willes,  supra  ;  Duke  of  Chandos  v.  Talbot,  2  P.  Wms.  601  ;  Thomas 
V.  Kemeys,  2  Vem.  348. 

(m)  Astley  v.  Milles,  1  Sim.  298  ;  Goioer  v.  Gower,  1  Cox,  53  ;  Wyndham  v. 
Earl  of  Egremont,  Ambl.  753. 

(w)  See  Thome  v.  Cann,  supra  ;  and  Re  Gibbon,  Moore  v.  Gibbon,  [1909]  1  Ch.  367. 

(o)  Toulmin  v.  Steere,  3  Mer.  210  ;  see  also  Mackenzie  v.  Gordon,  6  CI.  &  F.  at  p. 
883,  per  Lord  Cottenham.  {p)  Broivn  v.  Stead,  5  Sim.  535. 
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Paragraphs  head  rent  due  on  the  estate,  and  afterwards  purchases  the  inherit- 
1528  1529  ^j^pg  ^^^  .  -j^  ^jj  these  cases  the  debt  which  has  been  discharged 
will,  prima  facie,  and  in  the  absence  of  express  evidence  of  intention 
to  keep  it  alive  (r),  merge,  as  against  the  other  incumbrancers. 
So  where  a  third  incumbrancer,  having  notice  of  the  second  mort- 
gage, bought  the  estate,  contracting  to  pay  off  the  incumbrances, 
and  the  first  mortgagee  reconveyed  to  a  trustee  for  the  purchaser 
in  fee,  the  second  mortgagee  was  held  to  have  become  first  incum- 
brancer, both  as  against  the  purchaser  and  an  incumbrancer  from 
him,  who,  having  constructive  notice  of  the  second  mortgage,  had 
advanced  the  money  for  payment  of  the  first  (s).  It  has  been 
held  that  if  a  new  mortgagee  pay  off  the  debt,  and  take  an  assign- 
ment of  the  mortgaged  estate,  but  the  deed  contains  no  assign- 
ment of  the  mortgage  debt,  and  no  intention  to  preserve  it  is 
otherwise  shown,  the  debt  will  be  extinguished  (t).  But  this  seems 
inconsistent  with  later  decisions  which  appear  to  infer  such  an 
intention  where  it  is  for  the  benefit  of  the  new  mortgagee  (w) . 
Dictum  in  1529.  It  was  even  laid  down  in  the  case  of  Toulmin  v.  Steere  (v), 

Tmdmin  v.  ^^lat  a  purchaser  of  an  equity  of  redemption  cannot  keep  up  a  charge 
purchaser  of  for  his  own  benefit.  In  the  case  of  Mocatta  v.  Murgatroyd  (w),  the 
equity  of        mortgagee  of  a  ship  had  retm^ned  the  bill  of  sale  to  the  mortgagor, 

rcclemption  o   o  i.  ^  ^^   ^ 

cannot  who  was  thereby  enabled  to  re-mortgage  different  parts  of  the 

^h^^a'^T  h'-  ^^^P  *^  otlier  persons,  and  the  first  mortgagee  acquiesced  in  those 
ow-nljenefit.  mortgages.  He  afterwards  took  a  release  of  the  equity  of  redemp- 
tion. It  was  held,  that  the  subsequent  mortgages  should  be  pre- 
ferred to  his,  because  of  his  carelessness  and  acquiescence  ;  and  that 
though  he  had  taken  a  release  of  the  equity,  it  did  not  oblige  him  to 
pay  the  intermediate  mortgages  if  he  would  waive  the  release. 

In  the  case  of  Greswold  v,  Marsham  {x),  the  mortgagee  having 
notice  of  two  out  of  three  subsequent  judgments,  which  had  been 
confessed  by  the  mortgagor,  took  (after  a  decree  for  foreclosure)  a 
conveyance  of  the  equity  of  redemption,  and  was  decreed  to  pay  the 
two  judgment  creditors  ;  but  the  third  had  no  rehef  because  he  gave 
no  notice  in  time  of  his  judgment. 

These  cases  "  are  direct  authorities,"  says  Sir  William  Grant  in 
Toulmin  v.  Steere  {y),  "  to  show,  that  one  purchasing  an  equity  of 

(2)  Garnett  v.  Armstrong,  4  Dru.  &  War.  182. 

(r)  Adams  v.  Angell,  5  Ch.  D.  634  ;  Thome  v.  Ca7in,  [1895]  A.  C.  11. 

(s)  Parry  v.  Wright,  5  Russ.  142.  (0  Medley  v.  Hortoji,  14  Sim.  222. 

(u)  Phillips  V.  Gutteridge,  4  De  G.  &  J.  531.  See  also  Irby  v.  /r6?/  (No.  3), 
25  Beav.  (532  ;  and  see  ■p&Tticvda.vly  Liquidatio7i  Estates  Purchase  Co.  v.  Willoughhy, 
[1898]  A.  C.  321. 

(v)  3  Mer.  210.  [w)  1  P.  Wms.  392.  {x)  2  Ch.  Ca.  170. 

iy)  3  Mer.  210.  In  Smith  v.  Phillips,  1  Keen,  694,  it  was  held,  that  an  equitable 
mortgagee,  ^vho  had  purchased  the  inheritance,  was  bound  to  perform  an  agreement 
for  a  lease  made  by  the  mortgagor,  with  notice  of  the  mortgagee,  on  the  ground  of 
merger;  but  it  seems  to  have  been  thought  that  the  sale  was  expressly  made 
subject  to  the  claim  under  the  agreement,  though  the  validity  of  the  claim  was 
not  admitted. 
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redemption  cannot  set  up  a  prior  mortgage  of  his  own,  nor,  conse-  Paragraphs 
quently,  a  mortgage  which  he  has  got  in,  against  subsequent  incuni-  1529—1530 
brances  of  which  he  had  notice  ;  "  and  applying  the  doctrine 
thus  laid  down  to  the  case  before  him,  the  learned  judge  held  that 
the  purchasers  of  an  equity  of  redemption,  who  had  paid  ofE  a  prior 
mortgage  out  of  the  purchase-money,  and  taken  a  conveyance  of  the 
legal  estate,  could  not  set  up  that  mortgage  against  an  annuitant, 
who  had  originally  taken  subject  to  it.  And  Turner,  L.J.,  when 
V.-C,  referred  to  this  judgment  as  good  law  (z)  ;  but  his  observa- 
tion appears  to  have  been  extrajudicial,  since  he  expressly  declared 
the  principle  to  be  inapplicable  to  the  case  before  him.  Touhnin  v. 
Steere  has,  however,  been  frequently  called  in  question,  and  the 
dictum  of  Sir  William  Grant  that  the  purchaser  of  an  equity  of 
redemption  cannot  keep  up  a  charge  for  his  own  benefit  can  no  longer 
be  regarded  as  law  (a).  The  question  in  all  these  cases  is  one  of 
intention  (6)  ;  and  where  the  intention  of  the  purchaser  of  the  equity 
of  redemption  is  clear  to  keep  alive  his  prior  charges  for  his  own 
benefit,  and  not  to  merge  them  for  the  benefit  of  mesne  incumbrancers 
effect  will  be  given  to  that  intention.  This  intention  will  be 
presumed  where  it  is  for  his  benefit  to  keep  the  charge  alive  (c). 

1530.  Even  before  the  decision  in  the  case  of  Touhnin  v.  Steere,  First 

was  subjected  to  the  severe  criticism  of  modern  judges,  it  was  held  "mortgagee 

that  it  would  not  justify  the  contention  that  if  a  first  mortgagee  equity  of 

purchased  the  equity  of  redemption  from  a  mesne  purchaser,  who  >; ademption 

^     .  ^  .  ••!  from  assignee 

took  it  subject  to  a  mortgage  to  the  origmal  mortgagor  for  the  of  mortgagor 

purchase-money,  the  first  mortgage  was  so  mere;ed  that  the  mortsan-or  ^^^if^*^  ^"^^ 

^  •^'  o   o  =5  .       .  °  °       mortgage  to 

was  relieved  irom  his  covenant  to  pay,  and  let  in  as  a  prior  incum-  mortgagor 
brancer  in  respect  of  the  security  for  his  purchase-money  {d)  ;  nor  '^°^  purchase 
where  the  prior  mortgagee  had  accepted  a  security  on  the  mortgaged 
property,  in  a  different  form  from,  and  in  lieu  of  his  original  security 
under  an  arrangement  to  which  the  louis^ie  incumbrancer  was  not  a 
party  and  to  which  he  did  not  accede,  would  the  latter  be  allowed 
to  claim  the  benefit  of  the  merger  (e).  Nor  would  it  enable  the 
mortgagor  to  set  up  against  his  puisne  incumbrancer  ( / )  a  prior 
mortgage  created  by  himself,  and  of  which  he  had  obtained  the 
benefit  either  by  transfer,  or  by  buying  from  the  first  mortgagee 

(2)  Squire  v.  Ford,  9  Hare,  47  ;  and  see  Chesshyre  v.  Biss,  2  Giff.  287. 

(n)  Watts  V.  Symes,  1  De  G.  M.  &  G.  240  ;  Adams  v.  Angell,  5  Cii.  D.  (534  ;  Liquida- 
tion Estates  Purchase  Co.  v.  Willoughby,  [1896]  1  Ch.  726,  on  appeal,  [1898]  A.  C. 
321  ;  Thorne  v.  Cann,  [1895]  A.  C.  11  ;  and  see  also  Re  Cork  Harbour  Docks  Co., 
17  L.  R.  Ir.  515  ;   Re  Howard's  Estate,  29  L.  R.  Jr.  266. 

{h)  Per  Jessel,  M.R.,  Adams  v.  Angell,  5  Ch.  D.  634 ;  Minler  v.  Carr,  [1894] 
3  Ch.  498  ;  Thorne  v.  Cann,  supra. 

(c)  Re  Gibbon,  Moore  v.  Gibbon,  [1909]  1  Ch.  367;  Liquidation  Estates  Purchase 
Co.  V.  Willoughby,  s^ipra. 

{d)  Hayden  v.  Kirkpatrick,  11  Jur.  (N.S.)  836. 

(e)  Stevens  v.  Mid  Hants  Rail.  Co.,  L.  R.  8  Ch.  1064. 

( / )  Otter  V.  Lord  Vaux,  2  K.  &  J.  650 ;  (and  on  appeal  6  Do.  G.  M.  &  G.  628)  ; 
Piatt  V.  Mendel,  27  Ch.  D.  246,  251.     Re  Gibbon,  Moore  v.  Gibbon,  supra. 
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1530—1533 


Mortgage 
term  not 
merged  in 
fee. 


Where 
secured 
creditor  gives 
up  his 
security  in 
mortgagor's 
bankruptcy, 
it  does  not 
enure  for 
benefit  of 
second 
mortgagee. 


Payment  ofE 
by  tenant  in 
taU  of  charges 
affecting 
inheritance. 


under  his  power  of  sale  ;  because  if  the  mortgagor  pays  off  a  charge 
on  the  estate,  he  does  so  for  the  benefit  of  the  inheritance,  and  of  all 
who  are  entitled  to  subsequent  charges  thereon  {g).  However,  it 
is  considered  that  a  purchase  by  the  mortgagor,  after  several  hona 
fide  mesne  transfers,  might  be  set  up,  since  the  mortgagor  would 
not  then  be  found  paying  into  the  hand  of  the  prior  mortgagee, 
money  which  he  is  bound  by  his  contract  to  pay  in  discharge  of  his 
debt  [h). 

Although  the  purchase  has  been  completed  by  deed,  extrinsic 
evidence  of  the  intention  to  keep  alive  the  debt  of  the  purchasing 
morto-ao-ee  will  be  admitted  (^). 

The  former  law  prohibiting  a  company  from  re-issuing  redeemed 
debentures  has  been  reversed  by  s.  104  of  the  Companies  Consolida- 
tion Act,  1908,  which  is  retrospective. 

1531.  It  has  also  been  held  that  a  term  in  the  hands  of  a  trustee 
for  a  mortgagee  who  has  subsequently  acquired  the  fee  simple  does 
not  become  a  satisfied  term  so  as  to  deprive  the  mortgagee  of  its 
protection  against  the  dower  of  the  mortgagor's  wife  married  before 
1834  {j). 

1532.  The  giving  up  by  a  mortgagee  of  his  security  for  the 
benefit  of  the  creditors  under  the  Bankruptcy  Act,  1883,  puts  the 
trustee  in  the  mortgagee's  place  and  does  not  destroy  the  security 
so  as  to  let  in  subsequent  incumbrancers  (Z;)-  And  where  the  trustee 
purchases  the  first  mortgage,  he  only  has  the  rights  of  a  trans- 
feree as  against  subsequent  mortgagees  {I).  And  the  trustees  of 
a  deed  for  the  benefit  of  creditors,  by  which  all  the  real  and  personal 
estate  of  the  debtor  has  been  conveyed  to  them,  do  not  thereby 
become  owners  of  the  estate,  so  as  to  cause  the  merger  of  a  judgment 
assigned  to  them  by  one  of  the  creditors  (;w). 

1533.  The  rights  of  the  adult  tenant  in  tail,  and  of  the  tenant 
for  life,  are  governed  by  special  equities  arising  out  of  the  nature  of 
their  estates.  Where  an  adult  tenant  in  tail,  having  the  ordinary 
rights  which  belong  to  that  interest,  pays  off  a  charge,  the  presump- 
tion (but  which  arises  from  inference  only,  and  may  be  rebutted  by 
evidence)  is,  that  he  had  done  it  to  benefit  the  estate  (n) ;  contrary 
it  seems,  to  the  earlier  rule,  which  did  not  extend  the  presumption 


(g)  But  this  does  not  seem  to  be  so  where  a  mortgagor  becomes  bankrupt  (and 
so  is  leleased  from  the  debt),  and  subsequently  buys  the  first  mortgage.  See  Re 
Howard's  Estate,  29  L.  R.  Ir.  260. 

(h)   Otter  V.  Lord  Vaux,  supra.  (i)  Adams  v.  Angell,  5  Ch.  D.  634. 

(j)  Anderson  v.  Pignet,  L.  R.  8  Ch.  180. 

{k)  Crachiall  v.  Janson,  6  Ch.  D.  735, 

(/)  Bell  V.  Sunderland  Building  Society,  24  Ch.  D.  618. 

(m)  Squire  v.  Ford,  9  Hare,  47. 

(n)  Jones  v.  Morgan,  1  Bro.  C.  C.  206 ;  KirJcham  v.  Smith,  1  Ves.  Sen.  257  ; 
Drinkioafer  v.  Combe,  2  Sim.  &  St.  340 ;  Smith  v.  Frederick,  1  Russ.  174 ;  St.  Paul 
V.  Dudley,  15  Ves.  167. 
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of  merger  to  the  case  of  tenant  in  tail  (o).     The  presumption  stands    Paragraphia 
on  the  reasoning,  that  as  the  tenant  in  tail  can,  if  he  will,  acquire  ^^^^ — ^^'^'^ 
the  fee  simple,  an  inference  arises  from  his  not  doing  so,  that  he 
intends  the  estate,  which,  in  fact,  passes  by  his  forbearance  to  the 
remainderman,  to  pass  to  him  freed  from  the  charge. 

1534.  But  no  merger  will  be  presumed  of  a  charge  paid  off  by  Payment  oflE 
one  possessed  of  an  estate  defeasible  imder  an  executory  devise  (p),  *^.{  """'^y 
for  such  a  person  is  not  withm  the  prmciple  which  affects  tenants  in  is  defeasible, 
tail,  because  he  cannot  of  his  own  act  make  his  estate  indefeasible.  ?^  '^y  1'^° 

.  tenant  of 

Although,  therefore,  he  is  not  like  the  tenant  for  life  (because  upon  ehargcs  on 
a  contingent  event  his  estate  may  become  indefeasible)  yet  the  same  'n^cntance. 
principle  is  applied  to  him  which  is  applied  to  the  tenant  for  life,  as 
to  whom  (whether  he  be  simple  tenant  for  life  or  tenant  for  life 
with  remainder  in  fee  to  himself  (q)  after  contingent  remainders, 
and  whether  (r)  the  estate  be,  or  be  not  inalienable)  the  rule  is,  that 
by  payment  of  the  charge,  he  shall  be  presumed  to  be  a  creditor  for 
the  amount,  because  of  the  scantiness  of  his  estate,  even  though  he 
have  done  no  act  to  show  such  an  intention  ;  for  it  will  not  be  sup- 
posed that  he  would  discharge  a  debt  on  another  man's  estate  (s). 
For  the  same  reason,  where  a  person  entitled  to  the  equity  of  redemp- 
tion of  an  estate  which  is  jointly  mortgaged  together  with  another 
pays  off  the  mortgage,  it  will  be  kept  alive  in  his  favour  (t).  And 
so  it  will  where  one  whose  title  is  disputed  pays  off  the  debt  (1545). 
And,  if  a  tenant  for  life  mortgage  subject  to  a  prior  charge  on  the 
inheritance,  which  he  afterwards  pays  off  and  procures  to  be  assigned 
to  a  trustee  for  himself,  and  he  and  the  trustee  then  sell  for  valuable 
consideration,  the  mortgagee  of  the  tenant  for  life  has  no  equity 
against  the  purchaser  (w).  And  even  if,  upon  payment  of  the  charge, 
the  tenant  for  life  have  taken  an  assignment,  connecting  it  with  the 
legal  estate  of  inheritance,  and  has  so  prima  facie  put  an  end  to  the 
charge,  something  is  yet  required  to  show  an  intention  to  exonerate 
the  inheritance  (x).  No  obligation  is  upon  the  tenant  for  life  to 
declare  or  show  any  intention  to  keep  up  the  charge,  and  the  burden 
of  proof  is  on  those  who  claim  to  have  the  estate  exonerated  ;  even 

(o)  Duke  of  Chandos  v.  Talbot,  2  P.  Wins,  1304;  Chester  v.  Willes,  Ambl.  240. 

(p)  Drinkioater  v.  Combe,  2  Sim.  &  St.  340.  It  seems  that  this  Is  so,  whether 
the  executory  devise  take  effect  or  not.  In  Wigsell  v.  Wir/seU  (2  Sim.  &  St.  364),  the 
estate  tail  was  not  ultimately  defeated,  but  here  the  defeasible  estate  was.  Sec  the 
observation  of  Sir  A.  Hart  on  these  cases,  Astley  v.  Milks,  1  Sim.  at  p.  345. 

[q)  WyndJinm  v.  Earl  of  Egremonf,  Ambl.  753 ;  Re  Harvey,  Harvey  v.  Hobday, 
[1896]  1  Ch.  137. 

(r)  Countess  of  Shrewsbury  v.  Earl  of  Shrewsbury,  I  Ves.  Jun.  227. 

(s)  Jones  V.  Morgan,  1  Bro.  C.  C.  206;  FauR-ncr  v.  Daniel,  3  Hare.  199  ;  Jame- 
son V.  Stein,  21  Beav.  5;  Cole  v.  Stutely,  6  Jur.  314;  and  Liquidation  Estates 
Purchase  Co.  v.  Willonghby,  [1896]  1  Ch.  726. 

{t)  Taws  v.  Knowle%  [1891]  2  Q.  B.  504,  572. 

(m)  Harman  v.  Forster,  1  Dru.  &  Wal.  637. 

{x)  Burrell  v.  Earl  of  Egremont,  7  Beav.  205. 
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Paragraphs    where  the  remainderman  is  the  child  of  the  tenant  for  life  {y).    But, 
1534     1537  it  jjas  been  said,  that  the  smallest  demonstration  that  the  tenant  for 

life  meant  to  pay  the  money  himself,  will  prevent  his  representatives 

from  laying  claim  to  it  [z). 

Payment  off  1535.  Tenant  in  tail  in  remainder,  who  caimot  at  his  pleasure 
by  tenant  in  acquire  an  absolute  interest,  but  is  liable  to  be  defeated  by  the  birth 
remainder  of  issue  of  another  person  (a),  and  tenant  in  tail  with  powers  of 
*^^''^^'"8®^  leasing  and  jointuring,  but  who  is  restrained  from  alienation  (6), 
inheritance,     stand  in  this  particular  in  the  same  position  as  tenant  for  life. 

And  both  as  to  tenant  for  life  and  tenant  in  tail  in  remainder, 
the  equities  remain  unchanged,  though  the  one  afterwards  acquires 
the  fee  and  the  other  an  estate  capable  of  enlargement  into  a  fee, 
and  the  existence  of  which  at  the  time  of  payment  of  the  charge 
would  have  caused  a  merger  (c).  The  charge,  however,  only  remains 
unmerged  in  the  case  of  the  tenant  in  tail  in  remainder,  where  he 
has  become  entitled  to  it  by  payment.  Where  it  devolves  upon 
him  without  any  act  on  his  part,  it  will  merge  if  no  contrary  intention 
be  expressed,  and  it  be  indifferent  to  him  whether  it  shall  merge  or 
not  ((?). 

Infant  tenant       1536.  Vv'here  tenant  in  tail  is  an  infant,  there    is  also  no  pre- 
^      '  sumption  of  merger  (e)  ;  for  which  one  reason,  viz.,  that  non-merger 

was  more  beneficial  for  the  infant,  because  he  could  dispose  of  the 
charge  but  not  of  the  estate  during  his  infancy,  has  now  failed  ; 
but  as  the  presumption  of  merger,  in  the  case  of  tenant  in  tail,  goes 
on  the  principle  that  he  can  acquire  the  fee,  it  seems  there  will  still 
be  no  merger  in  the  case  of  the  infant  tenant  in  tail.  A  payment  by 
the  order  of  the  court  out  of  an  infant's  estate  will  not  cause  a  merger, 
as  no  intention  to  prejudice  the  estate  or  interest  of  the  infant  can 
be  imputed  to  the  court. 

Lunatic  1537.  As  the  lunatic  tenant  in  tail,  like  an  infant,  cannot  enlarge 

tenant  in  bis  estate  into  the  fee,  it  seems  there  should  be  no  merger  in  his 
case(/).  But  as  to  lunatics  seised  in  fee,  the  charge  will  merge 
on  the  usual  presumption,  and  because  between  the  real  and  personal 
representatives,  who  are  all  volunteers,  there  is  no  equity  to  change 
the  nature  of  the  property  [g). 

(y)  Re  Harvey,  Harvey  v.  Hobday,  [1896]  1  Ch.  137. 

(z)  Id. 

(a)   Wigaell  v.  Wigsell,  2  Sim.  &  St.  364. 

(6)  Countess  of  Shrewsbury  v.  Earl  of  Shreivsbury,  1  Ves.  Jun.  227. 

(c)  Horton  v.  Smith,  4  K.  &  J.  624 ;  Wigsell  v.  Wigsell,  supra  ;  Trevor  v.  Trevor, 
2  Myl.  &  K.  675. 

(d)  Horton  v.  Smith,  supra  ;   and  see  Wyndham  v.  Earl  of  Egreinont,  Ambl.  753. 

(e)  Ware  v.  Polhill,  11  Ves.  257;  Thomas  v.  Kemeys,  2  Vern.  348.     See  Lord 
Comj)ton  V.  Oxenden,  2  Ves.  Jun.  264,  and  Bulkeley  v.  Hope,  1  K.  &  J.  482. 

(/)  Coote,  Mort.  7th  ed.  1466. 

(</)  Lord  Compton  v.  Oxenden,  2  Ves.  Jun.  261. 
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1538.  The  principle  of  want  of    equity  to  brin-  back  a  charge   Pum.jraph, 
already  merged,  also  applies  where  after  the  merger  the  estate  goes  1538—1540 
over.     Thus,  where  the  same  person  being  tenant  in  tail  in  remainder  Chnrgo  once 
of  two  estates,  the  produce  of  the  sale  of  part  of  one  of  them  was  ""^■'■*-""'' 
applied  in  redeeming  the  land  tax  on  both,  the  land  tax  was  held  rulTiul^xl 
to  have  been  merged  ;  so  that  upon  one  of  the  estates  passing  from  '"  K«"*-TaL 
the  tenant  in  tail  to  another  person,  the  former  had  no  equity  to 
charge  it  with  the  money  applied  to  the  redemption  {h).    There 
may,  however,  be  equitable  circumstances,  under  which  the  re- 
mainderman must  repay  the  charge  to  the  representatives  of  the 
tenant  in  tail.     Thus,  where  a  tenant  in  tail  paid  off  a  mortgage 
secured  by  a  term,  of  which  he  took  no  assignment,  and  afterwards 
settled  the  estate  as  if  he  were  absolute  owner,  and  gave  legacies 
to  the  persons  entitled  in  remainder  by  his  will,  which  referred  to 
the   settlement,  it  was  held  {i),  that  those   persons   claiming   the 
estate  under  the  original  settlement  must  make  satisfaction  for  the 
charge  to  the  personal  estate  of  the  tenant  in  tail. 

Sub-section  {2).— Acts  by  which  an  intention  against,  or  in  favour 
of,  merger  may  be  shown  by  tenant  in  fee  or  in  tail,  and  by  tenant 
for  life  respectively. 

1539.  The  evidence  of  intention  against,  or  in  favour  of,  merger  Evidence 
may  in  the  first  place  be  either  direct  or  presumptive  (k),  and  parol  '^""^^  °^ . 
evidence  (/)  may  be  used. 

1540.  Merger  may  be  prevented  by  a  conveyance  to  a  trustee,  Exprc-is 
with  an  express  declaration  (m)  that   the  object  was  to  preserve  •'•^'a'^^'"'"- 
priority  in  respect  of  the  debt  paid  off.    And  where  no  assignment 

had  been  made,  an  express  declaration  of  intention,  in  a  case  where 
a  purchaser  paid  off  the  first  mortgage,  evidenced  by  the  written 
declaration  of  the  mortgagor  that  the  purchaser  should  stand  in 
the  first  mortgagee's  place  till  the  assignment,  has  also  been  hekl  (») 
sufficient  to  confer  the  priority  of  the  latter  upon  the  purchaser, 
although  the  payment  was  stated  to  be  made  out  of  the  purchase- 
money,  in  discharge  of  the  first  mortgage.  And  a  statement  in  a 
residuary  account  passed  by  the  owner  of  the  estate  at  the  stamp 
office,  that  he  had  retained  a  sum  of  money  towards  payment  of  the 
mortgage,  coupled  with  his  written  instructions  for  the  settlement 
of  the  estate,  after  payment  of  the  mortgage  debt,  was  held  to  show 
that  he  considered  the  charge  to  be  in  existence  ;  but  part  of  the 
estate  being  leasehold,  no  stress  was  laid  upon  an  expression  in  his 

(h)  Harrison  v.  Round,  2  De  G.  M.  &  G.  190.   But  Conf.  Earl  of  Buckinghamshire 
V.  Hobarf,  3  Swans.  186. 
(i)  Kirkham  v.  Smith,  1  Ve3.  Son.  257.      (k)  Hood  v.  Phillip.^,  3  Bi\av.  513. 
(0  Astleij  V.  3Iilles,  1  Sim.  298,  345.  (m)  Bailey  v.  Ricliardson,  9  Hare,  734. 

\n)  Watts  V.  Symes,  1  Dc  G.  M.  &  G.  240. 
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Mere 

conve3'ance 
to  trustee 
insuiScient 
to  preserve 
charge. 


Paragraphs    will,  that  the  devisee  should  take  the  property  with  all  the  liabilities 
1540—1542  attaching  thereto  (o). 

1541.  But  a  mere  conveyance  to  a  trustee  without  a  declaration 
of  intention  to  preserve  the  charge,  will  not  be  sufficient  {jp)  ;  this 
being  only  one  of  the  grounds  upon  which  in  equity  the  presumption 
of  merger  may  be  rebutted,  and  not  decisive  evidence  against  the 
merger.  Thus  where  a  person  entitled  to  a  reversion  purchased 
charges  on  the  estate,  which  were  conveyed  to  trustees,  who  declared 
that  they  held  them  for  the  purchaser  subject  to  the  prior  contingent 
rights  and  interests,  "  but  so  that,  as  against  the  'persons  who  tnight 
hecome  entitled  to  such  rights  and  interests"  the  charges  should  remain 
in  existence  ;  it  was  held  clear,  that  they  did  not  subsist  as  against 
his  devisees  [q). 

Indeed,  where  a  declaration  of  trust  is  made,  the  intention  of 
preventing  merger  should  be  clearly  and  unequivocally  stated,  and 
it  will  be  considered  that  if  the  intention  did  exist,  it  would  be 
expressed  in  such  an  instrument,  and  be  accompanied  by  a  declara- 
tion of  trust  of  the  charge.  In  a  declaration  of  trust,  therefore, 
the  intention  will  not  be  inferred  {r)  from  such  a  circumstance,  as 
the  form  of  a  covenant  by  the  trustee,  to  convey  the  estate  to  the 
owner,  his  heirs  and  assigns,  or  to  such  person  as  he,  his  heirs, 
executors,  administrators  or  assigns  should  appoint.  But  a  declara- 
tion that  a  mortgage  term  assigned  to  a  trustee  for  the  owner  of 
the  inheritance,  shall  be  held  upon  trust  for  him  his  executors 
administrators  and  assigns,  without  mention  of  his  heirs,  may  assist 
strongly  the  presumption  against  merger,  provided  it  be  made  in 
the  character  of  owner  of  the  charge  {s).  Such  a  declaration,  made 
b)"  the  owner  and  another,  where  they  happened  to  be  trustees  of 
the  fund,  was  treated  as  a  mere  declaration  of  the  trusts  by  which 
the  fund  was  originally  affected. 


Payment  of 
heavy 
interest  bj^ 
tenant  for 
life,  or  release 
to  trustees  of 
term  created 
for  raising 
charge,  is 
evidence  of 
merger. 


1542.  The  payment  of  interest  much  beyond  what  the  profits 
of  the  estate  would  have  discharged,  was  in  an  old  case  said  to  raise 
in  the  case  of  tenant  for  life,  a  presumption  that  he  meant  to 
merge,  and  not  to  preserve  the  debt  which  he  had  discharged  {t). 
And  merger  has  been  also  held  to  be  caused  (in  the  absence  of 
evidence  showing  a  contrary  intention)  by  the  effect  of  a  general 
release  {u)  by  the  tenant  for  life  to  the  trustees  of  the  settlement, 
(by  which  a  term  was  created  in  them  for  securing  the  charge),  as 
amounting  to  a  declaration  that  the  charge  should  not  be  raised. 

But,  in  considering  the  efiect  of  a  release,  note  that  the  general 


(o)  Hatch  V.  Skelton,  20  Beav.  453. 

ip)  Parry  v.  Wright,  1  Sim.  &  St.  369,  (affirmed  5  Russ.  142)  ;  Hood  v.  Phillips, 
3  Beav.  513. 

(q)  Lord  Selsey  v.  Lord  Lake,  1  Beav.  146.  (r)  Hood  v.  Phillips,  supra. 

(s)  Gunter  v.  Gunter,  23  Beav.  571  ;   Tyrwhitt  v.  Tyrwhitt,  32  Beav.  244. 

{t)  Jones  V.  Morgan,  1  Bro.  C.  C  206.         (»)  Clifford  v,  Clifford,  9  Hare,  675. 
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intention  will  be  carried  out,  and  conditional  and  provisional  terms  I'aragrnpln 
supported  ;  so  that  where  a  judgment  creditor  executed  a  deed,  by  ^^^*  ^^'*^ 
which  the  debtor  conveyed  all  his  real  and  personal  estate  for  the 
benefit  of  creditors,  and  they  covenanted  that  it  should  operate  as  a 
general  release,  but  should  not  destroy  the  mortgage,  pledge,  lien 
or  other  specific  security  of  any  creditor,  the  judgment  creditor 
was  held  not  to  have  released  the  judgment  so  as  to  affect  his 
priority  over  a  subsequent  judgment  creditor,  not  a  party  to  the 
deed  (x). 

1543.  On  the  other  hand,  the  presumption  in  favour  of  merger  Presumption 
will  be  strengthened  (though  not  concluded),  if  the  owner  of  the  ^vher7e.suite 
estate  dispose  of  it  by  will,  making  no  mention  of  the  charge  (unless  dealt  with, 
there  be  other  charges  to  which  the  devise  is  subject,  and  which  JJj'^!n°i"n  ^f 
are  also  not  mentioned),  and  using  language  calculated  to  exclude  debt, 
the  existence  of  any  charge  on  the  estate  (y),  or  other  circumstances 
showing  that  it  was  not  treated  as  subject  to  any  charge  (2).  If 
the  owner  mortgage  the  estate  absolutely  without  noticing  the 
charge,  it  will  merge  (a).  And  a  charge  secured  by  a  term  has  been 
held  to  merge  (6) ,  contrary  to  the  admitted  intention  of  the  owner, 
where  he  settled  the  estate,  covenanting  fully  that  it  was  free  from 
incumbrances,  even  though  he  afterwards  made  a  disposition  by 
will,  which  showed  that  he  considered  it  to  be  subsisting.  But  in 
a  later  case  (c),  where  land  tax  had  been  redeemed  by  the  guardians 
of  an  infant  tenant  in  tail,  who  died  having  bequeathed  it  (before 
the  Wills  Act)  to  the  next  tenant  in  tail,  who  suffered  a  recovery  and 
made  a  re-settlement  by  a  particular  description  of  the  estate  only, 
with  the  usual  general  words,  and  covenanted  against  incum- 
brances (d),  with  particular  exceptions  which  did  not  refer  to  the 
land  tax,  but  after  the  date  of  the  settlement  always  received  the 
land  tax  by  distinct  and  separate  payments  from  the  tenants,  and 
devised  it  by  his  will ;  it  was  held,  that  the  settlement  did  not 
include  the  land  tax,  if  there  had  been  otherwise  no  merger.  That 
there  was  none  prior  to  settlement,  seems  clear  on  the  authority  of 
Ware  v.  PolJdll{e),iQv  the  first  tenant  in  tail  died  an  infant,  and  the 
second  was  yet  an  infant  when  he  took  the  estate,  and  do\\m  to  the 

(x)  Solly  V.  Forbes,  2  Brod.  &  Ring.  38  ;  Twopenny  v.  Young,  3  B.  &  C.  208  ; 
Green  v.  Wymi,  L.  R.  7  Eq.  28,  (affirmed  L.  R.  4  Ch.  204) ;  Squire  v.  Ford,  9  Hare,  47. 

(y)  Hood  V.  Phillips,  3  Beav.  513  ;  Grice  v.  Shair,  10  Hare,  70  ;  Swinfen  v. 
Swinfen,  29  Beav.  199.     See  Be  Lloyd's  Estate,  [1903]  1  Ir.  R.  144. 

(z)  Pitt  V.  Pitt,  22  Beav.  294. 

(a)  Tyler  v.  Lake,  4  Sim.  351,  (affirmed  2  Russ.  &  Myl.  183) ;  Be  Gibbon,  Moore  v. 
Gibbon,  [1909]  1  Ch.  367.  And  see  Otter  v.  Lord  Vaux,  6  De  G.  M.  &  G.  638 ;  Pla.l 
V.  Mendel,  27  Ch.  D.  246,  251. 

(b)  Gower  v.  Gorver,  1  Cox,  53. 

(c)  Blundell  v.  Stanley,  3  De  G.  &  Sm.  433  ;  and  see  Neame  v.  Moorsom,  L.  R. 
3  Eq.  91. 

(d)  See  also  Bulkeley  v.  Hope,  1  Kay  &  J.  at  p.  487. 

(e)  11  Ves.  257. 
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Where 
owner  has 
directed  debt 
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against 
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brancer. 

Even  express 
extinction 
of  one  charge 
does  not 
necessarily 
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another. 


No  merger 
where  it 
would 

extinguish  a 
trust  for 
separate  use. 


Even  -where 
merger  takes 
place,  debt 
may  subsist 
for  purposes 
of  legal  dutj-. 


time  of  the  recovery  ;  and  tlie  acts  after  the  settlement  seem  also 
sufficient  to  prevent  merger  ;  but  query,  if  the  construction  of  the 
deed  itself  can  be  reconciled  with  that  in  Gower  v.  Gower. 

1544.  A  prior  charge  will  not  be  held  to  subsist,  as  against  a 
puisne  inciunbrancer,  where  the  owner  of  it  and  of  the  estate,  in 
disposing  of  the  latter  by  an  instrument  to  which  the  imisne  incum- 
brancer was  not  a  party,  has  provided  that  the  charge  shall  not  be 
raised  (/). 

1545.  Even  the  express  extinction  of  certain  charges,  and  the 
conveyance  of  the  estate  subject  to  another  charge,  does  not  neces- 
sarily imply  an  intention  not  to  extinguish  the  latter  ;  as  where 
the  charge  referred  to  was  not  capable  of  being  extinguished  at 
the  date  of  the  conveyance,  the  gTantor  being  only  contingently 
entitled  thereto  {g).  And  where  a  person  whose  title  to  a  share 
in  the  equity  of  redemption  is  being  disputed  by  a  third  person, 
pays  off  the  mortgage  'pendente  lite,  and  takes  a  reconveyance,  the 
court  will  presume  an  intention  to  keep  alive  the  mortgage  in  favour 
of  the  person  who  paid  it  off  (7i). 

1546.  There  will  be  no  merger,  where  merger  would  prevent 
the  operation  of  a  trust  to  which  the  interest  in  question  is  subject. 
Hence  an  annuity  charged  upon  real  estate  in  favour  of  a  married 
woman  for  her  separate  use,  will  not  merge  in  a  life  interest  given 
her  in  the  same  estate  ;  because  the  rents  would  then  become  subject 
to  the  control  of  the  husband,  contrary  to  the  trust  {i).  This 
reason,  however,  fails  where  a  woman  married  after  January  1st, 
1883,  acquires  property  after  her  marriage,  or  having  been  married 
before  that  day  acquires  the  property  afterwards  [k). 

1547.  A  charge  may  subsist  for  a  limited  purpose  only,  and 
may,  although  merged,  be  subject  to  liabilities  as  an  existing  charge. 
Thus,  where  a  woman  was  entitled  in  fee  to  real  estate,  which 
descended  to  her  from  her  father,  subject  to  a  mortgage  made  by 
him  to  secure  money  to  which  she  was  also  entitled,  after  maldng 
both  the  land  and  the  money  a  security  for  an  annuity  and  other 
moneys,  she  devised  the  estate  with  other  property,  after  payment 
of  her  own  debts,  and  after  the  affairs  of  her  father  should  have  heen 
settled  (for  the  settlement  of  which  she  had  previously  given  direc- 
tions), to  H.,  without  referring  to  the  mortgage  debt.  This  was 
held  (l)  to  cause  a  merger,  in  favour  of  the  devisee,  such  being  the 
most  natural  way  of  discharging  her  father's  debt  to  herself ;   but 

(/  )  Farrow  v.  Rees,  4  Beav.  18. 

{g)  Johnson  v.  Webster,  4  De  G.  M.  &  G.  474  ;  foil.  Be  Duke  of  Somerset,  Thynne 
V.  St.  Maur,  55  L.  T.  753. 

{U)  Re  Pride,  Shackell  v.  Colnett,  [1891]  2  Ch.  135. 
(i)  Byam  v.  Sutton,  18  Jur.  847. 
{k)  Married  Women's  Property  Act,  1882,  ss.  2,  5. 
{I)  Swabey  v.  Swabey,  15  Sim.  106,  502. 
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the  mortgage  debt,  being  in  existence  at  lier  death,  remained  subject   Pumgraph, 
to  probate  and  legacy  duty.  1547—1549 

1548.  Where  a  tenant  in  tail  in  remainder,  after  a  life  estate,  Paymont  of 
granted  an  annuity  to  the  tenant  for  life,  to  cease  upon  his  death,  """"'*>'  ''v 
or  upon  the  discharge,  by  the  tenant  in  tail,  his  heirs,  executors,  to  tc"ian t  fo'J 
administrators  or  assigns,  during  the  life  of  the  tenant  for  life,  of  ''^'■' '"  ^'^'^ 

rtain  heavy  mortgages  to  which  the  estate  was  subject,  the  mort-  ^'.i';Jl"  "Snfi 
gages  were  held  to  have  merged  in  the  inheritance.  For  it  could  ''>:^*^^"*Dt  in 
not  be  intended,  in  the  absence  of  express  provision,  that  the  annuity 
should  cease  on  payment  of  the  mortgages,  if  the  annuitant  were 
to  pay  the  interest  to  the  tenant  in  tail,  instead  of  the  mortgagees  ; 
there  being  an  obvious  intention  to  relieve  the  tenant  for  life,  and 
it  being  for  the  general  benefit  of  the  family  that  the  estate  should 
be  exonerated  (m). 

1549.  Where  the  evidence  of  the  conduct  or  acts  of  the  owner  Where 
of  the  estate  is  none  or  neutral,  the  course  most  beneficial  to  himself  c""'"''"*!* 
will  be  considered  as  that  which  he  purposed  to  follow  (n).     The  facts,  owtur  will  Ik> 
therefore  (o),  that  the  estate  is  subject  to  debts  and  le-xacies,  or  P'"«'"'"e'' 

.  r-'  7         j^  have 

other  charges,  to  which  the  charge  in  question  is  paramomit  (unless  intended  to 
the  estate  be  devised  to  the  owner  of  such  a  charge  (p)  ),  even  ^^^^% 
although  from  the  state  of  the  testator's  assets  the  hability,  in  the 
case  of  debts  and  legacies,  be  of  little  apparent  importance  ;  the 
uncertainty  whether  the  estate  will  be  sufficient  to  bear  all  it« 
burthens  ;  and  other  matters  which  make  it  better  for  the  owner  of 
the  estate  to  preserve  than  to  merge  the  charges,  will  be  taken  as 
grounds  for  presuming  his  intention  so  to  do. 

But  this  reasoning  as  to  paramount  charges  does  not  apply  where 
the  intermediate  interests  are  created  by  the  act  of  the  owner 
himself.  Therefore  where  the  owner  in  fee  of  an  estate,  subject  to 
a  charge  in  which  he  had  a  contingent  interest,  created  estates  by 
his  marriage  settlement,  it  was  held,  upon  the  happening  of  the 
contingency,  that  the  charge  had  merged,  and  a  bill  by  the  repre- 
sentatives of  the  owner  to  establish  it  was  dismissed  {q). 

W'here  on  the  construction  of  an  agreement  no  intention  to 
merge  a  charge  is  apparent,  and  there  is  no  other  contract  to  do  so, 
it  will  not  be  admitted  {r)  as  a  valid  argument  to  destroy  a  pre- 
sumption against  merger,  arising  from  the  interest  of  the  owner  of 

(m)  Hoghton  v.  Hoghton,  15  Bcav.  278. 

(n)  Adains  v.  Anf/ell,  5  Ch.  D.  0.34  ;  Tkonie  v.  Cann,  [1895]  A.  C.  11  ;  Liquidation 
Estates  Purchase  Co.  v.  Willoughbij,  [ISHC]  1  fli.  720.  See  Re  French- Bravslcr's 
Settlements,  Walters  v.  Frcnch-Brewster,  [1904]  1  Ch.  713. 

(o)  Forbes  v.  Moffatt,  18  Ves.  384  ;  Earl  of  Clarendon  v.  Barhatn,  1  Y.  &  Coll. 
C.  C.  688  ;  Grice  v.  Shaw,  10  Hare,  76  ;  Davis  v.  Barrett.  14  Beav.  542  ;  Bijam  v. 
Sutton,  18  Jur.  847  ;  Faulkner  v.  Daniel,  3  Hare,  199  ;  IJakh  v.  Skcllon,  20  Beav. 
453. 

(p)  Swinfen  v.  Swinfen,  29  Beav.  199. 

(q)  Johnson  v.  Webster,  4  Dc  G.  M.  &  G.  474. 

(r)  Davis  v.  Barrett,  14  Beav.  542. 
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the  estate,  that  the  honesty  of  the  transaction  would  be  affected  by 
the  presumption. 

Where  tenant  in  tail,  beheving  himself  to  be  seised  in  fee,  subject 
to  a  term  for  securing  a  charge,  made  a  mortgage  as  of  the  fee,  and 
out  of  the  proceeds  paid  of!  the  charge,  leaving  the  term  outstanding, 
it  was  held  (s),  that  though  there  was  an  intention  to  destroy  the 
charge,  yet,  as  the  whole  estate  could  not,  under  the  circumstances, 
be  enjoyed  according  to  the  whole  intention,  the  term,  never  having 
been  assigned,  should  be  considered  as  subsisting  to  secure  the 
amount  of  the  original  charge. 

1550.  The  intention  to  merge  will  not  be  imputed  to  a  person 
on  account  of  particular  dealings  with  the  estate,  where  those 
dealings  are  carried  out  in  a  manner,  or  by  words,  only  explicable 
on  the  supposition  that  the  person  concerned  was  ignorant  of  his 
rights  ;  as  where  (t)  a  tenant  for  life,  being  also  executor,  paid  off 
certain  charges  on  the  settled  estate,  under  circumstances  which 
showed  his  belief  that  in  the  character  of  executor  and  residuary 
legatee  of  the  settlor  he  was  bound  so  to  do. 

1551.  Merger  will  not  take  effect,  it  seems,  in  favour  of  a  person 
who  acquires  a  title  under  circumstances  amounting  to  evidence  of 
fraud.  Thus,  where  the  legal  owner  of  an  estate,  subject  to  a  hen 
and  a  contract  to  execute  a  mortgage,  and  not  being  in  possession 
of  the  title  deeds,  mortgaged  the  estate  in  fee  to  a  person  who  made 
no  inquiry  for  the  deeds  or  into  the  title,  and  afterwards  conveyed 
the  equity  of  redemption  to  the  prior  incumbrancer  (who  had  no 
knowledge  of  the  legal  mortgage),  the  prior  incumbrance  was  not 
held  to  have  merged  in  the  equity  of  redemption  (u). 

1552.  The  8th  section  of  the  Real  Property  Limitation  Act, 
1874  (c.  57)  (x)  (which  forbids  any  proceeding  for  the  recovery  of 
money  secured  by  any  mortgage,  judsrment  or  lien,  or  otherwise 
charged  upon  or  payable  out  of  any  land  or  rent,  but  within  twelve 
years  after  a  present  right  to  receive  the  same  shall  have  accrued 
to  some  person  capable  of  giving  a  discharge  or  release,  miless  some 
part  of  the  principal  money  or  interest  shall  have  been  paid,  or 
acknowledgment  of  the  right  given  in  writing,  signed  by  the  person 
by  whom  the  same  shall  be  payable  or  his  agent  to  the  person  entitled 
thereto  or  his  agent,  and  in  such  case,  but  within  twelve  years  after 
such  payment  or  acknowledgment,  or  the  last  of  them,  if  more  than 
one)  :    will  not  deprive  the  personal  representatives  of  the  benefit 

(«)  Earl  of  Buckinghamshire  v.  Hobart,  3  Swans.  186  ;  and  see  as  to  the  subsistence 
of  the  term,  CUfJard  v.  Clifford,  9  Hare,  675. 

(0  Burrell  v.  Earl  of  Egremont,  1  Beav.  205  ;  Connolly  v.  Barter,  [1904]  1  Ir.  R. 
130. 

(«)  Worthington  v.  Morgan,  16  Sim.  547. 

(x)  Substituting  twelve  for  twenty  years,  limited  by  3  &  4  Will.  4,  c.  27,  after 
January  1st,  1879. 
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of  a  charge  which  has  been  paid  off,  where  there  i.s  no  assi^naldf  l'-ir,fir.ii,h^ 
person  liable  to  pay  the  charge,  or  who  by  the  delay  could  be  iu<luct'd  ^^^''^  ^^"^^ 
to  suppose  that  it  was  abandoned  or  merged,  or  where  the  rent  out 
of  which  the  interest  is  payable,  is  receivable  by,  and  belongs  to, 
the  person  entitled  to  the  interest.  For  it  is  assumed  by  the  Act 
that  there  is  a  person  by  whom  the  charge  is  presently  payable,  oi- 
who  is  capable  of  paying  the  principal  or  interest,  or  of  making  an 
acknowledgment  of  the  right  thereto  {y). 

1553.  Here  it  may  be  noticed,  that  upon  the  merger  of  tithes  On  njcrgt-r 
by  virtue  of  the  Acts  (2)  passed  for  that  purpose,  the  lands  in  which  'i|[,.',|',Ij]7rJnct 
the  tithes  are  merged  become  subject  to  such  charges  and  incum-  on  tlu-  tiihitt 
brances  as  affected  the  tithes  before  the  merger,  to  the  extent  of 
the  value  of  the  tithes,  and  such  charges  and  incumbrances  have 
priority  over  any  other  charges  or  incumbrances  which  affected  the 
lands  at  the  time  of  the  merger,  and  the  lands  and  their  owners 
are  subject  (a)  to  the  same  liabilities  in  respect  of  the  charges  and 
incumbrances,  as  affected  the  tithes  and  their  owners  before  tlie 


ncos 


an-  .shifted  to 
the  estate. 


merger. 


And  by  the  operation  of  the  confirmation  clause  in  the  latter 
Act  (6),  which  makes  valid  at  law-  and  in  equity  (subject  to  such 
charges  and  incumbrances)  all  instruments  purporting  to  merge 
tithes,  and  made  with  the  consent  of  the  commissioners  before  tlie 
passing  of  the  Act,  tithes  have  been  declared  to  be  effectually 
merged  by  the  act  of  a  person  absolutely  without  title  to  them  (c)  : 
it  being  held  that  both  the  intention  and  the  words  of  the  Act  were 
as  much  directed  to  cases  in  which  the  person  affecting  the  merger 
had  no  title  at  all  to  the  tithes,  as  to  those  in  which  he  had  merely 
an  insufficient  title. 

Section  II. 
Merg'er  of  the  Security. 

PARAOR.vrn 

Security  merges  in  one  of  higher  nature        . .         . .         •  •         •  •         •  •  1554 

When  higher  security  includes  interest  as  u-ell  as  principal  the  rate  is  that 

payable  on  the  higher  security •  •  •  •  ■  •  l55o 

Remedies  on  higher  and  loiver  securities  must  he  co-extensive         ..  ■  ■  1556 

Securities  must  be  vested  in  same  person  in  respect  of  the  name  debt         .  .  1557 

Merger  does  not  prevent  bankruptcy  proceedings  for  original  debt  . .  1558 

No  merger  if  higher  security  ineffectual        1^59 

Merger  of  security  preventable  by  intention  to  contrary        1560 

1554.  The  benefit  of    the  security  will   also  be  lost  when  it  Security 
merges  into  another  security  of  a  higher  nature.     As  if  a  judgment  "[""hf^lj^" 

{y)  Burrell  v.  Earl  of  Egremont,  7  Bear.  205,  under  Act  of  3  &  f  JJ';"-  •*  j   ^ffj- 
and  foil.  Topham  v.  Booth,  35  Ch.  D.  007  ;  Be  Drax,  Savdle  v  Drax    lOO.}]  1  Ch.  .S  . 
(z)  6  &  7  Will.  4,  c.  71  ;   1  &  2  Vict.  c.  64 :   2  &  3  \  ict.  c.  02  ;  9  .\:  10  \  ict.  c.  .3. 
(a)  2  &  3  Vict.  c.  62,  s.  1  ;  9  &  10  Vict.  c.  73,  s.  19. 
(6)  9  &  10  Vict.  c.  73,  s.  19.  (c)  Walker  v.  Bentley,  9  Hare,  029. 
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or  security  by  specialty  or  hypothecation  be  taken  for  a  debt,  which 
was  only  secured  by  covenant  or  by  simple  contract  ((Z),  or  the 
whole  or  part  of  an  estate  which  is  subject  to  a  judgment,  be  con- 
veyed to  the  judgment  creditor  (e).  And  if  a  person  having  a  security 
by  deposit  of  deeds,  afterwards  take  a  legal  security  on  the  same 
property  for  other  advances,  without  any  stipulation  as  to  the 
lirst  debt,  the  possession  under  the  deed  merges  the  former  pos- 
session, and  the  security  stands  for  the  advances  only(/).  An 
original  mortgage  will  not,  however,  be  merged  by  a  new  mortgage 
on  the  same  property,  taken  as  security  for  the  old  debt  and  further 
advances  {g). 

1555.  If  the  judgment  or  other  higher  security  covers  not  only 
the  whole  of  a  debt  which  is  secured  both  by  covenant  and  by  a 
charge  upon  property,  but  also  all  the  interest  secured,  and  no 
implied  contract  for  future  interest  has  arisen,  the  creditor  will 
only  be  able  to  recover  (either  personally  against  the  debtor,  or  by 
virtue  of  his  security  on  the  estate)  interest  after  the  rate  payable 
under  the  higher  security  {ex.  gr.  where  the  higher  security  is  a 
judg-ment,the  interest  will  be  limited  as  from  the  date  of  the  judgment 
to  four  per  cent,  (h) ).  But  it  would  seem  (although  this  ?s  not 
quite  settled)  that  where  future  interest  at  a  higher  rate  than  four 
per  cent,  is  provided  for  by  words  clearly  showing  that  it  is  to  be 
paid  even  after  judgment,  the  remedy  for  interest  after  the  higher 
rate  against  the  property  will  remain  (i). 

1556.  It  is  a  necessary  condition  for  merger  of  a  security,  that 
the  remedy  given  by  the  higher,  be  co-extensive  with  that  under 
the  inferior  security.  Therefore  if  several  be  indebted  on  a  joint 
and  several  note,  and  some  only  of  them  execute  a  mortgage,  the 
liability  on  the  note  will  not  merge  in  the  covenant  in  the 
mortgage  (Ic). 

But  the  original  remedy  against  several  co-debtors  may  merge 
in  a  judgment  obtained  against  one  of  them,  if  the  debt  be  the  same, 
and  the  creditor,  having  notice  of  the  joint  liability,  elect  to  take 

{d)  Re  European  Central  Rail.  Co.,  Exp.  Oriental  Finance  Corporation,  4  Ch.  D. 
66  ;  baunders  v.  MiUome,  L.  R.  2  Eq.  573  ;  The  Elpis,  L.  R.  4  Ad.  &  E.  1. 
(e)  Hele  v.  Lord  Bexley,  17  Beav.  14. 
( / )   Vaiighan  v.  Vanderstegen,  2  Drew.  289. 
(g)  Tenison  v.  Sweeny,  1  Jo.  &  Lat.  710.     See  Exp.  Harris,  Re  James,  L.  R.  19 

oo^^^t"^^  -^wroijeaji  Central  Rail.  Co.,  Exp.  Oriental  Finance  Corporation,  4  Ch.  D. 
66  ;  Exp.  Feivmgs,  Re  Sneyd,  25  Ch.  D.  338  (C.  A.). 

(i)  Popple  V.  Sylvester,  22  Ch.  D.  98;  foil.  Loivry  v.  Williams,  [1895]  1  Ir. 
K.  274.  And  see  Jlegg  Pro-^ser  v.  Evans,  [1895]  1  Q.  B.  108;  but  conf.  Exp. 
Jtewings,  Re  Sneyd,  supra,  and  Arhuthnot  v.  Bunsilall,  62  L.  T.  234. 

g)  Twopenny  v.  Young,  3  B.  &  C.  208  ;  Ansell  v.  Baker,  15  Q.  B.  20  ;  SJiarpe  v. 
Gibbs    16  C.  B.  (n.s.)  627  ;   Boahr  v.  Mayor,  19  C.  B.  (n.s.)   76,   explaining  Price 

\'  {f,^'"'","'  ^^  ^-  ^-  ^^^  '  ^^P-  ^('^^^  ^«  RiMon,  3  Deac.  358 ;  Westmoreland  Green 
<L-  Blue  Slate  Co.  v.  Feilden,  [1891]  3  Ch.  15. 
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his  remedy  against  one  of  them  only  (l).     In  such  a  case,  if  the   rurwjmj.hx 
co-debtors  become  bankrupt,  the  creditor  cannot  prove  against  the  ^^^^     ^^^^ 
joint  estates.     But  a  voluntary  election  to  take  the  single  remedy 
is  necessary  to  effect  the  merger,  which  does  not  arise  if  the  creditor 
has  not  an  opportunity  of  suing  the  other  co-debtors  (»?). 

1557.  There  will  be  no  merger  unless  the  securities  are  vested  Securities 
in  the  same  person  (n) ;  the  interposition  of  a  trustee  for  the  creditor  ™"  ^^.^i  ^^ 

is  therefore  commonly  resorted  to  for  the  purpose  of  preserving  the  same  person 
remedies  under  the  original  security.     It  is  also  necessary  for  merger,  [", Jg^m^  ° 
that  the  debt  comprised  in  each  security  should  be  the  same.     There-  debt, 
fore  a  bond  conditioned  for  the  payment  of  sums  already,  or  there- 
after to  be  advanced,  will  not  destroy  the  remedy  on  simple  contract 
for  the  existing  balance  of  account  (o)  ;  nor,  on  the  other  hand,  will 
the  remedy  for  a  debt  of  an  indefinite  amount  be  merged  in  a  bond 
for  a  limited  sum  (p).      The  same  rules  hold  where  the  higher 
security  consists  of  a  judgment ;  for  unless  the  demand  be  the  same, 
and  the  judgment  was  confessed  to  the  same  persons,  who  hold  the 
inferior  security,  or  was  accepted  in  satisfaction  of  the  debt  due  on 
that  security  (q),  or  unless  the  creditor  have  elected  to  proceed 
against  one  only  of  the  debtors  (r),  there  will  be  no  merger. 

1558.  It  was  also  held  that  a  judgment  or  other  higher  security.  Merger  docs 
which  for  ordinary  purposes  would  extinguish  the  original  debt,  banCp^cy 
will  not  so  extinguish  it  as  to  prevent  the  creditor  from  making  the  proceedings 
debtor  a  bankrupt  in  respect  of  that  debt,  so  long  as  it  remains  j°  bt*!^'^"^ 
unsatisfied  (s). 

1559.  There  will  be  no  mero;er  if    the  hicrher  security  be  in- No  merger 

*^  -if  iiioriGr 

efiectual.  If,  therefore,  there  be  an  equitable  mortgage,  with  an  security 
agTeement  for  a  legal  mortgage,  and  the  latter  be  made  but  caimot  ineffectual, 
take  efiect  by  reason  of  a  prior  act  of  bankruptcy,  the  bankruptcy 
which  avoids  it  will  revive  the  equitable  security  {t).  And  similarly 
where  an  equitable  mortgagee,  by  deposit,  took  a  bond  to  secure  the 
same  debt,  and  entered  up  judgment  thereon,  which  he  afterwards 
registered  as  a  mortgage  against  the  lands,  it  was  held  that  he  did 
not  thereby  forfeit  his  equitable  security,  or  lose  his  priority  (u). 

(l)  Exp.  Higgins,  Re  Tyler,  3  De  G.  &  J.  33. 

(m)  Exp.  Waterfall,  Re  Morrison,  4  De  G.  &  Sm.  199. 

{n)  Bell  V.  Banks,  3  Man.  &  Gr.  258. 

(o)  Holmes  v.  Bell,  3  Man.  &  Gr.  213. 

(p)  Norfolk  Rail.  Co.  v.  M'Namara,  3  Ex.  628. 

(q)  Drake  v.  Mitchell  3  East,  251  ;  dist.  Cainhcfort  v.  Chapman,  19  Q.  B.  D. 
229  ;  Bell  v.  Banks,  3  Man.  &  Gr.  258. 

(r)  Exp.  Higgins,  Re  Tyler,  3  De  G.  &  J.  33. 

(s)  Exp.  Griffiths,  3  De  G.  M.  &  G.  174;  Re  King  and  Beeslcy,  [1895]  1*Q.  B. 
189. 

(t)  Exp.  Harvey,  Re  Emery,  1  Mont.  &  C.  261. 

(w)  Re  Jenning's  Estate,  15  L.  R.  Ir.  277  ;  and  see  Wegg  Prosser  v.  Evans,  [1895] 
1  Q.  B.  108. 
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Paragraph        1560.  Merger  of   a  security  may  be  prevented  by  an  expressed 

or  implied  intention  to  the  contrary  (1526).     A  recital  in  the 

Merger  of        secui-ity  that  it  is  given  by  way  of  further  or  collateral  security, 

preventable     ^^^^^  prevent  it  both  at  law  and  in  equity  (x)  ;   and  an  intention 

by  intention    against  it  may  be  sufficiently  shown  from  the  nature  of  the  trans- 

'  ■     action,  or  the  acts  of  the  parties.     Thus  where  a  reversionary  lease 

was  deposited  as  security,  and  the  debtor  afterwards  purchased 

the  lease  in  possession  and  deposited  it  with  the  same  lender  as 

security  for  another  sum,  it  was  held  that  there  was  no  merger  (y). 

Nor  will  a  surrender  of  the  earlier  security  be  implied  on  the  ground 

that  a  security  of  a  higher  nature  is  vested  in  a  trustee  for  the 

mortgagee,  where  no  intention  to  abandon  the  earlier  security  is 

apparent  (2), 

(x)  Twopenny  v.  Tou7ig,  3  B.  &  C.  208  ;  Exp.  Pennell,  2   IMont.  D.  &   De    G. 
273  ;  Commissioners  of  Stamps  v.  Hope,  [1891]  A.  C.  476. 

(y)  Exp.  Whitbread,  Be  Dix,  2  Mont.  D.  &  De  G.  415.    And  see  Dolling  v.  White, 
17  Jur.  505. 

(2)  Locking  v.  Parker,  L.  R.  8  Ch.  30. 
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lUGHT   OF  MOllTGAGOR   TO   ASSIGNMENT   OF   THK 

MORTGAGE 

A  MORTGAGOR  may,  under  certain    circumstances,  require  an 
assignment  of  the  mortgage  security  to  be  made  t.,  a  third 
person  named  by  himself  (s.  2  of  the  Act  Respecting  Mort- 
gages of  Real  Estate  (a)).     A  mortgagee  in  possession  is  not 
bound  to  give  an  assignment  of  the  mortgage,  but  lie  may  be 
required  to  give  a  reconveyance  (/>).     Where  a  mortgagor  has 
assigned  his  equity  of  redemption,  he  is  entitled,  if  called  upon 
to  pay  the  mortgage  money,  to  an  assignment,  and  this,  although 
the  mortgagee  holds  a  subsequent  mortgage  from  the  purcha-ser 
of  the  equity  of  redemption  (c).     And  he  is  entitled  as  against 
the  purchaser  of  the  equity  of  redemption  to  a  charge  on  the 
land  for  the  amount  so  paid  by  him  (d).     Where  tlie  mortgagor 
of  certain  lands  sold  them  for  a  sum  in  excess  of  the  amount'^of 
his  mortgage,  the  purchaser  raising  such  excess  by  a  mortgage 
to  the  original  mortgagee,  the  mortgagor  was  held  entitled  to 
an  assignment  of  the  mortgage  made  by  him  on  his  paying  the 
original  mortgagee  merely  the  amount  due  thereon,  and  without 
paying  off  the  second  mortgage  (e).     In  Stark  v.  Iicid(/)  th.- 
mortgagees  in  possession  of  certain  lands  afterwards  aciuired 
by  transfer  a  second  mortgage  on  the  same  property,  and  then 
brought  action  on  the  covenant  in  the  first  mortgage  against 

(a)  R.  0.  8.  (1007),  c.  121. 

(b)  Stark  V.  Rptd  (1805),  2(3  Out.  L'.')?  ;  R.  S.  O.  (1807),  c.  121,  b.  2 

(c)  Stark  V.  lieid  (1S0.>),  2G  Out.  2r.7 ;  II7we/tr  v.  Brooke  (1891),  26  Out  0,;  • 
Queen's  College  v.  Clazton  (1804),  25  Ont.  282. 

(d)  Hamilton  Frorideid  Loan  and  Inrcstment  Society  v.  Smith  (1888),  17 
Ont.  1.  The  law  is  ckar  that  a  mortgagor  cannot  defeat  liis  own  mortgage  by 
purchasiDg  a  paramount  title,  see  Mitchll  v.  liuthcr/ord  (1000),  12  W.  L  R  55 

(e)  Wlarler  v.  Brooke  (1894),  26  Ont.  96. 
(/)  (1805),  26  Out.  257. 
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the  original  mortgagors,  wbo  had  parted  with  the  equity  of 
redemption  before  the  second  mortgage  was  given,  and  who 
demanded  a  reconveyance  upon  payment  of  the  amount  of  the 
first  mortgage  subject  to  equities  of  redemption  existing  in 
other  parties.  It  was  held  that  the  original  mortgagors  were 
entitled  to  this,  and  that  the  mortgagees  could  not  tack  the 
amount  of  tbe  second  mortgage  to  the  first  and  require  payment 
of  both.  In  Queen's  College  v.  Claxton  (g)  a  mortgagor  of  land 
conveyed  his  equity  of  redemption  to  several  gi-antees,  one  of 
whom  agreed  to  pay  off  the  mortgage,  and  some  of  whom  also 
executed  further  mortgages  upon  the  land.  The  first  mort- 
gagee proceeded  to  foreclose  and  to  sue  the  mortgagor  upon  his 
covenant,  whereupon  the  latter  requested  the  first  mortgagee  to 
assign  his  mortgage  to  a  third  person  who  had  advanced  the 
money  and  paid  off  the  mortgage.  It  was  held  that  the  first 
mortgagee  was  bound  to  execute  the  assignment  as  asked,  not- 
withstanding the  subsequent  incumbrances.  And  even  if  the 
redemption  money  had  been  that  of  the  mortgagor  himself,  it 
would  have  made  no  difference  (h).  In  Thompson  v.  Warwick  (i) 
mortgagors  of  land  sold  it  subject  to  the  mortgage,  the  purchaser 
giving  them  a  second  mortgage  to  secure  part  of  the  purchase 
money.  The  purchaser  then  sold  the  land  subject  to  both 
mortgages,  which  his  sul)-purchaser  covenanted  to  pay  off. 
Subsequently  the  first  mortgagors  under  threat  of  action,  paid 
the  claim  of  the  first  mortgagees,  and  took  an  assignment  of 
the  first  mortgage.  It  was  held  that  the  sub-purchaser,  when 
called  upon  by  the  first  mortgagors  and  first  purchaser  for 
indemnity  against  the  first  mortgage,  was  bound  to  pay  it,  and 
was  not  entitled  to  an  assignment  thereof  without  also  paying 
the  second  mortgage.  In  Muttlehunj  v.  Taylor  {h)  the  owner  of 
property  mortgaged  it,  and  then  sold,  subject  to  the  mortgage, 
taking  from  the  purchaser  as  part  of  his  purchase  money  a 
second  mortgage,  which  he  assigned  to  the  first  mortgagee. 
The  purchaser  then  sold  to  a  sub-purchaser,  who,  to  obtain  an 

(3)    (1804),  25  Ont.  282. 

(/t)  QiLeen'n  College  v.  Claxton  (1894),  25  Ont.  282,  per  Boyd,  C. 

(i)  (1894),  21  Ont.  App.  637. 

(It)  (1892),  22  Ont.  312. 
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extension  of  time  on  the  first  mortj^af^'e,  entered  iiiLo  :i  covenant 
with  the  mortgagor  to  pay  it,  and  afterwards  sold  the  property. 
In  a  forech)sure  action  the  mortgagee  claimed  an  order  for  the 
payment  of  the  first  mortgage  by  the  suli-purchaser  nndyr  his 
covenant,  and  the  latter  refused  to  pay  the  amount  due  on  it 
unless  the  mortgagee  would  assign  the  mortgage  to  him.  It 
was  held  that  the  mortgagee  was  not  bound  to  assign  unless 
the  sub-purchaser  paid  off  both  mortgages.  Where  there  are 
other  persons  interested  in  the  equity  of  redemption  besides 
the  person  redeeming,  the  conveyance  should  be  made  subject 
to  the  rights  of  all  parties  interested  (Z).  The  mortgagor  or 
other  person  redeeming  is  not  entitled  to  any  covenant  -from 
the  mortgagee  except  the  usual  covenant  against  incum- 
brances (m). 

Merger. 

The  mortgagee's  right  of  action  on  the  covenant  for  payment 
may  be  barred  or  extinguished  by  the  acts  of  the  parties  them- 
selves or  by  statute.  Where  the  mortgagee  acquires  tlie  ec^uity 
of  redemption  and  takes  an  assignment  of  the  mortgage  then  in 
the  absence  of  express  stipulation  binding  on  the  mortgagor  the 
right  of  action  against  the  mortgagor  on  the  covenant  to  pay 
is  extinguished  (ii).  The  foundation  of  this  rule  would  seem 
to  be  not  that  there  is  a  merger  of  the  two  estates  as  is  some- 
times stated,  but  that  the  purchaser  from  the  mortgagor  of  the 
equity  of  redemption  is  under  an  implied  obligation  to 
indemnify  him  against  the  incumbrance  (o).  Thus  a  mortgagee 
who  has  foreclosed  the  equity  of  redemption  and  so  united  the 
two  estates  in  his  own  person  may  nevertheless  sue  the 
mortgagor  on  his  covenant  for  payment.  In  such  a  case 
the  effect  of  bringing  an  action  on  the  covenant  will  be  to  let 

(I)  Gooderham  v.  Traders  Bank  (1888),  16  Ont.  438;  Stark  v.  /Wrf  (18;t5). 
25  Ont.  257. 

(m)  Gooderham  v.  Traders  Bank  (1888),  IG  Ont.  -laS. 

(n)  North  of  Scotland  Mortf^age  Co.  v.  JJd^^ll  (1882),  Ai)  \\.  C.  R.  511 ;  British 
and  Canadian  Loan  Co.\.  Williams  (1885),  15  Ont.  36G;  Forest  v.  G/V.»»(18it(i). 
6  Man.  R.  012 ;  Rogers  v.  Brauu  (11)05),  0  U.  W.  R.  9'J3 ;  and  (1900),  7  ( ).  W.  R. 
617. 

(o)  British  and  Canadian  Loan  Co.  v.  Williams  (1888),  15  Ont.  .'iSG. 


796^  CANADL\N   NOTES 


in  the  mortgagor  to  redeem  if  he  chooses  to  avail  himself  of 
that  (p).  As  to  the  intention  to  create  a  merger,  see  Be  Carroll 
(1908),  110.  W.  E.  179.  Where  the  mortgagee  acquires  the 
equity  of  redemption  the  two  estates  may  become  merged  but 
not  as  against  an  intervening  incumbrancer  (g-).  Where  the 
mortgagee  purchases  the  equity  of  redemption  at  a  sale  thereof 
under  an  execution,  this  will  have  the  effect  of  extinguishing 
the  mortgage  debt,  and  the  mortgagee  will  be  compelled  to  give 
a  release  to  the  mortgagor.  This  is  provided  by  s.  32  of  the 
Execution  Act  (r). 

In  New  Brunswick  it  has  heen  held  that  if  the  mortgagee 
purchases  the  equity  of  redemption  at  a  sheriff's  sale  the 
mortgage  debt  is  extinguished  (s). 

Smce  the  Ontario  Judicature  Act  (1881),  there  is  no  merger 
at  law  which  was  not  recognized  as  such  in  equity.  By  that 
enactment,  see  now  E.  S.  0.  (1897),  c.  51,  s.  58,  sub-s.  3.  it 
is  provided  as  follows  : — 

58.  (3).  There  shall  not  be  any  merger  by  operation  of  law 
only  of  any  estate,  the  beneficial  interest  in  which  would  not 
prior  to  the  Ontario  Judicature  Act,  1881,  have  been  deemed 
merged  or  extinguished  in  equity.  In  Nova  Scotia  there  is  a 
similar  provision  in  E.  S.  N.  S.  (1884)  c.  104,  s.  13,  sub-s.  3. 
In  the  North- West  Territories  see  Judicature  Ordinance  Act, 
1898,  s.  10,  sub-s.  3. 

It  becomes  a  question  of  intention  whether  the  charge  will 
be  kept  alive  and  merger  prevented.  A^ery  slight  expressions 
of  intention  will  suffice  (t). 

The  Act  respecting  Mortgages  of  Eeal  Estate.  E.  S.  0. 
(1897),  c.  121  provides  as  follows  : — 

8.  Any  mortgagee  of  freehold  or  leasehold  property,  or  any 
assignee  of  such  mortgagee,  may  take  and  receive  from  the 
mortgagor  or  his  assignee  a  release  of  the  equity  of  redemption 
in   such   property,   or    may   purchase    the    same    under    any 

(P)  Pegg  v.  Hohson  (1887),  14  Ont.  272. 
(g)  E.  S.  O.  (1897),  c.  121,8.8. 
(r)  R.  S.  f).  (1897),  c.  77. 

(«)  MThelim  v.  Wildm  (1862),  5  All  (n.b.)  358. 

(0  Hart  V.  M'Queston  (1875),  22  Gr.  133 ;   Weaver  v.  Vandusen  (1880),  27 
Gr.  477;  M'Donald  v.  BuUivant  (1884),  10  Ont.  App.  582. 
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judgment  or  decree  or  execution  without  thereby  merging  the 
mortgage  debts  as  against  any  subsequent  mortgagee  or  person 
having  a  charge  on  the  same  property. 

9.  In  case  such  prior  mortgagee  or  Ids  assignee  acquires  the 
equity  of  redemption  of  the  mortgagor  in  tlie  manner  aforesaid 
no  subsequent  mortgagee  or  liis  assignees  shall  be  entitled  to 
foreclosure  or  sell  such  property  without  redeeming  or  selling 
subject  to  the  rights  of  such  prior  mortgagee  or  his  assignee, 
in  the  same  manner  as  if  such  prior  mortgagee  or  his  assignee 
had  not  acquii'ed  such  equity  of  redemption. 

10.  The  preceding  two  sections  sliall  not  affect  any  priority 
or  claim  which  any  mortgagee  may  have  under  the  registry  laws. 

Where  a  mortgagee  purchases  the  equity  of  redemption  at 
a  sheriff's  sale  this  will  have  the  effect  of  merger  as  to  the 
mortgagor  although  not  as  to  a  mesne  incumbrancer  (u). 

In  British  Columbia  it  has  been  held  that  a  conveyance  of 
the  equity  of  redemption  by  a  mortgagor  to  a  mortgagee  of 
lands  does  not  constitute  a  discharge  of  the  mortgage  by  merger, 
unless  it  is  made  to  appear  that  such  a  result  was  intended  by 
the  parties ;  and  when  a  mortgagee  applies  to  register  a  con- 
veyance of  the  equity  of  redemption  the  registrar  should  not 
mark  the  mortgage  merged  unless  at  the  request  of  the 
mortgagee  (x). 

But  where  the  assignee  of  a  term  subject  to  a  mortgage 
purchases  the  fee,  the  two  estates  are  merged  and  the  mortgage 
becomes  a  charge  on  the  fee.  The  purchaser  in  that  case  is  not 
entitled   to   a   lien   for   his    purchase   money    as   against   the 

mortgagee  (y). 

Where  a  mortgagee  of  lands  buys  up  the  equity  of  retlemp- 
tion,  taking  a  conveyance  to  himself,  his  charge  will  merge  or 
not,  according  to  the  bargain  between  the  parties  (:).  But  set- 
Beeves  v.  Konschur  (1908),  8  W.  L.  K.  346. 

(M)  R.  S.  0.  (1897).  c.  77,  s.  32  ;    Woo^huff  v.  Mills  (1860),  20  U.  C.  R.  51. 

(X)  In  Be  Major  (1897).  5  B.  C.  U.  214. 

(y)  Building  and  Loan  Association  v.  M^Keuzi,   (1897).  21  Ont.  Ai-p.  .i9U  ; 

28  S   C  K  407 

(2)  Finlayson  v.  Mlh  (1805),  11  Gr.  218 ;  see  Barker  v.  Ecch»  (1871),  18  Gr. 
440.     And  see  Home  Life  Association  of  Canada  v.  Spence{,\^0\y^  O.  W.  R.  411. 
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Personal  judgment  against  executor  icho  is  also  devisee  does  not  waive 

right  against  the  security  . .         . .  . .         . .         . .         . .  1567 

Contract  icith  mortgagor  does  not  waive  right  against  other  mortgagees      . .  1568 

Onus  oj  proving  waiver  ..         ..  ..         ..         ..  ..  ..  1569 


1561.  Waiver,  which  pre-supposes  that  the  person  to  be  bound  Express 
is  cognizant  of  his  rights  (a),  may  be  express  or  implied.  In  cases  ^^'*'^'^'''- 
of  express  waiver,  no  greater  scope  will  be  given  to  the  language 
than  the  words  will  naturally  bear.  A  waiver  clearly  limited  by 
the  words  to  part  of  the  security,  will  not,  therefore,  afTect  the 
mortcfac'ee's  riaht  over  the  residue.  When  a  mortgagee  surrendered 
his  legal  interest  in  a  leasehold  security  to  enable  the  mortgagor  to 
provide  another  security,  but  stipulated  against  prejudice  to  any 
other  security  that  he  might  have  for  his  debt,  he  and  his  assignee 
were  held  to  be  still  entitled  to  the  benefit  of  the  covenants  in  the 
first  mortgage  ;  the  legal  interest  only,  and  not  the  covenants,  being 
within  the  operation  of  the  surrender  (6). 

On  the  other  hand,  the  plain  meaning  of  words  will  not  be  restricted 

(a)  Vyvyan  v.  Vyvyan,  30  Beav.  65. 

(6)  Greemvood  v.  Taijlor,  14  Sim.  505  ;  S.  C.  sub.  nom.  Att.-Gcn.  v.  Cox,  3  H.  L.  C. 
240. 
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Paragraphs  on  the  representation  of  one  of  the  parties  that  a  more  limited 
lobl— lobd  waiver  was  intended.  And  where  a  party  to  a  suit  consented  by 
the  decree  to  waive  all  right  of  priority,  the  court  refused  (c)  to 
vary  the  decree  after  inrolment,  on  the  ground  of  mistake  ;  referrinfr, 
at  the  same  time,  to  the  danger  of  acting  upon  the  supposition  of 
what  was  intended  by  the  parties,  in  the  presence  of  a  direct  expres- 
sion of  intention. 


Implied 
waiver. 


Second 
security  on 
same 

property  no 
waiver  of  a 
prior  one. 


1562.  The  court  will  not  be  anxious  to  mp?y  waiver  from  a 
mere  omission,  or  other  circumstances,  from  which  the  intention 
cannot  fairly  be  inferred.  Thus,  where  it  was  provided  by  the 
mortgage  deed,  that,  as  between  the  mortgagor  and  his  surety,  a 
certain  part  of  the  security  given  by  the  principal  should  be  primarily 
liable  to  the  debt,  without  mentioning  the  rest,  it  was  held  (d),  that 
the  surety  upon  paying  ofi  the  debt  had  not  lost,  by  the  omission, 
the  right  to  a  transfer  of  the  whole  security.  So  where  the  surety 
pays  off  the  debt,  or  interest  in  arrear,  his  priority  is  not  waived  (e) 
in  favour  of  a  subsequent  mortgagee,  by  reason  of  his  payment 
having  been  included  in  the  security  of  the  latter,  and  of  the  surety's 
having  taken  from  him  a  note  to  that  effect.  An  intention  to  take 
an  additional  security,  and  not  a  waiver  of  his  old  right,  is  to  be 
inferred  from  such  a  transaction. 

An  assignee  who  has  completed  his  title  to  the  property  does 
not,  by  making  an  arrangement  with  the  mortgagor,  for  sale  of  part 
of  the  estate,  with  the  object  of  reducing  the  debt,  forfeit  his  priority 
over  the  rest  (/). 

1563.  T\Tiere  a  creditor,  (1)  having  a  security  on  the  funds  of 
his  debtor  for  part  of  his  debt,  takes  another  security  on  the  same 
funds  for  his  whole  debt ;  or,  (2)  having  a  security  upon  his  debtor's 
funds,  takes  afterwards,  either  alone  (but  on  behalf  of  himself  and 
another  creditor),  or  jointly  with  such  other  creditor,  a  security 
for  both  debts  on  the  same  funds,  the  earlier  and  (in  the  second  case) 
separate  security  keeps  its  force  and  rank,  and  may  be  separately 
dealt  with  (g).  Hence,  where  a  purchaser  had  given  several  bills 
of  exchange  for  the  purchase-money  of  a  ship,  and  directed  his 
agent  to  pay  the  amount  of  one  of  such  bills  to  the  vendor,  out  of 
the  earnings  of  the  ship,  and  afterwards  directed  the  same  agent 
to  pay  out  of  such  earnings  the  amount  of  any  current  bills  given 
in  payment  for  the  ship  ;  and  the  agent  having  accepted  both  orders, 
discounted  the  first  bill,  without  notice  of  any  other  priorities,  he 
was  taken  to  have  discounted  it,  as  he  had  a  right  to  do,  on  the  faith 
of  its  giving  a  first  lien  upon  the  freight :  and  his  lien  was  accordingly 
preferred  to  that  of  the  holders  of  the  other  bills  (g). 


(c)  Drought  v.  Jone-s,  4  Dru.  &  War.  174.     {d)  Boivker  v.  Bull,  1  Sim.  (x.s.)  29. 
(e)  Beckett  v.  Booth,  2  Eq.  Ca.  Abr.  595.     (/)  JIartin  v.  Sedgwick,  9  Beav.  333. 
{g)  Miln  v.  Walton,  2  Y.  &  Coll.  C.  C.  354. 
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1564.  A  mortsagee  may  lose  his  right  to  payment  of   liis  inort-    y',„„,/,„y'.. 
gage  debt  out  of  the  security  in  preference  to  all  other  claims  thereon,  1564—1565 
by  carrying  on  or  adopting  proceedings  whicli  are  inconsistent  MortKagoo 
with  that  right.     For  instance,  if  a  le2;al  mortgagee  commence  (//)  '"".^  |""« 

a  suit  for  administration  and  sale  of  his  deceased  mortgagor's  estate,  proccedingH 
or  adopt  (i)  such  a  suit  (as  by  taking  proceedings,  where  the  original  JJ"J'n.'<'«t«nt 
suit  has  become  defective,  for  obtaining  the  benefit  of  that  suit,  or 
even  by  coming  in  and  seeking  the  benefit  of  the  decree  in  the 
original  suit)  instead  of  suing  for  foreclosure,  which  is  the  remedy 
proper  to  his  security  ;  he  comes  within  that  rule  of  administration 
suits,  which  makes  the  costs  of  the-  suit  costs  of  administration,  and 
payable,  in  the  first  instance,  out  of  a  deficit  on  estate  in  preference 
to  the  debts  of  the  deceased  ;  and  the  mortgage  debt  is  accordintjlv 
postponed  to  those  costs. 

But  it  was  held,  that  an  equitable  mortgagee  being  entitled,  by 
his  contract,  to  sell  the  estate  and  to  recover  the  difference  by  proof 
against  the  mortgagor's  assets,  might  seek  administration  and  sale 
(721)  of  the  mortgagor's  estate,  and  yet  preserve  his  right  to  full 
payment  in  priority  to  the  costs  of  suit  (A).  It  being,  however,  now 
settled  that  foreclosure,  and  not  sale,  is  the  remedy  of  the  equitable 
mortgagee  by  his  contract (7)  (1001),  the  reason  for  this  distinction, 
which  does  not  appear  to  have  been  before  generally  admitted  (m), 
has  ceased. 

1565.  The  right  of   a  legal  mortgagee  is  not,  any  more  than  an  Rights  of 
equitable  right,  altered  by  a  mere  decree  for  sale,  unless  it  appears  '"'^'^ahcrwi 
that  the  terms  upon  which  the  sale  was  conceded  exclude  the  usual  in-  a  dccreo 
right  of  priority  ;    for  a  mere  decree  for  sale  works  no  change  in       '''*  "^^ 
the  rights  of  the  parties.     Therefore  a  legal  (n)  or  equitable  (a) 
mortgagee,  who  simply  consents,  in  a  foreclosure  {]))  or  adminis- 
tration (q)  suit,  to  a  sale  of  the  estate,  does  not  thereby  give  up  his 

(h)  Kenebel  v.  Scrafton,  13  Ves.  370  ;  Wo7iiner  v.  Wright,  2  Sim.  543  ;  and  see 
Brace  v.  Duchess  of  Marlborough,  IMos.  50  ;  Re  Spcnsleifs  Estate,  Spenshy  v. 
Harrison,  L.  R.  15  Eq.  10  ;   but  sec  Pinchard  v.  Fellows,  L.  R.  17  Eq.  421. 

(i)   White  V.  Bishop  of  Peterborough,  Jac.  402  ;  Armstrong  v.  Storcr,  14  Bcav.  535. 

(k)  Tipping  v.  Power,  1  Hare,  405. 

(I)  Pryce  v.  Bury,  L.  R.  IG  Eq.  153  n. 

(m)  Wade  v.  Ward,  4  Drew.  ()02  ;  notwithstandinir  Macrae  v.  EUcrtoti,  4  Jur. 
(n.s.)  967.  But  sec  Tuclclci/  v.  Thompson,  1  Johns.  &  H.  12t'i ;  Be  Marine  Man^iojn 
Co.,  L.  R.  4  Eq.  001;  Pinchard  v.  Fellows,  L.  R.  17  E<i.  421  ;  Leonard  v.  Kclldt, 
27  L.  R.  Ir.  418. 

(n)  Hepworth  v.  Heslop,  3  Hare,  485  ;  Carr  v.  Henderson,  11  Beav.  41.') ;  Cook 
V.  Hart,  L.  R.  12  Eq.  459  ;   Citfjield  v.  Richards,  20  Beav.  241. 

(o)  WiU  V.  Lockhart,  10  Beav.  320 ;  Barnes  v.  Racstcr,  1  Y.  &  CoU.  C.  C.  401. 

{p)  Upperton  v.  Harrison,  7  Sim.  444  ;  Wild  v.  Lockhart,  supra  ;  Barnes  v. 
Racster,  supra  ;   Cook  v.  Hart,  supra  ;  Cutjield  v.  Richards,  supra. 

(q)  Chissum  v.  Dewes,  5  Russ.  29;  Carr  v.  Henderson,  11  Bcav.  415;  Langton 
V.  Langton,  7  De  G.  M.  &  G.  30.  It  was  held  in  tlie  court  below  in  thi.s  case,  that 
the  mortgagee's  claims  should  be  postponed  to  the  costs,  on  the  ground  that  the 
proceedings  were  carried  on  b}^  assignees  of  the  equity  of  redemption  for  the  safety 
of  the  estate  ;  and  that  though,  as  between  the  incumbrancer  and  the  mortgagor, 
the  latter  would  have  been  bound  to  indemnify  the  estate  against  such  charges, 
yet  where  the  estate  is  deficient,  and  the  equity  of  redemption  in  the  haudjs  of  a 
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Para<-/raph.i  right  to  payment  in  priority  to  the  costs  of  the  suit.  And  if  several 
lobo  lobo  incumbrancers'  estates  be  sold  under  a  decree,  by  consent  of  the 
incumbrancers,  the  proceeds  of  the  sale  of  each  will  be  treated  as 
the  estate  would  have  been  treated  ;  the  mortgagees  being  paid 
their  respective  debts,  interest  and  costs,  according  to  priority, 
without  a  prior  deduction  of  the  costs  out  of  the  general  fund  (r). 

If,  immediately  after  the  direction  for  an  account  or  the  principal 
and  interest  on  the  mortgage,  the  costs  of  the  mortgagees  are  directed 
to  be  taxed,  there  is  an  inference,  in  the  absence  of  express  agreement, 
that  the  usual  priority  was  intended  to  be  reserved  (s). 

And  upon  the  same  principle,  if  an  equitable  incumbrancer  have 
consented  to  the  sale  of  part  of  the  estate  to  facilitate  the  execution 
of  a  trust  deed  for  payment  of  the  incumbrancers  according  to  their 
priorities,  he  cannot  be  compelled  to  join  in  completing  the  sales  on 
the  terms  that  the  purchase-moneys  shall  first  be  applied  in  discharge 
of  the  expenses  of  sale,  or  on  any  other  terms  than  complete 
redemption  (t). 

Rules  as  to  1566.  The  rules,  therefore,  appear  to  be  ; 

rightTo^cos^ts  I-  That  if  a  mortgagee,  not  being  by  his  contract  entitled  to  such 
in admiiiLstra-  relief,  commence,  join  in,  or  actively  seek  the  benefit  of  a  suit  for 
ingsm  '^^'^  sale  and  administration  of  the  incumbered  estate,  he  will  lose  his 
priority  to      priority  over  the  costs  of  that  suit. 

er  par  les.  jj  That  by  simply  consenting  to  the  sale  in  a  foreclosure  or 
administration  suit,  the  legal  or  equitable  mortgagee  only  settles 
the  alternative,  in  which  the  decree  directs  that  the  sale  be  made 
{i.e.,  free  from  or  subject  to  incumbrances),  but  does  not  waive  his 
right  to  priority  against  the  proceeds. 

The  statutory  power  which  enables  the  court  to  decree  a  sale 
instead  of  foreclosure  does  not  affect  these  rules,  even  as  regards 
the  infant  heir  of  the  mortgagor  {u). 

Personal  1567.  A  personal  decree  for  payment  of    a  debt  against  an 

a^amst"  executor  and  devisee,  who  has  admitted  his  liability  to  pay  the  debt 
executor  who  out  of  the  property  devised  by  the  deceased  debtor,  is  consistent 
does'not^^*^^^  ^'^^^^  ^^®  preservation  of  the  liability  against  the  estate,  though  no 
-vvaivp  rijrht     remedy  be  given  against  it  by  the  decree  (x). 

against  the 

security.  1568.  A  person  who  claims  under  a  2misne  incumbrancer,  but 

Contract  \\  ith  j^^^  ^^  advantage  over  an  earlier  one  by  virtue  of  the  custody  of 
mortgagor  °  j  j 

purchaser  (between  whom  and  the  mortgagee  there  is  no  jn-ivity  of  contract),  the 
expenses  should  fall  upon  the  estate,  or  upon  funds  derived  therefrom,  in  priority 
to  the  mortgagee's  claim.     (Langton  v.  L'tngton,  18  Jur.  10!)2.) 

(r)  Wild  V.  Lockharl,  10  Bcav.  320. 

(9)  Barnes  v.  Puicster,  1  Y.  &  Coll.  C.  C.  401. 

[1)  Crosse  v.  General  Reversionary  and  Investment  Co.,  3  De  G.  M.  &  G.  698. 

(m)  See  Wade  v.  Ward,  4  Drew.  602. 

(x)  De  Sorbein  v.  Bland,  2  De  G.  &  J.  158. 
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deeds,  and  a  declaration  of  trust  (1139),  does  not  forfeit  liis  advun-    /•  ',, 

tage  (y)  upon  purchasing  the  equity  of  redemption  from  the  mort-  ^•'  '70 

gagor,  by  contracting  to  retain  part  of  the  purchase-money  to  be  (lu.-.s  not 
applied  in  redeeming  the  prior  mortgage,  or  (if  no  amicable  arrange-  "''''^'"  "^^^^ 
ment  could  be  made)  in  recovering  the  property  adversely.  i,  '^' 

1569.  When  it  is  contended  that  the  benefit  of    a  security  has  Onus  of 
been  waived  by  the  acceptance  of  another  security  in  its  place  l"""vinK 

_-  (*i  1  *'X'    It'll  1 1  »p 

it  IS  tor  the  owner  ot  the  estate  to  show  that  it  was  discharged  by 
the  taking  of  the  new  security,  and  not  for  the  creditor  to  dispn^ve 
the  substitution  of  the  new  security  for  the  old  (z).  The  mere 
acceptance  of  a  personal  security  for  interest  in  arrear,  or  other 
charge  whether  expressed  or  implied,  is  therefore  not  a  waiver  of 
the  original  security,  even  if  a  receipt  be  given  for  the  amount  (a) ; 
though  it  is  considered  that  against  a  purchaser  for  valualjle  con- 
sideration of  a  subsequent  interest  in  the  estate,  on  the  faith  of  an 
assurance  (supported  by  the  receipt),  that  no  interest  was  due  to 
the  first  incumbrancer,  the  latter  would  lose  his  remedy  against  the 
estate  (b). 

The  absence  of  any  mention  of  the  original  security,  and  the 
reservation  of  interest  at  a  different  rate  from  that  which  was  secured 
by  it,  have  been  treated  as  evidence  that  the  new  security  was  taken 
by  way  of  substitution  (c). 

Section  II. 
Waiver  of  Rig'hts  ag-ainst  Sureties. 

PARAnp.Arn 

Waiver  under  general  law  of  2)rincipal  and  surety  ..         ..         ..  ..  1570 

Surety  entitled  to  the  benefit  of  all  securities  held  by  the  creditor  whom  he  has 

paid  . .  . .         . .  . .  . .  . .  . .  . .  . .  157  1 

Rights  of  surety  take  precedence  of  subsequent  incumbrancers        . .         . .  1572 

Statutory  rights  of  surety  against  securities  . .  . .  . .  . .  . .  1573 

Neglect  by  creditor  to  preserve  securities  releases  the  surely  . .         . .  1574 

Creditor  under  no  obligation  not  to  assign  the  securities  together  with  the 

guarantee,  but  bound  to  preserve  security  for  surely     . .  . .  . .  1575 

Surety  who  pays  may  set  off  money  in  bankruptcy  . .         . .         . .  1576 

When  surety  pays  part  of  debt  the  creditor  still  rerna ins  first  mortgagee  for 

balance      . .  . .  . .  . .  . .         • .  •  •  •  •  •  •  1577 

■Co-sureties        . .  . .  . .  . .  . .         . .         •  •  •  •  •  •  1578 

Creditor  cannot  release  one  surety  without  releasing  co-sureties      .  .         . .  1579 


1570.  The  creditor  may  also,  by  various    acts  or  omissions,  Waiver  un<Kr 

general  law 

(y)  Stanhope  v.  Earl  Verney,  2  Eden,  81. 

{z)  This  kind  of  extinguishment  of  a  security  was  called  in  the  civil  law  novatio  ; 
positiva  where  a  new  obligation  was  substituted  for  tlic  former  one  :  cumulativa, 
when  a  new  one  was  created  A\-ithout  destroying  the  first ;  witli  a  dckgatio  when 
a  new  debtor  was  substituted ;  without  it  when  the  debtor  and  creditor  remained 
the  same,  and  the  obligation  only  was  changed.  And  (as  it  is  in  our  law)  the 
subsequent  security  was  culmmative  and  not  substitutionary,  unless  there  was  a 
clear  expression  of  the  animus  novandi.     Colqu.  Sum.  R.  C.  L.  §§  1S.")2 — 1855. 

(a)  Barret  v.  Wells,  Pre.  Ch.  131;  Hardwick  v.  Mynd,  1  Anst.  HI  ;  Curtis  v. 
Rush,  2  Ves.  &  B.  416  ;  Saunders  v.  Leslie,  2  Ba.  &  Be.  509. 

(6)  See  observations  of  Sir  A.  Hart,  Kemmi^  v.  Stepney,  2  Mol.  85. 

(c)  Re  Brettle,  Brettlc  v.  Burdett,  2  De  G.  J.  &  S.  211. 
IP.  3   F 
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Paragraphs    waive  or  lose  his  riglit  against  tlie  surety  of  the  principal  debtor. 

1570—1571  rpjjjg  ^^.jjj^  Qf  course,  happen  where  the  surety  is  discharged  by 

of  principal     reason  of  the  giving  by  the  creditor  to  the  debtor  of  further  time  {d), 

and  surety,     ^-^j^^^^  ^j^g  sui'ety's  consent ;   or  where,  by  reason  of  any  other  of 

the  various  acts  not  directly  relating  to  the  security,  a  release  takes 

place  imder  the  general  law  of  principal  and  surety  ;  (e)  or  (what  is 

the  same  thing)  there  is  a  novation  (/).     Where  a  surety  thus 

becomes  released,  the  release  extends  to  any  security  which  he  may 

have  given  (g). 

Surety  1571.  As  to  those  acts  or  omissions  which  relate  directly  to  the 

entitled  to      gecuritv  :  a  surety  is  entitled  to  the  benefit  of  every  security  which 

the  benent  oi  -'  •'  ■,  ■      ■      ^    i   t  /-i  of?'/f>\    xi  i.    i 

all  securities    the  creditor  had  agamst  the  prmcipal  debtor  (IdbU),  tne  wliole  or 

credi?o^r  ^^^^  P^^^  °^  whose  debt  he  has  discharged  (h)  ;  and  this  right  is  not 

whom  he  has  in  abeyance  imtil  he  is  called  upon  to  pay,  but  is  complete  through- 

^^^^-  out  {i),  and  in  the  case  of  a  Crown  debtor  the  surety  may  obtain 

an  order  to  stand  in  the  place  of  the  Crown  and  to  have  the  benefit  of 

an   extent  (k).     And  the  creditor  is  bound  to  hold  and  preserve  the 

securities  for  the  benefit  of  the  surety,  so  that  on  payment  of  the 

debt  he  may  receive   them  miimpaired  (l),  whether  the  surety  was 

or  was  not    aware   of   the   existence    of  the    securities  (m),   and 

although  they   were  taken  by  the  creditor   after  the  contract   of 

suretvship  (n)  ;  and  even  though  the  surety  have  taken  a  particular 

indemnity    upon    other    property  ;     if    he  have  done  so  without 

knowledge  of    the    security    held  by    the    creditor,    which    was 

available  for  his  own  indemnity  (o). 

The  law  appears  to  have  been  so  laid  down  without  special 
reference  (so  far  as  can  be  gathered  from  the  reports)  to  the  question 
whether  the  creditor  was  or  was  not  a  party  to  the  contract  of 

{d)  As  to  what  constitutes  giving  further  time,  see  Bouse  v.  Bradford  Banking 
Co.,  [18941  A.  C.  586.  .  ^    ^ 

(e)  See  Pitman  on  Principal  and  Surety.  And  see  Bees  v.  Bernngton,  and  the 
notes  thereon  in  2  White  and  Tudor's  Leading  Cases  in  Equity,  (10th  Edn.); 
and  Commercial  Bank  of  Tasmania  v.  Jones,  [1893]  A.  C.  313. 

( /  )  See  Commercial  Bank  of  Tasmania  v.  Jones,  supra. 

{rj)  Bolton  V.  Salmon,  [1891]  2  Ch.  48  ;   Hodgson  v.  Hodgson,  2  Keen,  704. 

(h)  Mayhew  v.  Crickett,  2  Swans,  185  ;  Goddard  v.  Whyte,  2  GifE.  449  ;  Allen  v. 
De  Lisle,  3  Jur.  (n.s.)  928  ;  Newton  v.  Chorlton,  10  Hare,  646. 

(?)  Dixon  V.  Steel,  [1901]  2  Ch.  602. 

{k)  B.  V.  Salter,  1  H.  &  N.  274  ;  B.  v.  Bohinson,  1  H.  &  N.  275,  n. 

(I)  Pledge  v.  Buss,  Johns.  663  ;  Capel  v.  Butler,  2  Sim.  &  St.  457  ;  per  Turner, 
L.J.,  Wheatley  v.  Bastow,  7  De  G.  M.  &  G.  2G1. 

(m)  Mayhew  v.  Crickett,  supra ;  Lake  v.  Brutton,  18  Bcav.  34,  (affirmed  8  De 
G.  M.  &  G.  440). 

(n)  Pledge  v.  Buss,  Johns.  663  ;  Lake  v.  Brutton,  supra  ;  Forbes  v.  Jackson,  19 
Ch.  D.  615  ;  Leicestershire  Banking  Co.  v.  Hawkins,  16  T.  L.  R.  317,  notwithstanding 
on  this  pomt  Newton  v.  Chorlton,  10  Hare,  646,  doubted  by  Kkight  Bruce,  L.  J., 
Lake  v.  Brutton,  2  Jur.  (x.s.)  at  p.  840.  See  Pearl  v.  Deacon,  24  Beav.  186  ;  Coates 
V.  Coates,  10  Jur.  (x.s.)  532. 

(o)  Lake  v.  Brutton,  supra,  and  see  Brandon  v.  Brandon,  5  Jur.  (n.s.)  256.  Ihough 
under  different  circumstances,  a  person,  who  had  made  his  o^ti  interest  m  the 
mortgaged  property  liable  to  the  debt,  was  held  to  have  lost  his  right  agamst  the 
principal  security,  by  taking  from  the  principal  debtor  by  way  of  mdemnity  a 
security  upon  otlier  property.     Cooper  v.  Jenkins,  32  Bcav.  337. 
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suretyship  ;  but,  according  to  an  elaborate  jud.L^nient  by  Lord  Paragrajh^ 
Selbomeip),  the  restriction  upon  the  creditor  in  dealing  with  his  ^"^'^  ^^^"^^ 
securities  is  confined  to  those  cases  in  which  he  is  a  [)arty  to  the 
transaction  by  which  the  relation  of  principal  and  surety  is  con- 
stituted ;  and  does  not  extend  to  those  in  which,  for  want  of  partici- 
pation in  the  contract,  the  surety,  as  regards  the  creditor,  is  a 
principal,  until  the  creditor  has  notice  of  the  rights  of  the  surety, 
to  which,  subject  to  his  own  claims,  he  must  then  give  effect. 

The  same  principles  apply  where,  as  in  the  case  of  the  indorser 
of  a  bill  of  exchange  (who  is  a  surety  for  the  acceptor),  there  is 
(without  any  express  contract  of  suretyship),  a  primary  and  secondary 
liability  for  the  same  debt ;  in  which  case  when  the  bill  is  overdue 
and  dishonoured,  the  liolder  is  bound  (subject  to  his  own  claims), 
to  apply  for  the  benefit  of  the  indorser  who  discharges  it,  any 
securities  which  he  has  for  the  Habilities  of  the  principal  debtor  ; 
and  the  rule  applies  though  such  securities  were  given  by  only  one 
member  of  the  firm  to  which  the  principal  debtor  belongs  (q). 

1572.  The  right  of   the  surety  extends  to  all  the  equities  which  Ri^-'hts  of 
the  creditor  whose  debt  he  has  discharged  could  have  enforced,  not  p^^^ie^ce" 
merely  against  the  principal  debtor,  but  against  all  wlio  claim  under  <'f  subsequent 
him,  and  is,  therefore,  not  aftected  by  a  further  mortgage  executed  J^i!^"i^ 

by  the  debtor  to  a  person  who  had  notice  of  the  first  mortgage, 
though  the  subsequent  mortgagee  got  in  the  legal  estate  :  nor  by 
the  circumstance  that  at  the  date  of  the  first  mortgage  the  surety 
was  indebted  to  the  principal  debtor  in  respect  of  the  mortgaged 
property  (r).  And  where  the  debtor,  having  given  collateral 
security  for  an  original  debt,  afterwards  borrowed  a  further  sum 
which  was  guaranteed  by  the  surety,  the  latter  was  held  entitled  to 
the  benefit  of  the  surplus  value  of  the  securities  in  the  creditor's 
hands,  after  the  discharge  of  the  original  debt,  towards  pa}-ment  of 
that  for  which  he  was  surety  (s). 

1573.  Every  person  {t),  who,  being  surety  for  the  debt  or  duty  'Statutory 
of  another,  or  being  liable  with  another  for  any  debt  or  duty,  shall  ..mroty 
pay  such  debt  or  perform  such  duty,  shall  be  entitled  (u)  to  have  ;';-'i''\st 
assigned  to  him,  or  to  a  trustee  for  him,  every  judgment,  specialty, 

or  other  security,  which  shall  be  held  by  the  creditor  in  respect  of 

* 

ip)  Duncan,  Fox  d'  Co.  v.  North  d-  South  Wales  Bank,  ft  App.  C'as.  1.  Rotise  v. 
Bradford  Banking  Co.,  [1894]  A.  C.  58G;  Xicholas  v.  Iiidl<!/,  [1904]  1  (_li.  192. 

(q)  Id.  (r)  Drew  v.  Lockdt,  32  Beav.  499. 

(s)  Praed  v.  Gardiner,  2  Cox.  80  ;  Copts  v.  Middklon,  Turn.  &  Russ-.^224  ; 
Hodgson  v.  Shaiv,  3  Myl.  &  K.  183,  195.  But  see  Allen  v.  De  Lisle,  3  Jur.  (x.s.) 
928,  5  W.  R.  158.  By  the  Dutch  law,  as  adopteil  in  Briti.«h  (Juiana,  the  satis- 
faction of  the  principal  debt  extinguishes  the  mortgage  or  pledge,  and  the  person 
who  pays  it  has  no  right  to  stand  in  the  place  of  the  original  creditor  without  an 
express  bargain  that  ho  may  do  so  ;  the  transaction  being  then  an  assigniucut,  and 
not  a  discharge  of  the  security.      Wilkinson  v.  Simson,  2  Moo.  P.  C.  275. 

(t)  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  97),  s.  5. 

(m)  See  Phillips  v.  Dickson,  8  C.  B.  (x.s.)  391. 
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Paragraphs  sucL.  debt  or  duty,  wlietlier  such  judgment,  specialty,  or  other 
15'^3  ^^'^'*  security,  shall  or  shall  not  be  deemed  at  law  to  have  been  satisfied, 
by  the  payment  of  the  debt  or  performance  of  the  duty  ;  and  such 
person  shall  be  entitled  to  stand  in  the  place  of  the  creditor,  and  to 
use  all  remedies,  and,  if  need  be,  upon  a  proper  indemnity,  to  use 
the  name  of  the  creditor  in  any  action  or  other  proceeding  at  law 
or  in  equity,  in  order  to  obtain  from  the  principal  debtor,  or  any 
co-surety,  co-contractor,  or  co-debtor,  as  the  case  may  be,  indemnity 
for  the  advances  made,  and  loss  sustained,  by  the  person  who  shall 
have  so  paid  such  debt  or  performed  such  duty  ;  and  such  payment 
or  performance,  so  made  by  such  surety,  shall  not  be  pleadable  in 
bar  of  any  such  action  or  other  proceeding  by  him.  Provided,  that 
no  co-surety,  co-contractor,  or  co-debtor,  shall  be  entitled  to  recover 
from  any  other  co-surety,  co-contractor,  or  co-debtor,  by  the  means 
aforesaid,  more  than  the  just  proportion  to  which,  as  between 
those  parties  themselves,  such  last-mentioned  persons  shall  be  justly 
liable. 

The  statute  appUes  to  a  co-debtor  as  well  as  to  a  surety,  and  gives 
a  right  to  an  assignment  of  a  judgment  against  the  debtors,  although 
by  discharge  of  the  debt  the  judgment  is  satisfied  (y). 

Although,  under  this  provision,  a  surety  who  discharges  a  specialty 
debt  becomes  a  specialty  creditor  of  the  principal  debtor,  a  specialty 
debt  is  not  created  by  reason  of  the  enforcement  by  the  surety  of 
his  right  to  indemnity  against  a  specialty  debt  for  which  he  is  liable 
but  which  he  has  not  discharged  (y). 

1574.  The  surety  being  thus  interested  in  the  mortgaged  estate, 
the  neglect  of  the  creditor  to  preserve  the  securities  for  the  benefit 
of  the  surety  will  cause  the  release  of  the  surety,  either  entirely  or 
to  the  extent  of  the  lost  fund.  Such  may  be  the  consequence  of 
the  creditor's  wasteful  application  of  the  principal  debtor's  estate  (2;), 
or  of  his  neglect  to  file  a  warrant  of  attorney,  whereby  he  is  prevented 
from  entering  up  judgment  and  issuing  execution  in  pursuance  of 
his  contract  with  the  surety  (a).  So,  if  the  loss  of  the  property, 
to  which  the  surety  may  look  for  indemnity,  arise  from  any  dealing 
between  the  creditor  and  the  debtor,  as  where  the  latter  surrendered 
to  the  creditor  the  lease,  for  the  performance  of  the  covenants  in 
which  the  surety  had  given  security  (b)  ;  or  if,  instead  of  proving, 
as  he  ought  to  do,  under  the  bankruptcy  of  the  debtor,  the  mortgagee, 
without  notice  to  the  surety,  releases  the  assignees  and  the  bankrupt's 
estate  in  consideration  of  a  conveyance  of  the  equity  of  redemption  (c). 

(x)  Batchellor  v.  Lawrence,  6  Jur.  (n.s.)  1306. 
(2/)  Ferguson  v.  Gibson,  L.  R.  14  Eq.  379. 

(2)  Mutual  Loan  Fund  Association  v.  Ludlow,  5  C.  B.  (N.S.)  449. 
(a)  Watson  v.  Alcock,  1  Sm.  &  G.  319,  (affirmed  4  De  G.  M.  &  G.  242). 
(&)  Lord  Harherton  v.  Bennett,  1  Beat.  386  ;  and  see  Ewin  v.  Lancaster,  6  B.  &  S. 
571. 

(c)  Pledge  v.  Buss,  Johns.  663. 
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Nor  can  the  creditor,  as  a.cjainst  the  surety,  apply  the  security  in    /'  :s 

payment  of   any  other    debt  than  tliat   for  which  the  surety  was  ^^ '  ^     --^'9 
Hable.     Hence,  where  a  debt  due  from  a  tenant  to  a  lan(ll<»nl  was 
secured  by  a  mortgage  of  fimiiture,  and  by  a  surety,  and  tln^  landhjrd 
afterwards  seized  the  same  furniture  for  rent,  it  was  held  that  the 
proceeds  must  first  be  applied  in  discharge  of  the  mortgage  debt  (d). 

1575.  But  the  creditor  is  under  no  obligation  not  to  assign  the  Cre<litor 
securities  or  the  debt.     Upon  such  an  assignment  tlie  creditor's  "^^''^"' 
obligation  to  preserve  the  securities  attaches  upon  the  assignee,  to  n.siign  the 
who  also  acquires  the  rights  of  the  creditor  against  the  surety  ;  and,  t^  "ibir 
those  rights  are  not  lost  by  the  neglect  of  the  assignee  to  give  notice  with  the 

of  the  assignment  to  the  surety  ;   though  by  omitting  to  give  such  SuTb^Hlti^i 
notice  he  will  risk  the  consequences  of  a  payment  by  the  surety  to  to  pr.'sen-o 
the  assignor  (e).     But  if  through  the  neglect  of  the  creditor  or  his  '**^""^>'  ^^^ 
assignee  to  enforce  or  protect  the  security,  the  benefit  of  it  be  lost 
to  the  surety,  he  is  discharged  (/  ). 

1576.  When  the  surety  pays  off  the  mortgage  debt  of    the  Surety  who 
principal  debtor,  being  entitled  to  the  benefit  of  all  the  securities,  J'et'^oflTonov 
he  may  in  banla-uptcy  set  off  the  amount  which  thus  becomes  due  in  bank- 
to  him  from  the  owner  of  the  equity  of  redemption,  against  moneys  ^^i'^'y- 
due  from  himself  to  such  owner.     And  where  the  equity  of  redemp- 
tion belongs  to  a  joint  stock  company,  to  which  calls  arc  due  from 

the  surety,  he  may  set  off  (g)  his  payment  against  the  calls,  as  if 
he  had  been  mortgagee  when  they  fell  due  ;  and  his  right  is  not 
affected  by  the  principle  of  the  bankrupt  law,  by  which  a  debt 
assigned  after  the  bankruptcy  cannot  be  set  off  against  a  debt  due 
to  the  bankrupt's  estate. 

1577.  If  a  surety  pay  a  sum  of  money  in  discharge  of  his  guaran-  Wh.rc- 
tee,  the  security  of   the  principal  debtor  not  being  delivered  wpjt^^tofdd' 
nor  anything  said  about  it,  the  conclusion  is  that  the  oriirinal  the  cr.ditor 
security  is  intended  to  remain  as  to  the  balance,  and  it  \v'\\\  not  be  \^^^  ^^^ 
treated  as  released  (h).  «aKeo  for 

Luilancc 

1578.  A  surety  who  takes  security  from   the    principal  debtor  Co-surcties. 
holds  it  not  merely  for  his  own  exclusive  benefit,  but  for  the  benefit 

of  himself  and  his  co-sureties  {i). 

1579.  The  discharge  of  one  of  several  co-sureties  or  other  joint  Crditor 
debtors  is  a  release  at  law^  (1513)  of  all  of  them  {k),  the  effect  of  ^,"' 


canniit 
ea.sc  one 


(d)  Pearl  v.  Deacon,  24  Beav.  186. 

(e)  Wheatley  v.  Bastow,  7  De  G.  M.  &  G.  2G1. 

(/)  Strange  v.  Fooks,  i  G\S.  40S  ;  Wulff  v.  Jay,  L.  R.  7  Q.  B.  750  ;  Taylor  v. 
Bank  of  New  South  Wales,  11  App.  Cas.  oOO. 

(g)  Exp.  Barrett,  34  L.  J.  Bk.  41.  (/i)  Waugh  v.  Wren,  9  Jur.  (n.s.)  365. 

((■)  Berridge  v.  Berridge,  44  Ch.  D.  108. 

(k)  Y.  B.  21  Edw.  4,  81,  B.  PI.  33  ;  XichoUon  v.  licviU,  4  Ad.  &  El.  075  ;  Ward 
V.  Natio7ial  Bank  of  Neiv  Zealand,  8  App.  Cas.  755;  Mercantile  Bank  of  Sydney  v. 
Taylor,  [1893]  A.  C.  317  ;  Ellesmerc  Brewery  Co.  v.  Cooper,  [1890J  1  (j.  B.  75. 
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whicli  will  not  be  altered  by  any  attempt  on  the  part  of  the  creditor 
to  reserve  his  rights  against  the  remainder  (Z).  And  under  an 
agreement  which  operates  as  a  satisfaction  of  a  debt,  though  not  as 
a  release  at  law,  the  rights  of  the  creditor  cannot  be  reserved  against 
the  surety;  such  a  reservation  being  inconsistent  with  the  securitv(w). 
In  short,  any  substantial  and  unbeneficial  alteration  of  the  contract 
between  the  creditor  and  the  principal  debtor  behind  the  surety's 
back  {ex.  gr.,  a  consolidation  of  existing  mortgages  and  a  new  day 
named  for  payment),  releases  the  surety,  and  also  releases  any 
security  which  he  may  have  given  to  the  creditor  (w).  But  a  release 
by  operation  of  law  (ex.  gr.,  bankruptcy),  does  not  release  the 
surety  (o). 


Section  III. 

Waiver  of  Vendor's  and  other  Liens,  and  herein 
of  the  Rig-ht  of  Stoppag'e  in  transitu. 

SuB-SECTiox  {l).—What  Acts  do  and  do  not  op?rate  as  Waiver  of 

Liens. 


Vendor^s  lien  not  destroyed  by  taking  security 

Aliter  if  the  consideration  be  the  giving  of  the  security  itself 

True  rule 

Mere  formal  receipt  given  erroneously  will  not  generally  affect  lien 

Lost  by  default 

Instances  of  lien  preserved  as  to  part  and  lost  as  to  balance 

Lien  for  goods  not  ivaived  by  acceptance  on  account  or  by  judgment  for 

price,  but  aliter  where  negotiable  instrument  taken 
Lien  lost  if  vendor  give  a  ivarrant  implying  favour 
Waiver  under  Factors  Act 

In  most  cases  of  possessory  lieiis  taking  security  operates  as  waiver 
Possessory  lien  waived  by  giving  up  possession 
Ditto  as  to  goods  pledged 

Creditor  loses  lien  by  parting  tvith  chattels  to  third  party    . . 
Creditor  loses  lien  by  claiming  to  retain  goods  in  another  right 
Loss  of  possession  without  actual  parting  with  goods  may  waive  the  lien 
Possessory  lien  not  waived  by  loss  of  possession  made  by  mistake 
Ditto  where  possession  lost  by  fraud  . . 
How  far  part  delivery  destroys  lien    . . 
Lien  not  lost  by  charging  warehouse  rent 
Vendor  m/iy  under  certain  circumstances  lose  lien  without  parting  with 

goods         

Charge  for  price  as  distinguished  from  lien  . . 


PARAGRAPH 

1580 
1581 
1582 
1583 
1584 
1585 


1586 
1587 
1588 
1589 
1590 
1591 
1592 
1593 
1594 
1595 
1596 
1597 
1598 

1599 
1600 


(0  Evans  v.  Bremridge,  2  K.  &  J.  174,  notwithstanding  Exp.  Gifford,  6  Vcs.  805. 

(m)  Webb  v.  Hewitt,  3  K.  &  J.  438  ;  Commercial  Bank  of  Tasmania  v.  Jones, 
[1893]  A.  C.  313  ;   and  see  also  Rouse  v.  Bradford  Banking  Co.,  [1894]  A.  C.  586. 

(w)  Bolton  V.  Buckenham,  [1891]  1  Q.  B.  287  ;  Bolton  v.  Salmon,  [1891]  2  Ch.  48  ; 
and  see  Holme  v.  Brunskill,  3  Q.  13.  D.  495. 

(o)  Megraih  v.  Gray,  L.  R.  9  C.  P.  216;  Exp.  Jacobs,  Re  Jacobs,  L.  R.  10 
Ch.  211  ;  Re  London  Chartered  Bank  of  Australia,  [1893]  3  Ch.  540.  Re  Fitzgeorge, 
Exp.  Robson,  [1905]  1  K.  B.  462. 
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Sub-section  (2). — The  Rujhl  of  Stoppage  in  Iransitu. 

1 

During  transit  vendor^a  ownership  7iot  divested 

Statutory  provisions    . . 

JRescission  and  stoppage  distinguished 

Jtights  of  vendor  against  third  parties 

Eights  of  re-sale 

Origin  of  the  right  of  stoppage 

What  relationship  the  parties  must  have 

Price  must  be  unpaid 

Purchaser  insolvent 

No  right  against  transferee  of  document  of  title 

Where  transfer  in  good  faith  and  for  value   . . 

But  vendor  may  attach  proceeds  if  unpaid    . . 

Transferee  hound  hy  conditions  in  document 

Where  vendor  has  not  permitted  transfer  of  documenthe  retains  his  right 

If  transfer  not  absolute,  vendor  retains  right  subject  to  it 

Goods  over  ichich  right  may  be  relaxed 

Their  situation 

Effect  of  taking  bill  of  lading  

Delivery  must  be  into  consignee's  possession  to  determine  transit,  and 

goods  must  he  ascertained 
Where  transit  determines  in  the  case  of  two  destinations     . . 
//  carrier  becomes  warehouseman  transit  ends 
Wherever  the  goods  are  delivered  transit  is  determined 
As  to  delivery  of  part  . . 

If  delivery  imperfect  right  of  stoppage  remains        

Effect  of  acts  of  ownership  by  purchaser       

Effect  of  rent  being  paid  hy  or  demanded  of  purchaser 

Effect  of  marking  by  purchaser  

Carrier  cannot  wilfully  j^rolong  transit         

Vendor  may  order  re-delivery 

But  mere  notice  to  stop  enough 

Consignee's  agent  may  stop     . . 

Liabilities  of  carrier    . . 

Where  goods  sold  by  Crown  vendor's  right  over  proceeds     . . 

Vendor's  right  to  refuse  delivery  at  all  where  buyer  insolvent 


A  I! 


A'il'.ArU 

1601 

1602 

1603 

1604 

1605 

1606 

1607 

1608 

1609 

1610 

1611 

1612 

1613 

1614 

1615 

1616 

1617 

1618 

1619 
1620 
1621 
1622 
1623 
162+ 
1625 
1626 
1627 
1628 
1629 
1630 
1631 
1632 
1633 
1634 


V'lTiliJTltph 

1580 


Sub-section  {\).—What  Acts  do,  and  ivhat  do  not,  operate  as  Waiver 

of  Liens. 
1580.  The  lien  of  the  vendor  of  land  for  unpaid  purcliase-  Vemlor'a 
money,  will  not  generally  be  destroyed  thoiiuh  the  vendor  take  a  ^JJ"t^\^.\^ 
draft,   note  or  bill  of  exchange  (;>),   negotiated  (7),   or  othe^^vise  by  taking 
(these  being  but  modes  of  payment),  for  the  unpaid  purchase-money ; 
nor  by  his  taking  security  by  mortgage,  bond,  or  covenant  (r) 
from  the  purchaser  himself  ;   and  as  to  a  covenant,  whether  it  be 
separate  or  continued  in  the  purchase  deed  ;  nor  in  the  case  of  land 

(p)  Hughes  v.  Kearncj,  1  Sch.  &  Lef.  132  ;    Grant  v.  J////-S  2  Vcs    &  B.  300  ; 

Gibbons  ^.Braddall,  2  Eq.  Ca.  Abr.  G82,  M.  N.  ;  ^.r^,.  Pcakc,  1  Mad.  316  ;  Gunn  v. 

Bolckow,  Vaughan  cL-  Co.,  L.  R.  10  Ch.  •492. 

(7)  Exp.  Loaring,  2  Rose,  79.  ,,„,,.„ 

(r)  Tardiffy.Scrughan,  cited  1  Bro.  C.  C.  423  ;  EUioll  v.  ^il^^'^'^f' l^^J'^^J^' 

181  ;  Nairni.  Prowse,  6  Vcs.  752 ;  Mackrcth  v.  Symmons,  1..  \  es.  329  ;  Hope  ^ .  Booth, 

1  B.  &  Ad.  498,  notwithstanding  FawcU  v.  Hcclis,  1  Bro.  C.  L.  4-i. 
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1580—1581  ^^^^^  ^^'  ^  public  company,  where  the  sum  due  exceeds  that  paid 
into  the  bank,  by  the  payment  of  the  valuation  and  the  giving  of 
the  bond  under  the  Act  (s)  ;  nor  by  the  purchase-money  being  made 
payable  at  a  future  day — as  within  a  given  time  from  the  vendor's 
death  (t).  It  may  be  saved,  by  a  proviso  that  the  estate  shall  not 
be  assigned  until  payment  (u),  without  the  consent  of  the  vendor 
and  the  surety  of  the  purchaser. 

Alitcr  if  the        1581 .  But  if  the  consideration  for  the  sale  be  the  security  itself, 

consiclcration  i  -i  J  ^ 

be  the  giving  and  not  the  sum  secured  (x)  ;  or  if  it  appear  by  direct  agreement 
of  the  or  can  be  clearly  inferred  from  the  circumstances,  that  the  vendor 

SGCuriuV  'ill  1 

itself.  mtended  to  rely  upon  the  security  only,  and  not  upon  the  land, 

then  the  hen  will  be  gone  (y),  for  it  is  evident  that  the  vendor  has 
already  got  all  that  he  bargained  for.  However,  as  the  lien  is  lost 
in  these  latter  cases,  not  by  the  mere  taking  of  a  security,  but  by 
the  taking  it  by  way  of  substitution  for  the  purchase-money,  the 
question  becomes  in  a  great  measure  one  of  intention,  and  must  be 
decided  by  the  circumstances  of  each  case  (s) . 

A  stipulation  for  payment  of  the  purchase-money  within  a  certain 
time  after  a  re-sale  (a),  and  the  taking  of  a  security  by  bond  and 
mortgage  of  part  of  the  estate  (6),  have  thus  been  held  indicative 
of  an  intention  to  abandon  the  Hen  entirely,  and  so  has  a  sale  to  a 
railway  or  other  like  company  in  consideration  of  an  annual  rent ; 
because  it  is  considered  to  be  contrary  to  the  intention  that  the 
vendor  should  have  a  right  on  non-payment  to  enter  upon  and  destroy 
the  works  (c)  ;  and  so  in  the  case  of  a  sale  in  consideration  of  the 
payment  of  an  annuity  for  several  lives  to  be  secured  by  the  bond 
of  the  purchaser  ;  chiefly  on  the  ground  that  the  latter  could  not 
have  intended  to  take  the  estate  subject  to  such  a  burthen  {d).  So 
where  the  vendor  was  party  to  a  mortgage,  made  by  the  purchaser 
to  a  person  who  had  advanced  part  of  the  purchase-money,  his  hen 
was  held  (e)  to  be  gone.  And  the  taking  of  a  mortgage  for  part,  and 
of  a  note  payable  on  demand  for  the  residue  of  the  purchase-money, 

(s)  Walker  v.  Ware,  etc..  Rail.  Co.,  L.  R.  1  Eq.  195. 

(t)   Winter  v.  Lord  Anson,  3  Russ.  488.     (m)  Elliott  v.  Edicards,  3  Bos.  &  P.  181. 
{x)   Winter  v.  Lord  Anson,  1  Sim.  &  St.  434,  (on  appeal  3  Russ.  488) ;  Clarke  v. 
Boyle,  3  Sim.  499  ;  Buckland  v.  Pocknell,  13  Sim.  406. 


„,„„  — w.^vt^v-.^...  ^  PcilOCT 

Mills  Co.  (No.  1)  58,  L.  T.  798.'  Gore  and  Durant's  Case  (L.R.  2"  Eq"  349)  Avas 
distinguLshed,  on  the  ground  that,  though  payment  was  to  be  made,  as  in  the 
Brentwood  Brick  Co.  Case,  out  of  moneys  arising  from  certain  sources  ^^•hicll  never 
became  available  the  agreement  \\as  to  be  void  on  non-pavment  within  a  fixed 
time.     ConJ.  also  Be  Darrow  Brick  and  Tile  Works  Co.,  [1904]  1  Ir  R.  530. 

(2)  Compare  Be  Taylor,  Stileman  and  Underwood,  [1891]  1  Ch.  590. 

(«)  Exp.  Parkcs,  1  Clyn  &  J.  228.  [h)  Capim-  v.  Sjjottisivoode,  Taml.  21. 

(c)  Earl  .Jersey  v.  Briton  Ferry  Floating  Dock  Co.,  L.  R.  7  Eq.  409  ;  and  see 
Winter  v.  Lord  Alison,  1  Sim.  &  St.  434,  (on  appeal  3  Russ.  488). 

{d)  Dixon  v.  Gay/ere,  21  Beav.  118.  (e)  Good  v.  Pollard,  9  Price,  544. 
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has  been  held  (/)  to  have  a   like  effect,  on  the  stronf?  but  perhaps   Paragraphs 
(says  Lord  Eldon)  (g)  not  conclusive  inference,  that  the  charge  for  1581—1583 
a  part  showed  an  intention  not  to  chari^'e  the  residue.    If  the  bond  {Ii) 
instead  of  being  given  by  the  purchaser  alone,  be  also  joined  in  bv 
sureties,  it  is  thought  that  the  lien  no  longer  remains. 

It  has  also  been  decided  to  be  lost  by  taking,  as  special  security, 
a  sum  of  stock,  which,  being  sufficient  or  probably  sufficient  to 
cover  the  purchase-money,  was  held  (i)  to  have  been  pledged,  that 
the  vendee  might  have  absolute  dominion  over  the  land  ;  and,  on 
the  same  principle,  it  has  been  thought  (A:),  a  mortgage  upon  another 
estate  of  the  vendee  would  have  a  like  operation  ;  the  obvious 
intention  being  to  burthen  one  estate,  that  the  other  might  be  free. 
Sir  W.  Grant  was  of  opinion,  that  a  totally  distinct  and  independent 
security  would  be  a  substitution  for  the  lien,  and  not  a  credit  on 
account  of  it ;  by  which  he  meant,  says  Lord  Eldon  [l),  not  that  a 
security,  but  the  nature  of  a  security,  might  amount  to  satisfactory 
evidence,  that  a  lien  was  not  intended.  And  the  latter  learned 
judge  added,  that  a  mortgage  is  not  conclusive  ground  for  the 
inference  that  a  lien  was  not  intended,  and  that  he  could  put  many 
instances,  in  which  a  mortgage  of  another  estate  for  the  purchase- 
money  would  not  be  decisive  evidence  of  an  intention  to  give  up 
the  lien. 

1582.  The  opinion  of  Sir  W.  Gi'aiit  appears  to  be  acquiesced  (nt)  True  rule, 
in  as  a  general  rule  by  Lord  St.  Leonards  ;  and  the  doctrine  which 

may  perhaps  be  deduced  from  the  different  cases  cited,  is,  that  the 
taking  a  distinct  security  is  always  jjrima  facie  evidence  that  the 
lien  has  abandoned  ;  but  that  this  inference  may  be  rebutted  by 
proof  of  an  agreement,  or  of  circumstances  leading  to  a  presumption 
of  an  agreement,  to  the  contrary. 

1583.  Although  the  mere  acknowledgment  in  the  deed  of  pay-  Merc  formal 
ment  of  the  whole  purchase-money  will  not  jjer  se  affect  the  lien,  erroneously" 
yet  the  receipt  may  be  given  under  circumstances  which  are  incon-  will  not 
sistent  with   an   intention  to   preserve  it ;   as  where  the   vendor,  ^q^^^  1,^),,. 
having  notice  that  the  purchaser  was  buying  with  a  certain  trust 

fund,  took  from  him  a  bond  and  deposit  for  a  sum  recited  to 
have  been  lent  him  to  complete  the  purchase  {n). 

(/  )  Bond  V.  Kent,  2  Vern.  281. 

(g)  Maclcreth  v.  Symmons,  15  Ves.  329.  The  report  in  Vernon,  however,  gives  no 
reason  for  the  judgment. 

[h)  Good  V.  Pollard,  10  Price,  109  ;  Sugd.  V.  &  P.  G73,  1  ith  ed. 

(i)  Nairn  v.  Frowse,  6  Ves.  752. 

(it)  Id. 

(I)  In  Mackreth  v,  Symmons,  15  Ves.  at  p.  348. 

(m)  V.  &  P.  675,  14th  cd.  For  the  cases  and  doctrine  on  thi.s  subject  at 
length,  see  id.,  and  Mackreth  v.  Symmons,  15  \'cs.  329;  2  ^\■.  &  T.  920 
(7th  ed.). 

(n)  Muir  v.  Jolly,  26  Bcav.  US. 
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Paragraphs 

1584^-1587 

Lost  by 
default. 
Instance 
of  lien 

preserved  as 
to  part  and 
lost  as  to 
balance. 


Lien  for 
goods  not 
^vaived  bj' 
acceptance  on 
account,  or 
by  judgment 
for  price,  but 
aliter  where 
negotiable 
instrument 
taken. 


1584.  The  vendor  for  his  unpaid  purchase-money,  and  the 
purchaser  for  his  advances,  equally  lose  their  lien  if  by  their  own 
act  or  default  the  contract  is  not  completed  (o). 

1585.  Where  a  surety  undertook,  but  failed,  to  pay  the  debt  of 
his  principal,  and  to  keep  down  annuities  granted  by  him,  and  to  give 
him  an  indemnity  against  such  annuities,  upon  having  a  mortgage 
in  fee  to  secure  the  debt  and  value  of  the  annuities,  and  afterwards 
the  principal  sold  the  reversion  of  the  estate  to  the  surety  for  the 
amount  of  principal  and  interest  secured  by  the  mortgage,  it  was 
held  {f),  that  for  part  of  the  consideration,  viz,  the  debt,  there  was 
a  lien,  but  not  as  to  the  annuities.  The  silence  as  to  the  debt,  and 
the  fact  that  there  was  an  indemnity  against  the  annuities,  was 
thought  to  show  strongly  that,  as  to  the  latter,  the  personal  security 
of  the  surety  was  alone  relied  on.  And  it  was  held  material,  that 
the  sale  was  only  of  the  reversion  of  the  estate,  inasmuch  as  it  was 
unlikely  that  a  person  dealing  for  the  consideration  of  annuities, 
and  the  purchase  of  a  reversion  which  might  not  fall  in  until  all 
the  annuitants  were  dead,  would  rely  on  that  reversion  in  addition 
to  the  indemnity  already  given  by  the  bond. 

1586.  The  lien  of  the  vendor  of  goods  (604)  is  not  defeated  by 
part  payment  of  the  price  {q),  or  by  recovery  against  the  purchaser 
in  an  action  for  goods  sold  (r)  (606). 

But  the  acceptance  of  a  negotiable  security  may  affect  the  lien. 
For,  subject  to  the  obligation  of  paying  the  price  of  the  goods,  the 
right  of  property  and  possession  from  the  time  of  sale  are  in  the 
buyer  ;  and  if  a  bill  be  drawn  and  accepted  for  the  price,  or  credit 
be  otherwise  given,  he  may  exercise  control  over  the  goods  during 
the  currency  of  the  bill,  or  until  the  credit  expire  ;  though  the 
right  of  possession  will  be  defeated  by  his  insolvency  before  he 
obtains  possession  (s). 

Lien  lost  if  1587.  The  vendor's  Hen  will  also  be  destroyed  if  he  give  to  the 

Iwanant '^^  purchaser  a  warrant  in  a  form  which,  by  the  custom  of  a  particular 
implying  trade,  implies  that  the  goods  are  free  from  any  claim  for  vendor's 
lien  ;  and  a  fortiori,  if  he  also  give  him  documents  which  state 
expressly  that  they  are  held  and  deliverable  to  his  orders  or  to  the 
holder  of  the  document  (t). 

(o)  Oxenham  v.  Esdaile,  2  Y.  &  J.  493  ;  Esdaih  v.  Oxenham,  3  B.  &  C.  225  ; 
Dinn  v.  Grant,  5  De  G.  &  Sm.  451. 

(p)  Mackreth  v.  Symmons,  15  Ves.  329. 

{q)  Hodgson  v.  Lotj,  7  T.  R.  440  ;   Feise  v.  Wray,  3  East,  93. 

(r)  Houiditch  v.  Desanges,  2  Stark.  337  ;   Sale  of  Goods  Act,  1893,  s.  43,  sub-s.  2. 

(s)  Per  Bayley,  J.,  in  Bloxam  v.  Sanders,  4  B.  &  C.  941  ;  and  in  Miles  v.  Gorton, 
2  Cr.  &  M.  504  ;  Edwards  v.  Brewer,  2  Mee.  &  W.  375.  For  a  case  in  which  taking 
acceptances  did  not  destroy  the  lien,  see  Solarte  v.  Maes  Hilbers,  1  L.  J.  (n.s.) 
K.  B.  196 ;  Gimn  v.  Bolckoiv,  Vaughan  &  Co.,  L.  R.  10  Ch.  491 ;  and  see  Re 
J.  Defrics  d-  Sons,  Ltd.,  EicMioh  v.  The  Co.,  [1909]  2  Ch.  423. 

(<)  Merchant  Banking  Co.  of  London  v.  Phoinix  Bessemer  Steel  Co.,  5  Ch.  D.  205, 
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1588.  And  by  tlic  Factors  Act,  1889  (c.  45),  s.  10,  where   any   Parngmj,),, 
document  of  title  (385,1610)  to  goods  lias  been  lawfully  indorsed  1588—1589 
or  transferred  to  any  person  as  buyer  or  owner  of  the  goods  [u),  Waiver  under 
and  such  person  transfers  such  document  to  a  person  who  takes  the  ^'^^^^^^  •^^t. 
document  in  good  faith,  and  for  valuable  consideration,  the  last- 
mentioned  transfer  shall  have  the  same  effect  for  defeating  any 
vendor's  lien  or  right  of  stoppage  in  transitu  as  the  transfer  of  a 

bill  of  lading  has  for  defeating  the  right  of  stoppage  in  transitu 
(1602). 

1589.  In  other  cases  of    possessory  liens,  the  taking  security  In  most  cases 
for  the  debt  is  generally  held  to  defeat  the  lien  ;   especially  if  the  il^^iTS^ 
security  be  made  to  include  interest.    And  entering  into  a  special  security 
contract  for  a  particular  mode  of   payment  (v)  is  also  inconsistent  ^^^r''"'^  '^^ 
with  a  lien  ;   but  not  if  the  security  or  contract  does  not  affect  the 
possession   held    by  the  creditor,  or  is  otherwise  not  inconsistent 

wdth  the  lien  (x).  But  in  the  one  case,  the  lien  remains  as  to  sums 
Avhich  are  not  covered  by  the  security  (y) ;  and  in  the  other,  if  a 
bill  be  merely  taken  without  an  agreement  that  it  is  to  be  in  dis- 
charge of  the  debt,  both  debt  and  lien  continue  until  the  bill  arrives 
at  maturity,  though  the  debt  cannot  be  enforced  during  the  currency 
of  the  bill  (z).  And  the  lien  is  not  affected  where  the  security,  not 
having  been  taken  in  discharge  of  the  debt,  has  turned  out  to  be 
worthless  (6).  As  the  negotiation  of  a  bill  is  an  approval  of  it,  such 
an  act  terminates  a  lien  which  is  to  exist  by  agreement  until  the 
delivery  of  good  and  approved  bills  for  the  debt  (c).  An  equitable 
lien  upon  the  title  deeds  of  a  debtor  has  been  held  to  be  discharged 
by  the  acceptance  from  his  representative  of  a  security  upon  a 
specific  part  of  his  estate  (d).  But  the  lien  of  a  salvage  creditor  has 
been  held  not  to  be  discharged  merely  by  the  taking  of  another 
security  which  becomes  worthless  (e).  A  lien  is  discharged  by 
proof  under  the  bankruptcy  of  the  debtor,  the  proof  being  considered 

(w)  See  Burgos  v.  Nascimento,  [19081  W.  N.  237,  100  L.  T.  71. 

(v)  Coivell  V.  Simpson,  16  Yes.  275 ;  ^jcr  Tikdal,  C.J.,  in  Hcwiso/i  v.  Guthrie, 
2  Bing.  N.  C.  755  ;  Brownlow  v.  Keatinge,  2  Jr.  Eq.  R.  243.  The  case  of  Couell  v. 
Simpson  was  doubted  in  Stevenson  v.  Blakelock,  1  Mau.  &  S.  535  ;  but  was  adhered 
to  b}-  Lord  Eldon  in  Balch  v.  Si/mes,  Turn.  &  Russ.  87,  and  acknowledged  in 
Hewison  v.  Guthrie. 

(x)  Fisher  v.  Smith,  4  App.  Cas.  1.  See  Exp.  Willoughhy,  JRc  Westlake,  16 
Ch.  D.  604  ;   Angus  v.  McLachlan,  23  Ch.  D.  330. 

{y)  Balch  v.  Symes,  Turn.  &  Russ.  87. 

(2)  Ee  London,  Birmingham,  and  South  Staffordshire  Banking  Co.,  II  Jur.  (x.s.) 
316. 

(Jj)  Davies  V.  Loivndes,  3  C.  B.  808;  Bond  v.  Warden,  1  Coll.  C.  C.  583.  In 
Bunney  v.  Poyniz,  4  B.  &  Ad.  508,  and  Pooley  v.  Budd,  14  Beav.  34,  it  was  held 
to  be  otherwise  where  the  security  has  been  taken  in  discharge  of  the  debt;  but 
in  Re  J.  Defries  cfc  Sons,  Ltd.,  Eichholz  v.  The  Co.,  supra,  ^\'AKnI^-GTON,  J.,  held 
that  this  was  inconsistent  with,  if  not  expressly  overruled  in,  Gunn  v.  Bokkow, 
Vaughan  db  Co.,  supra. 

(c)  Horncastle  v.  Farran,  3  B.  &  Aid.  497  ;  but  see  Ou7in  v.  Bokkow,  Vaughan  cO 
Co.,  L.  R.  10  Ch.  491. 

(d)  Mason  v.  Morhy,  34  Beav.  471. 

(e)  Kehoe  v.  HaUs,  5  Ir.  Eq.  R.  597. 
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Paragraphs 

1589—1592 

Posses-ory 
lien  waived 
by  giving  up 
possession. 


Ditto  as 
to  goods 
pledged. 


Creditor  loses 
lien  by  part- 
ing with 
chattel  to 
third  party. 


as  equivalent  to  payment  (/).     But  it  is  not  destroyed  by  a  right 
of  set-off  {g). 

1590.  It  follows  from  the  rule  which  requires  a  continuous 
possession  for  the  support  of  a  possessory  lien  (589),  that  if  after 
the  debt  (in  respect  of  which  the  lien  is  claimed)  has  arisen,  the 
owner  is  allowed  to  remove  the  property  and  to  return  it,  the  lien 
is  gone.  Therefore,  an  innkeeper  who  allows  a  guest  to  depart  with 
his  goods,  gives  him  credit  for  that  time,  and  cannot  afterwards 
detain  them  but  for  debts  which  arose  after  they  were  returned  {h). 
But  goods  may  be  dehvered  by  the  vendor  to  the  purchaser  under 
an  agreement  for  a  lien,  the  effect  of  which  is  that  the  vendor  only 
parts  with  the  possession, and  retams  the  property  until  payment  (t). 

1591.  By  the  re-delivery  of  a  pledge  the  creditor  also  loses  his 
right  to  it ;  but  the  goods  pledged,  (and  it  is  presumed  also  such  as 
are  subject  to  a  possessory  lien),  may  be  re- delivered  to  the  debtor 
as  the  agent  of  the  creditor,  A^dthout  a  forfeiture  of  the  creditor's 
right  (k).  If  the  pledge  be  re-delivered  for  a  temporary  purpose, 
and  the  pledgor  refuse  to  return  it,  the  pledgee  may  sue  for  it  in 
trover  {I).  If  it  be  delivered  back  to  the  owner  in  a  new  character, 
such  as  that  of  a  special  bailee  or  agent,  the  pledgee  is  entitled  both 
against  the  owner  and  a  third  person,  the  possession  being  con- 
sistent with  his  original  right  (194).  But  if  he  voluntarily  place 
the  pledge  beyond  his  own  power  to  restore  it  (as  by  agreeing  that 
it  may  be  attached  at  the  suit  of  a  third  person,  or  by  giving  up 
possession  to  the  pledger,  or  consenting  that  he  shall  alienate  or 
pledge  it  to  another),  it  is  a  waiver  of  the  pledge  (m). 

1592.  The  parting  with  the  subject  of  the  lien  is  also  an  abuse 
of,  or  inconsistent  with,  the  right  of  possession  derived  from  the 
lien.  Subject  to  the  provisions  of  the  Innkeepers  Act,  1878,  already 
noticed  (931),  the  sale  of  the  chattel  is  a  wrongful  act,  though  the 
keeping  it  be  attended  by  expense  {n).  The  right  of  possession 
cannot  be  passed  by  a  tortious  transfer  of  the  goods  as  the  property 
of  the  holder  under  the  lien,  and  such  an  abuse  of  it  will  entitle  the 
owner  to  maintain  trover  for  them  (o).  But  the  holder,  intending 
only  to  give  security  to  the  extent  of  his  Hen,  may  do  so  at  law 
without  forfeiting  his  claim,  by  delivering  the  goods  to  his  creditor 


(/)  Exp.  Hornby,  Buck.  391. 

(y)  Finnoch  v.  Harrison,  3  Mce.  &  W.  532. 

(h)  Hartley  v.  Hitchcock,  1  Stark.  408  ;  Jones  v.  Thurloe,  8  Mod.  172  ;  Jones  v. 
Pearle,  1  Str.  5.57  ;  and  see  Coppin  v.  Walker,  7  Taunt.  237 ;  Exp.  Bland,  2  Rose,  91  ; 
Artaza  v.  Smallpiece,  1  Esp.  23  ;    Bligh  v.  Davies,  28  Beav.  211. 

{i)  Walker  v.  Clyde,  10  C.  B.  (n.s.)  381  ;   Sale  of  Goods  Act,  1893,  s.  43. 

ik)  Reeves  v.  Capper,  5  Binjr,  N.  C.  130. 

(0  Story,  BaUm.  §  299  ;   Roberts  v.  Wyatl,  2  Taunt.  208. 

(m)  Story,  Bailm.  §  299  ;    §§  359—305. 

in)  Mulliner  v.  Florence,  3  Q.  B.  D.  484. 

(o)  Scott  V.  Newington,  1  Moo.  &  R.  252  ;   Legg  v.  Evans,  4  Jur.  197. 
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with  notice  of  the  lien,  and  appointing  liiin  to  keep  possession  as    /'.mujmi.i,. 
the  servant  of  the  bailee  {])).    A  transfer  to  an  a^'ent  or  trustee  is  1592     1594 
also  in  eqnity  no  forfeiture  of  the  hen  (7)  ;  and  in  equity  the  benefit 
of  a  Hen  may  be  assigned  with  the  debt  in  respect  of  which  it  is 
claimed  (r).     On  the  bankruptcy  of  the  person  entitled  to  the  lien, 
it  will  also  pass  to  his  assignees  (s). 

It  follows  from  this  inability  of  the  lien  lioldor  to  transfer  the 
property  for  any  other  pnrpose  than  the  mere  lieu,  that  it  cannot 
be  taken  in  execntion  for  his  debt  {()  ;  the  sherifT  (subject  to  certain 
exceptions  introdnccd  by  1  &  2  Vict.  c.  110,  s.  12)  l)oing  entitled  to 
seize  nothing  which  he  cannot  sell. 

1593.  It  is  also  inconsistent  with  and  fatal  to  the  lien,  if    the  f'reditor  lo8o« 
holder  claim  to  retain  the  goods  for  the  debt  of  another  tiian  the  'in'\'o  n^["'i'"" 
rightful  owner  (u),  or  under  another  right  than  the  right  of  lien  (x),  goods  iu 
So,  if  in  the  case  of  a  vendor,  he  authorize  the  purchaser  to  mortgage  ''"°'**""  '"'k'*^- 
the  property  to  a  person  who  advances  money  for  the  purchase  ; 

against  that  person  there  can  be  no  hen  for  the  balance  of  the  pur- 
chase-money (y).  But  it  is  no  waiver  of  the  lien,  if  upon  demand  of 
the  goods,  the  holder  omits  to  state  that  he  claims  them  under  his 
lien  (2),  or  if  he  claim  more  than  he  can  make  good  ;  as  where 
having  only  a  hen  for  a  specific  sum,  he  claims  also  for  a  general 
balance  (a),  though  in  the  latter  case  he  cannot  object  that  no  tender 
was  made  to  him  of  the  sum  due  on  the  specific  lien  (6). 

1594.  A  loss  of    possession  sufficient  to  destroy  the  iieii  may  Loss  of 
take  place  without  an  actual  parting  with  the  property.     As  if  the  PT^j^c**'  " 
holder  takes  the  goods  in  execution,  and  causes  them  to  be  sold  by  ,ictuai  jNirtinj? 
the  sherifT,  and  becomes  the  purchaser  from  him  :  here,  thoutih  his  '''''^^^  ^"'*:**''' 

1  •  rf  ■    .  ■  1       1     1  1  '  ™'*^'  waiver 

actual  possession  may  sutler  no  mterruption,  yet  he  holds  as  a  the  lien, 
purchaser  and  not  by  right  of  his  hen,  and  the  sheriff  must  have 
had  legal  possession  for  the  purposes  of  the  sale  (c).  And  if  a 
factor,  having  a  hen  against  his  principal,  allows  him  to  sell,  and 
•orders  his  own  warehouseman  to  dehver  the  goods  to  the  principal's 
broker,  who  sells  and  makes  out  a  bill  of  parcels  to  the  principal, 
the  effect  is  the  same  as  a  delivery  to  the  principal  (d).  But  notice 
by  a  banldng  company  to  all  its  shareholders,  that  a  dividend 
will  be  payable  on  a  future  day,  is  no  waiver  of  the  hen  of  the 
bank  upon  the  dividends  of  a  shareholder  who  is  indebted  to  the 
company  (e). 

{p)  M'Cotnbie  v.  Davies,  7  East,  5.       (7)  Watsoti  v.  Lyon,  7  De  G.  &  M.  G.  2S8. 
<r)  Bull  V.  Faulkner,  2  De  G.  &  Sm.  772. 
(s)  Hudson  V.  Granger,  5  B.  &  ^Vld.  27. 

(t)  Legg  v.  Evans,  supra.  (w)  Dirks  v.  Richards,  G  Jur.  5G2. 

(x)  Boardman  v.  Sill,  1  Camp.  410,  n.  ;  Weeks  v.  Goodc,  6  C.  B.  (x.s.)  3C.7  : 
'Cannee  v.  Spanton,  8  Scott  N.  R.  71-4. 

(y)  Cood  V.  Pollard,  9  Price,  544.  (r)   White  v.  Gainer,  0  Moore.  41. 

(a)  Scarfe  v.  Morgan,  4  Jlec.  &  W.  270.     {h)  Jones  v.  Tarlcton,  G  .Jur.  34S. 
<c)  Jacobs  V.  Latour,  5  Bing.  130.  (d)  Kruger  v.   Wilcox,  Ambl.  252. 

(e)  Hague  v.  Dandison,  2  Ex.  741. 
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Paragraphs       The  distrainer  of  goods  has  no  lien  after  they  have  been  replevied, 
1594 — 1598  ]j^^^  jg  j(,f^.  j-Q  }^ig  remedy  on  the  replevin  bond  (/). 

Possessory  1595.  The  possessoiy  lien,  however,  is  not  destroyed  where  the 

lien  not  j^gg  q£  possession  arises  by  mistake  (g),  or  is  involmitary.     Hence 

\(^s^oi  the  lien  of  the  shipmaster,  whose  ship  has  been  taken  by  an  enemy, 

possession       revives  upon  recapture,  and  the  owner  becomes  a  trustee  for  him  {h), 

mistake!^         and  it  seems  that  the  lien  of  a  factor  or  broker,  who  has  quitted 

possession  voluntarily,  will  revive,  if  he  can  re-acquire  possession  (i). 

But  the  lien  of  the  vendor  of  goods,  after  his  possession  has  been 

determined  in  favour  of  the  purchaser,  will  not  revive  by  his  replacing 

the  goods  in  the  vendor's  possession  for  a  different  purpose,  so  as 

to  enable  the  vendor  to  stop  in  transitu  (k). 

Ditto  where  1596.  As  the  lien  will  not  arise  where  the  possession  was  origin- 
fo°s?byTraud.  ^Uy  obtained  by  fraud  or  misrepresentation  (l),  so  the  parting  with 
possession  on  a  false  representation  will  not  affect  either  a  pledge(?H) 
or  a  lien  ;  and  the  holder  of  goods  who  has  been  deprived  of  them  by 
fraud,  may  recover  them  in  trover,  or,  if  he  can,  may  re-possess 
himself  of  them  (w). 

How  far  1597.  The  deHvery  of    part  of    goods  may  often  destroy  the 

destrf-s  liS  lien,  because  it  may  import  a  delivery  of  the  whole  (1623).  And 
yet  if  it  can  be  shown  that  there  was  an  intention  not  to  deliver  the 
whole,  but  to  separate  the  part  delivered  from  the  residue,  the  lien 
on  the  residue  will  hold  (o).  And  where  the  goods  remain  in  the 
vendor's  warehouse,  the  mere  giving  a  delivery  order  to  the  pur- 
chaser will  not  prevent  the  lien  ;  even  where  by  custom  the  goods 
would  be  considered  the  property  of  the  holder  of  such  an  order  (p). 
So  if  the  key  of  the  place  in  which  the  goods  are,  be  given  to  the 
pm-chaser,  the  key  of  an  outer  inclosure  being  left  with  the  vendor  ; 
because  though  the  former  may  have  access  to  the  goods,  the  latter 
can  prevent  them  from  being  removed  (q). 

Lien  not  lost  1598.  Nor  is  the  right  of  the  vendor  to  retain  the  goods,  lost  by 
warelT^use^  his  charging  the  purchaser  with  warehouse  rent  on  account  of 
rent.  them  (r)  ;    because  the  buyer,  having  no  right  to  possession  mitil 

(/)  Bradyll  v.  Ball,  1  Bro.  C.  C.  427. 

{g)  Dicas  v.  StocJdey,  7  Car.  &  P.  587.  (/«)  Ex2y.  Cheesman,  2  Eden,  181. 

(i)  Whitehead  v.  Vaughan,  Cooke's  Bankrupt  Law,  576,  ed.  8 ;  Levy  v.  Barnard, 
3  J.  B.  Moore,  34. 

(k)  Sweet  v.  Pym,  1  East,  4  ;   Valpy  v.  Gibson,  4  C.  B.  837. 

\l)  Madden  v.  Kempster,  1  Camp.  12.  (m)  Story,  Bailm.  §  299. 

(n)  Tyson   v.    Cox,  Turn.    &    Russ.  395  ;  Wallace  v.  Woodgate,  1  Car.  &  P.  575  ; 
Dicas  V.   StocHey,  7  Car.  &  P.  587  ;  Richards  v.  Symons,  8  Q.  B.  i  0. 

(o)  Bunney  v.  Poyntz,  4  B.  &  Ad.  568  ;  Dixon  v.  Yates,  5  B.  &  Ad.  313  ;  Pajjne  v 
Shadbolt,  1  Camp.  427  ;  Exp.  Cooper,  Re  McLaren,  11  Ch.  D.  68. 

(jj)  Townley  v.  Crump,  4  Ad.  &  El.  58. 

(5)  Milgate  v.  Kehhle,  3  Man.  &  Gr.  100. 

(r)  Bloxam  v.  Sanders,  4  B.  &  C.  941  ;  New  v.  Sivain,  Dan.  &  LI.  Merc.  Ca.  193  ; 
Grice  v.  Richardson,  3  App.  Cas.  319. 
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payment  of  the  price,  the  vendor  holding'  until  pavment  mav  ul.so  r 
charge  the  expense  of  doing  so.  In  a  case  in  which  rent  was  actually  ^5'"-'-  ---'^ 
paid,  it  was,  however,  adjudged  {s)  that  the  acceptance  of  the  rent 
operated  as  a  complete  transfer  to  the  purchaser,  as  much  as  if  the 
goods  had  been  removed  to  his  own  warehouse.  This  decision 
has  sometimes  been  thought  to  be  distinguishable  on  the  ground  of 
the  actual  payment,  in  the  place  of  a  mere  charging  of  the  rent ; 
and  has  also  been  judicially  approved  {t),  on  the  ground  that  there 
had  been  a  sale  to  a  sub-purchaser  who  had  paid  the  first  purchaser, 
and  that  where  the  right  of  the  vendor  t(j  hold  the  goods  was  sus- 
pended {i.e.,  while  the  bill  drawn  and  accepted  for  the  price  was 
running),  and  the  right  of  a  third  person  intervened  who  had  paid 
rent  to  the  vendor,  as  for  his  own  goods,  the  vendor  could  not  say 
that  he  was  not  holding  for  such  third  person.  It  is  not,  however, 
clear  that  the  rent  was  paid  by  the  sub-purchaser.  The  statement 
is  only  that  it  was  paid  by  the  vendee  ;  and  subject  to  the  distinc- 
tion arising  from  the  fact  of  actual  payment,  (which  seems  to  be 
unsubstantial),  the  decision  in  question  appears  in  effect  to  have  been 
overruled. 

In  another  case(i<),  in  which  a  bill  had  been  accepted  for  the  price 
of  the  goods,  and  part  only  of  the  property  was  sold  and  delivered 
to  a  sub-purchaser,  and  the  bill  having  been  dishonoured,  the 
vendor  was  declared  entitled  to  hold  the  rest  of  the  goods  till  pay- 
ment of  the  price.  The  effect  of  a  charge  for  warehouse  rent  by  the 
vendor  against  the  purchaser,  was  considered  to  be  a  notification 
to  the  purchaser  that  he  was  not  to  have  the  goods  till  payment  of 
the  rent  as  well  as  of  the  price  ;  and  the  right  of  the  vendor  in  such 
a  case  is  the  same,  whether  goods  had  been  specifically  appropriated 
for  the  fulfilment  of  the  contract  or  not  (x).  xVnd  again  {>/),  where 
the  purchaser  had  agreed  to  pay  certain  duties  on  the  goods  which 
were  afterwards  properly  paid  by  the  vendor,  (though  the  latter  had 
given  a  delivery  order,  and  the  purchaser  had  paid  warehouse  rent), 
it  was  held  that  the  purchaser  had  no  right  to  possession  until 
payment  of  the  whole  price  of  which  the  duties  formed  part. 

1599.  But  the  vendor's    land  upon  which  the  goods  remain,  Vendor  may 
may  become  the  purchaser's  warehouse  if  the  delivery  be  in  other  "j"^*;;^^'"'^*'" 
respects  complete.     x\s  where  timber  cut  and  measured  was  sold,  to  stances  loso 
be  paid  for  at  a  future  day,  according  to  quantity,  with  licence  to  Jll-j^lji^.'^'lJ'i^fi 
the  purchaser  to  remove  at  his  pleasure  ;  and  the  trees  were  marked  gooiLj. 
by  the  purchaser  and  measured,  and  the  cubical  contents  of  each 
calculated,  but  the  whole  contents  not  ascertained,  it  was  held  that 

(s)  Hurry  v.  Mangles,  1  Camp.  452. 

(0  Per  Bayley,  J.,  in  Miles  v.  Gorton,  2  Cr.  ^  M.  504. 

(w)  Miles  V.  Gorton,  siipra. 

(X)  Griffiths  V.  Perry,  1  El.  &  El.  fiSO.     Sec  Valpy  v.  Oakclcy,  hi  Q.  B.  941. 

(jj)  Winks  V.  Hassall,  9  B.  &  C.  372. 
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Paragraphs  there  was  HO  lieu  :  notliing  substantial  remaining  to  be  done  by  the 
1599-1602  ,.g^^^,  (,). 

1600.  AVhere  credit  was  given  on  the  sale  of  chattels,  with  an 
agreement  that  the  vendor  should  have  a  claim  on  the  goods  until 
payment,  it  was  held  that  the  property  passed  to  the  vendee,  and 
that  the  agreement  was  only  a  personal  licence  to  resume  possession 
of  and  retain  the  property,  and  was  not  available  against  a  transferee 
claiming  by  the  act  of  the  purchaser  or  by  operation  of  law  (a). 


Charge  for 
price  as 
distinguished 
from  lien. 


During 
transit 
vendor's 
owTiership 
not  divested. 


Statutory 
provisions. 


Unpaid  seller 
defined. 


Sub-section  {2).—TJie  Right  of  the  Unpaid   Vendor  of  Chattels  to 

stop  them  in  Transitu. 

1601.  The  hen  of  the  unpaid  vendor  arises  out  of,  and  until 
the  completion  of  the  contract  of  sale  stands  in  the  place  of  his 
original  ownership  (6)  (604).  We  have  seen  that  if  the  holder 
of  a  possessory  lien  upon  a  chattel  abandons  the  possession  of  it, 
his  lien  is  generally  at  an  end  (1590),  and  the  owner  resumes  his 
full  rights  over  it.  But  when  a  chattel  is  sold,  there  is  often  an 
intermediate  stage  in  which,  although  the  unpaid  vendor  has  parted 
with  the  property  by  the  contract  of  sale,  and  with  the  actual 
possession  to  a  carrier  or  other  intermediate  holder  for  the  purpose 
of  delivery  to  the  purchaser,  his  ownership  is  yet  not  absolutely 
divested.  For  if  before  actual  or  constructive  delivery  of  the  chattel 
to  the  vendee,  the  latter  has  become  by  insolvency  unable  to  pay  the 
price,  the  vendor  may,  by  the  exercise  of  the  right  of  stoppage 
in  transitu,  countermand  the  delivery  and  resume  the  possession 
of  the  property  (c).  This  right  appHes  only  to  the  goods  and  not 
to  the  proceeds  of  the  sale  of  them,  where  sub-purchasers  have  got 
possession  with  a  good  title  before  the  exercise  of  the  vendor's 
right  (d). 

1602.  The  law  relating  to  stoppage  in  transitu,  which  is  discussed 
at  length  in  the  able  note  to  Lickharrow  v.  Mason,  in  Sm.  L.  C. 
nth  ed.  Vol.  I.  p.  693,  has  been  to  a  large  extent  codified  by  the 
Sale  of  Goods  Act,  1893(56  &  57  Vict.  c.  71),the  material  provisions 
of  which  are  as  follows  : 

Section  38. — (1.)  The  seller  of  goods  is  deemed  to  be  an  "  unpaid  seller  "  within 
the  meaning  of  this  Act — 

(a.)  When  the  whole  of  the  price  has  not  been  paid  or  tendered  ; 

(h.)  WTien  a  bill  of  exchange  or  other  negotiable  instrument  has  been  received 
as  conditional  paj-ment,  and  the  condition  on  which  it  was  received  has 
not  been  fulfilled  by  reason  of  the  dishonour  of  the  instrument  or  otherwise. 

(2.)  In  this  part  of  the  Act  the  term  "  seller  "  includes  any  person  who  is  in  the 

(2)  Tansley  v.  Turner,  2  Sc.  238  ;  and  see  Hammond  v.  Anderson,  1  Bos.  &  P. 
(N.  R.)  69  ;   Elmore  v.  Stone,  1  Taunt.  458. 

(a)  Howes  v.  Ball,  7  B.  &  C.  481. 

(h)  Per  Heath,  J.,  in  Oppenheim  v.  Russell,  3  Bos.  &  P.  42.  Per  Bayley,  J.,  m 
Bloxam  v.  Sanders,  4  B.  &  C.  948  ;   Grice  v.  Richardson,  3  App.  Cas.  319. 

(r)  Sale  of  Goods  Act,  1893,  s.  44. 

{d)  Kemp  v.  Fall:,  7  App.  Cas.  573,  per  Lord  Selbobne. 
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position  of  a  seller,  as,  for  instance,  an  agent  of  the  seller  to  whom  the  hill  of  la.lint;      farwirauh 
has  been  indorsetl,  or  a  consignor  or  agent  wlio  lias  himself  paid,  or  is  directly  1602 

responsible  for,  the  price. 

Section  39. — (1.)  Suljject  to  the  provisions  of  this  Act,  and  of  any  statute  in  Unpaid 
that  behalf,  notwithstanding  that  the  property  in  the  goods  may  iiavc  passed  to  HelRr's 
the  buyer,  the  unpaid  seller  of  goods,  as  such,  has  by  implication  of  law —  righta. 

{a.)  A  lien  on  the  goods  or  right  to  retain  them  for  the  price  while  ho  is  in  possession 

of  them — 
{h.)  In  case  of  the  insolvency  of  the  buyer,  a  right  of  stopping  the  goods  in 

transitu  after  he  has  parted  with  the  possession  of  them, 
(c.)  A  right  of  re-sale  as  limited  by  this  Act. 

(2.)  AVherc  the  property  in  goods  has  not  passed  to  the  buyer,  the  unpaid  seller 
has,  in  addition  to  his  other  remedies,  a  right  of  withholding  delivery  similar  to 
and  co-extensive  with  his  rights  of  lien  and  stoppage  in  transitu  w here  the  property 
has  passed  to  the  buyer. 

Section  44.  Subject  to  the  provisions  of  this  Act,  when  the  buyer  of  goods  becomes  Right  of 
insolvent,  the  unpaid   seller  who  has  parted  with  the  possession  of  goods  has  the  stoppage  m 
right  of  stopping  them  in  transitu,  that  is  to  say,  he  may  resume  possessifjn  of  the  '''""»«''*• 
goods  as  long  as  they  are  in  course  of  transit,  and  may  retain  them  until  payment 
or  tender  of  the  price. 

Section  45. — (1.)  Goods  are  deemed  to  be  in  course  of  transit  from  tlie  (inie  when  Duration  of 
they  are  delivered  to  a  carrier  by  land  or  ^\ater,  or  other  bailee  or  custodier  for  the  tninsit. 
purpose  of  transmission  to  the  buj'er,  until  the  buj'cr,  or  his  agent  in  that  behalf, 
takes  delivery  of  them  from  such  carrier  or  other  bailee  or  custodier. 

(2.)  If  the  buyer  or  his  agent  in  that  behalf  obtain  delivery  of  the  goods  before 
their  arrival  at  the  appointed  destination,  the  transit  is  at  an  end. 

(3.)  If,  after  the  arrival  of  the  goods  at  the  appointed  destination,  the  carrier 
or  other  bailee  or  custodier  acknowledges  to  the  buyer,  or  hLs  agent,  that  he  holds 
the  goods  on  his  behalf  and  continues  in  possession  of  them  as  bailee  or  custotlier 
for  the  buyer,  or  his  agent,  the  transit  is  at  an  end,  and  it  is  immaterial  that  a 
further  destination  for  the  goods  may  have  been  indicated  by  the  I)uycr. 

(4.)  If  the  goods  are  rejected  by  the  buj-cr,  and  tiie  carrier  or  other  bailee  or 
custodier  continues  in  possession  of  them,  the  transit  is  not  deemed  to  be  at  an  end 
even  if  the  seller  has  refused  to  receive  them  back. 

(5.)  When  goods  are  delivered  to  a  ship  chartered  by  the  l)uycr  it  is  a  question 
depending  on  the  circumstances  of  the  particular  case,  whether  they  are  in  the 
possession  of  the  master  as  a  carrier,  or  as  agent  to  the  buyer. 

(6.)  Where  the  carrier  or  other  bailee  or  custodier  wrongfully*  refuses  to  deliver 
the  goods  to  the  buj-er,  or  his  agent  in  that  behalf,  the  transit  is  deemed  to  l)e  at 
an  end. 

(7.)  Where  part  delivery  of  the  goods  has  been  made  to  the  buyer,  or  hi.s  agnu 
in  that  behalf,  the  remainder  of  the  goods  may  be  stopped  in  transitu,  unless  such 
part  delivery  has  been  made  under  such  circumstances  as  to  show  an  agreement  to 
give  up  possession  of  the  whole  of  the  goods. 

Section  46. — (I.)  The  unpaid  seller  ma}-  exercise  his  right  of  stoppage  in  transitu  How  stoppage 
either  by  taking  actual  possession  of  the  goods,  or  by  giving  notice  of  his  claim  to  •»  transitu  i9 
the  carrier  or  other  bailee  or  custodier  in  whose  possession  the  goods  are.     Such  cucctca- 
notice  may  be  given  either  to  the  person  in  actual  possession  of  the  goods  or  to  his 
principal.     In  the  latter  case  the  notice  to  be  effectual,  must  be  given  at  such  time, 
and  under  such  circumstances  that  the  principal,  by  the  exercise  of  reasonable 
diligence,  maj^  communicate  it  to  his  servant  or  agent  in  time  to  prevent  a  delivery 
to  the  buyer. 

(2.)  When  notice  of  stoppage  in  transitu  is  given  by  the  seller  to  the  carrier,  or 
other  bailee  or  custodier  in  possession  of  the  goods,  he  must  rc-delivcr  the  goods 
to,  or  according  to  the  directions  of,  the  seller.  The  expenses  of  such  rc-delivery 
must  be  borne  by  the  seller. 

Section  47.  Subject  to  the  provisions  of  this  Act,  the  unpaid  seller's  right  of  Effect  tf 
lien  or  retention  or  stoppage  in  transitu  is   not  affected  by  an\-  sale  or  other -"^e  or  j.i     ^ 

3  0  ^y  ^"^"'■'- 
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Paragraphs     disposition  of  the  goods  which  the  buyer  may  have  made,  unless  the  seller  has 

1602 — 1603  assented  thereto. 

Provided  that  where  a  document  of  title  to  goods  has  been  la-wfully  transferred 
to  any  person  as  bu3-er  or  o'mier  of  the  goods,  and  that  person  transfers  the  document 
to  a  person  who  takes  the  document  in  good  faith  and  for  valuable  consideration, 
then,  if  such  last-mentioned  transfer  was  by  way  of  sale  the  unpaid  seller's  right 
of  lien  or  retention  or  stoppage  in  transitu  is  defeated,  and  if  such  last-mentioned 
transfer  was  by  way  of  pledge  or  other  disposition  for  value,  the  unpaid  seller's 
ricrht  of  lien  or  retention  or  stoppage  in  transitu  can  only  be  exercised  subject  to 
the  rights  of  the  transferee. 

Sale  not  Section  48. — (1.)  Subject  to  the  provisions  of   this  section  a  contract  of  sale 

generally  jg  ^ot  rescinded  by  the  mere  exercise  by  an  unpaid  seller  of  his  right  of  lien  or 

rescinded  retention  or  stoppage  in  transitu. 

J    ^"^  °^.  (2.)  "\Miere  an  unpaid  seller,  who  has  exercised  his  right  of  lien  or  retention  or 

transitu.  stoppage  in  transitu,  re-seUs  the  goods,  the  buyer  acquires  a  good  title  thereto  as 

against  the  original  buyer. 

(3. )  Where  the  goods  are  of  a  perishable  nature,  or  where  the  unpaid  seller  gives 
notice  to  the  buyer  of  his  intention  to  re-sell,  and  the  buyer  does  not  within  a 
reasonable  time,  pay  or  tender  the  price,  the  unpaid  seller  may  re-sell  the  goods 
and  recover  from  the  original  buyer  damages  for  any  loss  occasioned  by  his  breach 
of  contract. 

(4.)  Where  the  seller  expressly  reserves  a  right  of  re-sale  in  case  the  buyer  should 
make  default,  and  on  the  buyer  making  default,  re-sells  the  goods,  the  original 
contract  of  sale  is  thereby  rescinded,  but  without  prejudice  to  any  claim  the  seller 
may  have  for  damages. 

Rescission  1603.  The  property  in  tlie  goods  may  also  be  re- vested  in  the 

and  stoppage  vendor,  by  a  rescission  of  the  contract  of  sale,  before  the  property 

euished.  ^^^  ^^^  possession  have  become  united  in  the  vendee.     And  the 

vendor  may  reserve  a  right  of  re-sale  on  the  purchaser's  default,  and 

if  he  exercises  that  right  the  contract  is  rescinded  without  prejudice 

to  the  vendor's  claim  for  damages  (e).     But  this  can  be  done  only 

by  consent  of  both  parties  to  the  contract  ( /) ;  and  the  validity  of 

the  act  may  be  subject  to  questions  as  to  the  right  of  the  vendee  to 

rescind,  as  against  his  general  creditors.     If  therefore  the  vendee 

refuses  to  accept  the  goods  before  they  are  delivered,  or  desires  the 

wharfinger  not  to  deliver  them  to  him,  they  will  become  re- vested 

in  the  vendor  only  upon  his  assent  to  the  arrangement ;    though 

the  assent  may  be  given  after  an  act  of  bankruptcy  by  the  vendee, 

provided  the  refusal  were  before  that  time,  and  the  assent  were 

given  at  the  earliest  period  after  notice  of  the  refusal  by  the 

vendee  (.9)  (1619). 

But  the  vendor's  right  to  countermand  the  delivery  of  the  goods 
in  the  hands  of  an  intermediate  holder,  is  not  dependent  upon  the 
vendee's  consent ;  nor  is  it  an  unlimited  power  in  the  vendor  to 
vary  the  consignment  of  the  goods  at  his  pleasure  ;  it  is  only  a 
particular  privilege  intended  to  protect  him  against  the  vendee's 

(e)  Sale  of  Goods  Act,  1893,  s.  48,  sub-s.  (3). 

(/)  See  Heinekey  v.  Earle,  8  El.  &  Bl.  410. 

(g)  Salte  v.  Field,  5  T.  R.  211  ;  Bartram  v.  Farebrother,  4  Bing.  579  ;  Atkin  v. 
Barwick,  1  Str.  16.5,  explained  in  Hurman  v.  Fishar,  Cowp.  125.  See  James  v. 
Grijfm,  2  Mce.  &  W.  623. 
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insolvency  (h)  :   and  not  only  must  it  be  exercised  adversely  to  the   P„mgraph4 
vendee  {i),  but  it  has  been  said  that  if  the  vendor  get  back  the  ^603  -1606 
goods  by  any  means,  provided  he  did  not  steal  them,  it  would  be 
inequitable  to  take  them  from  him. 

After  some  conflict  of  judicial  opinion  (A)  it  has  now  been  enacted 
by  the  above-mentioned  statute  [1),  (in  accordance  with  what  was 
probably  the  better  view),  that  subject  to  certain  qualifications 
referred  to  infra,  a  contract  of  sale  is  not  rescinded  by  the  mere 
exercise  by  an  unpaid  seller  of  his  right  of  stoppage  in  transitu. 

1604.  The  vendor's  title,  either  in  the  case  of    rescission  or  of  HiKhta  of 
stoppage,  is  paramount  to  and  cannot  be  affected  by  the  claim  of  J';,",'!,'!,"  1,,;^,, 
a  wharfinger,  or  other  person  who  comes  into  possession  of  the  lirties. 
goods  during  the  transit,  for  a    lien   upon    them   as   against   the 

vendee  (m). 

1605.  After  an  express  rescission  of   the  contract  there  can  be  Right  of 
no  doubt  that  the  vendor  may  re-sell  the  goods  ;  and  he  may  do  so  '■®-*»'®' 
after  such  a  constructive  rescission  as  will  arise  by  the  neglect  or 
refusal  of  the  purchaser  to  pay  for  and  remove  the  goods  within 

a  reasonable  time  after  the  vendor  has  requested  him  to  do  so  (;()• 
He  has  the  same  right  if  the  goods  are  of  a  perishable  character, 
and  may  in  either  case  recover  damages  for  any  loss  incurred  (o). 

1606.  The  first  known  cases  in  which  the  right  of   stoppaiie  in  Origin  ot  the 
transitu  was  allowed  in  this  country(jj)  arose  in  the  Court  of  Chancerv,  ^^^^^  ^^ 
where  it  was  said  that  if  the  consignors  of  goods  consigned  to  a  '^  "     "*^" 
person,  who  becomes  bankrupt  before  they  arrive,  can  by  anv 

means  get  them  again  into  their  hands,  or  prevent  their  cominic 
into  the  hands  of  the  bankrupt  "  it  was  but  lawful  for  them  so  to 
do,  and  very  allowable  in  equity  "  {q).  The  right  was  afterwards 
enforced  by  the  courts  of  law  as  an  equitable  right  (r),  adopted  for 
the  purposes  of  substantial  justice ;  and  it  is  now  treated  as  a  common 

iji)  Per  Lord  Stowell,  The  Constantia,  6  C.  Rob.  321. 

{i)  Per  Lord  Ellenborough,  Siffken  v.  Wray,  6  East,  370. 

{Ic)  See  and  compare  Wcntworih  v.  Outhwaile,  10  Mce.  &  W.  43G,  and  Gibson  v. 
Carruthers,  8  Mee.  &  W.  321  (;;er  Lord  Abinger),  with  {per  Lord  Kexyox)  Hodgson 
V.  Loy,  7  T.  R.  440;  per  Park,  J.,  Tucker  v.  Humphrey,  4  Bing.  516;  per  Lord 
Densian,  Martindale  v.  Smith,  1  Q.  B.  389  ;  and  sec  Clay  v.  Harrison,  io  B.  &  0. 
99 ;  Stephens  v.  Wilkinson,  2  B.  &  Ad.  320  ;  Kemp  v.  Falk,  7  Ajip.  Cus.  573  ;  per 
Lord  Blackburn,  Kymer  v.  Suwercropp,  1  Camp.  109. 

{I)  Section  48,  sub-s.  (1). 

(m)  Richardson  v.  Goss,  3  Bos.  &  P.  119  ;  Oppenlieim  v.  Russell,  3  Bos.  &  P.  42  ; 
Motley  V.  Hay,  7  L.  J.  (o.s.)  K.  B.  104.     Sec  Nichols  v.  Le  Feuvrc,  2  Buig.  N.  C.  81. 

(n)  See  Lang  fori  v.  Tiler,  Salk.  113.     Sale  of  Goods  Act,  1893,  s.  48,  sub-s.  (3). 

(o)  Ibid. 

(p)  As  to  the  extent  to  which  this  right  is  allowed  in  foreign  maritime  states, 
see  the  judgment  of  Lord  Abinger,  C.B.,  in  Gibson  v.  Carruthers,  8  Mce.  &  W.  321. 

(q)  Wiseinan  v.  Vaivdepuit,  2  Vcrn.  203  (1090);  Snec  v.  Prescot,  I  Atk.  21j  ; 
Exp.  Wilkinson,  cited  Ambl.  400. 

(r)  Per  Parke,  J.,  Tucker  v.  Humphrey,  4  Bmg.  516. 
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What 

relationship 
the  parties 
must  have. 


Paragraphs    law  li^ht  (s),  founded  upon  the  law  mercliant,  and  has  for  many 

•1 /^(-»£» 1  fins  o     \  /'  i.  J 

louo     iouo  ygg^js  been  so  exclusively  enforced  and  developed  by  the  courts  of 

law,  that  it  has  been  thought  to  be  an  arcriiable  question,  whether, 

(notwithstanding  its  equitable  nature   and  origin),  the  Court  of 

Chancery  had  any  jurisdiction  over  it  (t). 

The  questions  which  arise  as  to  the  exercise  of  this  right  relate — 

I.  To  the  character  and  position  of  the  persons  by  and  against 

whom  it  may  be  exercised  (1607^ — 1615). 

II.  To  the  nature  and  situation  of  the  property  against  which 

it  may  be  exercised  (1616 — 1628)  . 

III.  To  the  manner  in  which  it  should  be  exercised  (1629 — 1634). 

1607.  I.  The  persons  must  stand  in  the  relation  of  vendor  and 
vendee  ;  but  for  the  pm'poses  of  stoppage  in  transitu,  this  relation 
is  sufficiently  constituted  by  those  who  deal  together  as  consignor 
and  consignee,  where  the  former  incurs  any  liabihty  for  the  price 
of  the  goods  (w),  and  though  he  be  acting  as  the  agent  of  the  con- 
signee in  procuring  the  consignment  (x).  But  a  mere  liabihty  for, 
or  an  interest  in  the  price  of  the  goods,  apart  from  the  character 
of  the  consignor  or  vendor,  will  not  confer  the  right ;  it  cannot  be 
exercised  by  a  mere  surety  for  the  price  (y),  for  he  has  no  owner- 
ship out  of  which  the  right  can  arise  ;  nor  by  the  purchaser  of  bills 
drawn  by  the  vendor  for  the  price  of  the  goods,  unless  he  have  an 
authority  from  the  vendor  (z). 

If  a  British  merchant  be  licensed  to  send  a  ship  to  import  a  cargo 
from  an  enemy's  country,  the  legahzation  of  the  transaction  implies 
a  corresponding  right  in  the  enemy  vendor,  to  the  proper  remedies 
for  securing  payment,  and  therefore,  to  a  right  to  stop  the  cargo 
on  the  insolvency  of  the  purchaser,  and  to  employ  an  agent  in  this 
country  as  may  be  necessary  (a). 

1608.  The  vendor  or  consignor  must  be  unpaid  ;  an  actual  or 
constructive  payment  of  the  whole  price  is  inconsistent  with  the 
right.  If,  therefore  (6),  the  purchaser  make  an  arrangement  with 
his  creditors,  and  the  vendor  include  the  purchase-money  in  the 
composition,  the  right  will  be  barred. 

The  right  of  stoppage  is  not  affected  by  the  giving  of  bills  for 
the  price,  unless  the  bills  were  a«ccepted  as  absolute  payment  (c)  ; 
or  by  part  payment,  which  only  lessens  the  lien  2>^o  tanto,  when  the 


Price  must 
be  unpaid. 


(«)  See  Oppenheim  v.  Russell,  3  Bos.  &  P.  42  ;  Edivards  v.  Brewer,  2  Mee.  &  W. 
375. 

{I)  See  Scholsmans  v.  Lancashire  and  Yorkshire  Rail  Co.,  L.  R.  2  Ch.  332. 

(w)  D^Aquila  v.  Lamhert,  Ambl.  399  ;  Feise  v.  Wraij,  3  East,  93.  Sale  of  Goods 
Act,  1893,  s  38,  sub-s.  (2). 

(x)  Falk  V.  Fletcher,  18  C.  B.  (n.s.)  403.  (y)  Siffken  v.  Wrarj,  G  East,  370> 

(z)  Bird  V.  Brown,  4  Ex.  786.  (a)  Fenton  v  Pearson,  15  East,  419. 

(h)  Nichrls  v.  Hart,  5  Car.  &  P.  179, 

(c)     ale  of  Goods  Act,  1893,  s.  38,  sub-s.  (Ie). 
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vendor  lias  resumed  possession;    and  it  is  not  necessary  for  the    y-r. ;,-,;/.< 
vendor  to  tender  back  bills  which  the  vendee  has  accepti'd  (</).     If  1^08—1609 
a  bill  for  the  price, which  was  not  agreed  to  be  taken  at  the  vendor's 
risk,  be  dishonoured  before  the  arrival  of  the  goods,  the  vendor 
may  treat  the  matter  as  if  no  kind  of  payment  had  been  made  (e) 
(1589). 

But  in  the  analogous  case  of  re-delivery  by  a  pawnee  of  the 
pledge,  upon  the  receipt  of  a  cheque  (which  was  dishonoured)  when 
he  might  have  had  money,  whereby  he  enabled  the  pawnor  fraudu- 
lently to  sell  the  property  to  another,  it  was  held  that  the  ])ayment 
of  the  price  to  the  pawnor  was  payment  to  the  pawnee;  and  having 
stopped  the  delivery,  he  was  held  liable  in  trover  to  the  purchaser  (/). 

The  vendor  is  not  bound  to  wait,  until  it  be  clearly  shown  by 
the  result  of  the  accoimts  that  the  vendee  is  the  debtor.  The 
vendor  seizes  at  his  own  peril,  and  it  is  for  the  vendee  or  the  holder 
of  the  goods  who  disputes  the  claim  to  show  the  non-existence  of  the 
legal  right  {g),  though  it  has  been  intimated  that  where  one  con- 
.signment  has  been  specifically  sent  in  return  for  another,  it  may  be 
necessary  to  wait  for  the  settlement  of  accounts  (h). 

A  vendor  who  has  been  paid,  but  who  afterwards  obtains  posses- 
sion of  the  goods  fraudulently,  for  the  purpose  of  assisting  his 
immediate  purchaser  upon  the  insolvency  of  the  sub-purchaser,  will 
he  liable  in  trover  for  the  goods  (^). 

1609.  It  is  the  insolvencv  of    the  vendee  or  consignee  which  Ami 

1111  rpiiAfld* 

entitles  the  vendor  to  stop  the  goods  (A).  But  it  is  not  necessary  insolvent, 
that  there  should  be  an  actual  insolvency  at  the  time  of  the  stoppage. 
If  the  insolvency  happen  before  the  arrival  of  the  goods,  the  stoppage 
will  be  justified  and  the  shipper  will  have  the  benefit  of  his  caution. 
But  if  from  mis-information  or  excess  of  caution  the  consignor  have 
exercised  his  privilege  prematurely,  and  there  is  no  insolvency  to 
justify  it,  the  consignee,  it  is  said,  will  be  entitled  to  the  delivery 
of  the  goods  with  an  indemnification  for  the  expenses  which  may 
have  been  incurred  on  accoimt  of  the  stoppage  (/). 

As  the  insolvency  {m)  of  the  vendee,  by  preventing  him  from 

{d)  Hodgson  v.  Loy,  7  T.  R.  440  ;  Feise  v.  Wray,  3  East,  93  ;  Davis  v.  Rajnolds, 
4  Camp.  2G7;  Edwards  v.  Brewer,  2  Mee.  &  W.  375.  Per  Pakke,  P.,  in  Vnn 
Casteel  v.  Booker,  2  Ex.  69  L 

(e)  Wood  V.  Jones,  7  Dowl.  &  R.  126.  See  Pudford  v.  2Iaxu-cll,  G  T.  R.  52. 
Sale  of  Goods  Act,  1893,  s.  38,  sub-s.  (1b). 

(  /  )  Zwinger  v.  Samuda,  7  Taunt.  265. 

(g)  Wood  V.  Jo7ics,  supra.     Per  Dr.  Lushington,  The  Tigress,  I  Br.  &  L.  38. 

{h)  Wood  V.  Jones,  supra. 

{i)  Spear  v.  Travers,  4  Camp.  251. 

{k)  Lickharrow  v.  Mason,  2  T.  R.  63  ;  Blozam  v.  Sanders,  4  B.  &  C.  941.  Sale 
of  Goods  Act,  1893,  s.  44. 

(I)  Per  Lord  Stowell,  The  Constantia,  6  C.  Rob.  321.  P(r  Dr.  Lusuixgt-n. 
The  Tigress,  supra. 

(m)  As  to  the  sense  in  -which  tlic  word  "  insolvency  "  is  u.sed  for  this  purpose, 
see  Sale  of  Goods  Act,  1893,  s.  62,  sub-s.  3. 


822 


OF    THE    DISCHARGE    OF    SECURITIES.       [PART  YII. 


No  right 
against 
transferee  of 
document  of 
title. 


Paragraphs  performing  his  contract  to  pay  for  the  goods,  entitles  the  vendor  to 
1609—1611  gtop  them,  so  if  the  vendee  neglect  to  pay  or  to  remit  the  proper 
bills  for  the  price  of  the  goods,  where,  by  the  contract,  he  ought  to 
do  so  before  they  are  delivered,  the  vendor  may  easily  exercise  his 
right  (n).  But  if  it  be  the  business  of  the  vendor  to  draw  and  send 
a  bill  to  the  vendee  for  his  acceptance,  and  he  neglects  to  send  it, 
and  enables  the  vendee  to  act  as  owner,  and  to  deliver  part  of  the 
goods  to  a  sub-purchaser,  he  cannot  afterwards  insist  upon  his  lien 
against  the  residue  (o). 

1610.  Although  generally  speaking  (p)  a  sub-purchaser  cannot 
be  in  a  better  position  than  his  immediate  vendor,  yet  against  a 
transferee  in  good  faith  of  a  document  of  title,  the  ultimate  seller 
cannot  exercise  the  right  of  stoppage.  To  the  same  effect  is  s.  10  of 
the  Factors  Act,  1889.  A  "  document  of  title  "  in  the  Sale  of  Goods 
Act,  1893,  (s.  62,  sub-s.(l))  has  the  same  meaning  as  in  the  Factors 
Act,  and  thus  includes  "  any  bill  of  lading,  dock,  warrant,  ware- 
house keepers'  certificate  and  warrant  or  order  for  delivery  of 
goods  and  any  other  document  used  in  the  ordinary  course  of 
business  as  proof  of  the  possession  or  control  of  goods  or  authorizing 
or  purporting  to  authorize  either  by  endorsement  or  delivery,  the 
possessor  of  the  dociunent  to  transfer  or  receive  goods  thereby 
represented."  A  thing  is  deemed  to  be  done  in  good  faith  when 
it  was  in  fact  done  honestly,  whether  it  be  done  negligently  or 
not  (q). 

1611.  It  has  been  held  that  this  rule  will  not  affect  the  vendor's 
right  of  stoppage  where  a  sweeping  assignment  (including  specifically 
bills  of  lading  for  goods  in  transitu)  has  been  made  by  an  insolvent 
vendee,  whose  insolvency  was  known  to  the  assignee,  as  a  security 
for  past  advances  (r). 

In  the  case  of  LeasJc  v.  ScoU{s),  the  Court  of  Appeal,  in  a  judgment 
dehvered  by  Bramicell,  L.J.,  objected  to  this  decision  as  laying 
down  a  new  rule  that  the  equitable  right  of  stoppage  will  prevail 
where  the  consideration  for  the  transfer  is  a  past  consideration. 
It  is  submitted,  however  (notwithstanding  the  head  note  to  the 
report),  that  in  the  case  before  the  Privy  Council  no  such  rule  was 
intended  to  be  laid  down,  though  the  circumstance  in  question  was 
relied  on  as  an  important  element  in  establishing  the  fraud  which 
the  facts  as  a  whole  seemed  to  suggest. 


Where 
transfer  in 
good  faith 
and  for  vahic. 


(n)  Wilmshnrst  v.  BowJcer,  5  Bing.  N.  C.  541  ;  reversed  7  Man.  &  Gr.  882  ;  but 
the  reversal  did  not  affect  the  general  principle  stated. 

(o)  Green  v.  Haythorne,  1  Stark.  447. 

(p)  Sale  of  Goods  Act,  1893,  s.  47  ;   Factors  Act,  1889,  s.  1,  sub-s.  (4). 

{q)  Sale  of  Goods  Act,  1893,  s.  62  (2). 

(r)  Rodger  v.  Comptoir  d'Escompte  de  Paris,  L.  R.  2  P.  C.  393.  See  Chartered 
Bank  of  India  v.  Henderson,  L.  R.  5  P.  C.  501. 

(5)  2  Q.  B.  D.  37G. 
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1612.  If    the  transfer,  thouL'h  absolute  in  terms,  has  not  boon    Para^^ra;,;.. 
completed  by  payment  to  the  vendee  of  the  purchase-money  by  the  1612-- lUH 
sub-purchaser,  the  vendor  may  still  exercise  his  right  so  as  to  But  vendor 
prevent  the  original  purchaser  from  receiving  the  proceeds  of  sale  [""^'^^flif^^ 
from  the  sub-purchaser  ;   but  not  so  as  to  interfere  with  the  rights  unpaid. 

of  the  latter  {t). 

1613.  If    it  appear  on  the  face  of  the  bill  of  lading  that  the  Transferee 
performance  of  some  act,  such  as  the  payment  of  a  certain  draft,  is  t^^itioL 
to  precede  the  delivery  of  the  goods,  the  indorsee  will  take  subject  on  document, 
to  the  performance  of    the  condition  (u)  ;     unless,  it  seems,  by 

the  custom  of  any  particular  trade,  the  performance  of  the  act  was 
not  necessary  before  delivery,  notwithstanding  the  expressed 
condition  (x). 

1614.  If   the  transferee  makes  himself  paymaster  to  the  original  Where 
vendor,  he  takes  subject  to  the  same  liabilities  as  the  vendee,  and  not  permttted 
the  vendor's  right  remains  (y).  transfer  of 

And  as  the  transferee's  right  is  founded  upon  the  negligence  of  hrrtuins 
the  vendor  in  parting  with  the  evidence  of  the  title  to  the  goods  his  right, 
without  payment  of  the  price,  so  if,  without  negligence  on  his  part, 
the  bill  of  lading  has  been  obtained  by  the  fraudulent  act  of  the 
consignee,  (as  if,  the  vendor  holding  the  receipt  of  the  officer  of 
the  ship  who  received  the  goods,  the  master  be  persuaded  by  the 
consignee  to  give  a  bill  of  lading  without  the  production  of  that 
receipt),  the  right  of  the  transferee,  notwithstanding  his  own  inno- 
cence, will  be  against  the  shipowner  or  charterer  only,  and  not 
against  the  original  consignor  (2).  But  where  a  bill  of  lading 
has  been  drawn  in  parts,  a  person  hav-ing  custody  of  the  goods, 
who  delivers  them  on  production  of  one  part  is  not  liable  to  an 
action  by  the  indorsee  for  value  of  another  part  (a).  It  will  be 
remembered  that  every  bill  of  lading  in  the  hands  of  a  consignee  or 
indorsee  for  valuable  consideration,  representing  goods  to  have  been 
shipped  on  board  a  vessel,  is  now  conclusive  evidence  of  the  ship- 
ment as  against  the  master  or  other  person  signing  the  same, 
(although  the  goods  may  not  have  been  so  shipped)  ;  unless  the 
holder  of  the  bill  of  lading  when  he  receives  it,  shall  have  had  actual 
notice  of  the  non-shipment ;  the  master  being  at  liberty  to  exonerate 
himself  from  the  misrepresentation  (6). 

The  claim  of  the  sub-purchaser  cannot  of  course  prevail  against 

(t)  Exp.  Golding,  Davits  <£•  Co.,  Re  Knight,  13  Ch.  D.  628;  followed  in  £a-;).  fa/A-, 
Re  Kiell,  U  Ch.  D.  446,  which  was  affirmed  on  another  ground  (sub  nom.  hemp. 
V.  Falk),  7  App.  Cas.  573. 

(u)  Barrow  v.  Coles,  3  Camp.  92. 

(x)  Barton  v.  Boddington,  1  Car.  &  P.  207. 

(y)  Salomons  v.  Xissen,  2  T.  R.  674. 

(2)  Schuster  v.  McKcllar,  7  El.  &  Bl.  705.     See  Hathcsing  v.  Laing,  L.  R.  17  Eq.  0. 

(a)  Ghjn,  Mills,  Currie  &  Co.  v.  East  and  West  India  Dock  Co.,  7  App.  Cas.  o91. 

(6)  18  &  19  Vict.  c.  Ill,  s.  3,  Bills  of  Lading  Act,  1855. 
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Paragraphs    the  right  of  the  Original  vendor,  where,  from  the  wrongful  delivery 
^^^■*     ■'■°^"  of  the  bill  of  lading,  or  other  cause,  the  vendor  has  not  parted  with 

the  control  of  the  goods  (c). 

Xor  is  the  vendor's  Ken  defeated  by  an  attachment  out  of  the 

Lord  Mayor's  Court  {d)  pending  the  transit,  at  the  suit  of  a  creditor 

of  the  consignee  :   the  vendor's  hen  being  the  older  and  preferable 

claim. 


If  transfer 
not  absolute, 
vendor 
retains  right 
subject  to  it. 


Goods  over 
which  right 
may  be 
exercised. 


1615.  Upon  the  destruction   by  the  vendee's  absolute  transfer 

for  value,  of  the  original  vendor's  right  to  stop  the  goods  in  transitu, 

he  retains  no  right  at  law  to  the  possession  of  them  after  the  claim 

of  the  indorsee  of  the  bill  of  lading  has  been  satisfied  (e).     But  if 

the  transfer  bv  the  vendee  be  not  absolute,  but  onlv  bv  wav  of 

security,  the  transferee  then  holds  the  le^al  possession  and  property 

only  to  the  extent  of  his  debt  (/).   And  the  vendor's  right  may  be 

enforced  subject  to  it,  either  directly  or  by  way  of  marshalhng 

through  the  vendor's  right  in  respect  of  the  surplus,  to  compel  the 

transferee  to  resort  to  any  other  goods  of  the  consignee  upon  which 

he  may  have  security  for  the  same  debt.     And  the  vendor's  right  in 

such  a  case  is  not  afiected  by  a  subsequent  sale  by  the  original 

purchaser  without  possession  or  documents  of  title  ;    such  a  sale 

passing    nothing    but    his    remaining    equitable    interest  (g).     An 

indorsement  and  delivery  of  the  bill  of  ladincj  by  way  of  pledge 

did  not  before  the  Factors  Acts  divest  the  right  of  the  consignor, 

where  the    pledgor  is  only  an  agent  without  power  to  bind  his 

principal  by  the  pledge  {h).     Now  such   a   disposition  would  be 

binding  on  the  principal  at  least  in  the  case  of  a  mercantile  aj^ent 

as  that  phrase  is  used  in  the  present  Act  (386). 

1616.  II.  As  to  the  nature  and  situation  of  the  property  against 
which  the  right  of  stoppage  in  transitu  may  be  exercised. 

It  may  not  only  be  apphed  to  goods  the  property  of  which  is  in 
the  vendor,  but  also  where  he  has  only  an  interest  in  and  a  right 
to  receive  under  a  contract,  a  portion  of  certain  goods  which  is 
afterwards  to  be  ascertained  and  appropriated  to  the  persons 
entitled  (i). 

It  cannot  be  exercised  by  a  debtor  upon  goods  which  he  has 
consigned  to  his  creditor,  on  account  of,  or  as  security  for  a  debt 
due  to  the  latter ;  because,  from  the  time  of  the  consignment  the 


(c)  Craven  v.  Ryder,  6  Taunt.  433.  id)  Smith  v.  Goss,  1  Camp.  282. 

(e)  Re  Westzinihvs,  5  B.  &  Ad.  817. 

( / )  Such  a  pledge  does  not  pass  the  projjertv  in  the  goods  so  as  to  make  the 
pledgee  liable  for  freight  under  the  Bills  of  Lading  Act.  Seu-ell  v.  Burdich,  10 
App.  Cas.  74. 

ig)  Re  Wesizinihus,  supra  ;  Spalding  v.  Ruding,  6  Beav.  376  ;  Kemp  v.  Fall:,  7 
App.  Cas.  573.     See  Coventry  v.  Gladitone,  L.  R.  6  Eq.  44. 

(h)  Nevsson  t.  Thornton,  6  East,  17.  The  Factors  Act,  1889  (52  &  53  Vict.  c.  45), 
s.  1  (1),  and  s.  2  (1). 

(i)  Jenkyns  v.  Ushome,  8  Sc.  N.  E.  522. 
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property  is  appropriated  ;  and  the  arrangement  cannot  be  rescinded   Pnmrjrapfu 
like  a  mere  direction  to  an  agent  to  pay  a  sum  of  money  {k).  1616—1617 

It  appKes  merely  to  the  goods,  whatever  may  be  their  condition 
at  the  time  of  the  stoppage,  and  does  not  extend  to  money  paid  by 
underwriters  in  respect  of  damages  to  the  goods  arising  from  delay 
in  the  voyage  {I). 

1617.  As  to  the  situation  of  the  goods.  It  is  of  the  very  essence  xhcir 
of  the  doctrine  of  stoppage  in  transitu  that  during  the  transitus  "ituation- 
the  goods  should  be  in  the  custody  of  some  person  intermediate 
between  the  seller  who  has  parted  with,  and  the  buyer  who  has  not 
yet  acquired  actual  possession  (m).  Not  only  when  goods  are 
delivered  to  a  ship  chartered  by  the  buyer  is  the  question  whether 
they  are  in  the  master's  possession  as  carrier  or  as  the  buyer's  agent 
one  of  fact  (n)  ;  but  in  general,  it  depends  upon  the  circumstance 
of  the  case  whether  the  carrier  is  the  buyer's  agent,  so  as  to  determine 
the  "  transit  "  before  the  journey's  end  (o).  It  has  been  held  that 
if  goods  be  shipped  in  a  vessel  belonging  to  the  consignee,  (whether 
it  be  sent  for  the  purpose  of  recei\^ng  the  goods,  or  be  a  general 
ship  {p)),  and  the  goods  are  there  placed  in  the  care  of  the  consignee's 
agent,  and  are  made  deliverable  to  the  consignee  or  his  assigns, 
without  any  condition,  or  if  the  goods  be  shipped  ^vithout  condition 
for  the  account  and  at  the  risk  of  the  vendee  (q),  the  transit  is  at 
an  end  ;  and  such  a  dehvery  will  not  be  qualified  by  the  indorsement 
to  a  third  person,  of  a  bill  of  lading  which  has  been  fraudulently 
obtained  in  blank  from  the  master  of  the  ship  (r). 

But  if  the  ship  be  only  chartered  by  the  purchaser  imder  an 
ordinary  contract  to  carry  the  goods,  so  that  the  master  holds  them 
as  carrier,  and  not  as  the  agent  or  servant  of  the  purchaser,  the 
right  of  the  vendor  remains  ;  and  the  fact  that  the  port  of  destination 
is  uncertain,  or  has  been  changed  since  the  contract  for  sale,  makes 
no  difference  (s). 

{k)  Vertue  v.  Jeu-ell,  4  Camp.  31  ;  Fisher  v.  Jlilkr,  1  Bing.  150.  See  Smith  v. 
Boides,  2  Esp.  578,  which  seems  contra. 

{I)  Berndtson  v.  Strang,  L.  R.  3  Ch.  588. 

\m)  Per  Rolfe,  B.,  in  Gibson  v.  Carruthcrs,  8  Mec.  &  W.  321.  Berndtson  v. 
Strang,  L.  R.  3  Cb.  588  ;  Rodger  v.  Comptoir  d'Escompte  de  Paris,  L.  R.  2  P.  C.  303  ; 
Exp.  Rosevear  China  Clatj  Co.,  Re  Cock;  11  Ch.  D.  560  ;  Bcihell  v.  Clark:  20  Q.  B.  D. 
615  ;  Re  Bruno  Silva  and  Son,  Exp.  Francis  arid  Co.  Ltd.,  56  L.  T.  577  ;  Jobson  v. 
Eppenheim.  21  T.  L.  R.  468  ;  Kemp  v.  Ismay,  Imrie  d-  Co.,  100  L.  T.  996  ;  Sale 
of  Goods  Act,  1893,  s.  45,  sub-s.  (1). 

(n)  lb.  sub-s.  (5). 

(o)  lb.  sub-s.  (2) ;  Jobson  v.  Eppenheim,  supra  ;  Rcid  v.  J.  B.  Snotcball  Co.,  Ltd., 
[1905]  7  F.  35,  Court  of  Sessions. 

ip)  Per  Parke,  B.,  Van  Casted  v.  Booker,  2  Ex.  691  :  Ogle  v.  Atkinson,  5  Taunt, 
759  ;  Re  Humberston,  De  G.  262  ;  Schot-smans  v.  Lancashire  and  Yorkshire  Rail.  Co., 
L.  R.  2  Ch.  332. 

(q)  Wilmshurst  v.  Bowkcr,  7  Man.  &  Gr.  882:     Key  v.  Cotesicorth,  7  Ex.  o9o. 

(r)  Ogle  v.  Atkitison,  supra. 

(s)  Bohtlingk  v.  Inglis,  3  East,  380  :  Berndtson  v.  Strang,  L.  R.  3  Ch.  5SS  : 
Eraser  r.  Wiit.  L.  R.  7  Eq.  64  :  Exp.  Rosevear  China  Cla;/  Co.,  Re  Cock,  11  Ch.  D. 
560.  See  Whitehead  v.  Anderson,  9  Mee.  &  W.  518  ;  Moakcs  v.  Xicolson,  19  C.  B. 
(N.s.)  290. 
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Paragraphs        1618.  And  if  tlie  veiidor  honestly  reserve  a  jus  disponendi  by 

^"^^  taldng  a  bill  of  lading  which  makes  the  goods  deliverable  to  him 

te?^i  rii       °^  ^^^  assigns,  the  property  will  not  vest  in  the  consignee  {t)  until 

lading.  ^he  bill  of  lading  is  delivered  to  him  ;   and  the  consignor's  right  of 

stoppage  remains,  as  long  as  the  vendee  continues  in  default,  even 

though  the  master,  by  signing  a  bill  of  lading  in  such  a  form,  has 

exceeded  his  authority  (u).     If  the  operative  words  in  the  bill  of 

lading  make  the  goods  deliverable  to  the  consignor's  orders,  his 

right  will  prevail,  although  it  be  stated  in  the  invoice  that  the  goods 

are  shipped  on  account  of  the  assignees  and  consigned  to  them,  and 

in  the  bill  of  lading  itself,  that  the  goods  belong  to  the  owners  of  the 

ship.   But  if  the  consignor  allow  bills  of  lading  to  be  made  out  in 

the  name  of  the  consignee's  agent,  and  the  agent  subsequently 

becomes  bankrupt,  the  consignor  will  have  no  right  of  stoppage 

against  the  consignee  (x). 

The  taking  a  receipt  from  the  officer  of  the  ship  in  the  name  of 
the  consignor,  followed  by  a  demand  of  a  bill  of  lading  making 
the  goods  deliverable  to  himself  or  order,  has  also  been  considered, 
(although  the  bill  was  refused),  to  show  that  the  consignor  did  not 
intend  to  part  with  the  property  (y). 

But  the  taking  of  such  a  bill  of  lading  is  not  conclusive  as  to  the 
vendor's  intention.  Such  circumstances  as  the  making  of  the  bill 
of  lading  "  freight  free,"  the  language  of  the  invoice  (although  that 
instrument  will  not  pass  any  property),  and  the  immediate  indorse- 
ment or  transfer  of  the  bill  of  lading  to  the  consignee  may  indicate, 
and  will  afford  evidence  for  a  jury,  that  the  contract  was  really  made 
on  behalf  of  the  consignee,  and  that  the  goods  were  really  delivered 
to  be  carried  on  his  account,  and  at  his  risk  (2). 

The  vendor  does  not  lose  his  right  of  stoppage  if  by  arrangement 
with  the  vendee  the  bill  of  lading  which  has  been  sent  to  the  latter, 
but  which  made  the  goods  deliverable  to  the  order  of  the  consignor 
or  his  assigns,  has  been  placed  in  the  hands  of  a  third  person  to 
secure  the  bills  drawn  on  account  of  the  purchase,  if  it  appear 
from  the  facts  that  there  was  no  constructive  delivery  (a) . 

Delivery  1619.  It  is  to  be  noted,  that  the  transit  is  not  complete  by  the 

consignee's      °^®^®  delivery  of  the  goods  at  the  place  of  destination  ;  the  delivery 
possession  to  must  be  into  the  actual  or  constructive  possession  of  the  consignee  (b) ; 

determine  ^  a         \  n 

(t)  Wait  V.  Baker,  2  Ex.  1  ;   Jenlcym  v.  Brown,  14  Q.  B.  496. 
(u)  Van  Casteel  v.  Booker,  2  Ex.  691  ;  Turner  v.  Trustees  of  Liverpool  Docks, 
6  Ex.  543  ;  Ellershaw  v.  Magniac,  6  Ex.  570  ;  Ogg  v.  Shuter,  1  C.  P.  D.  47. 
{x)  Re  Bruno  Silva  <L-  Son,  Exp.  Francis  <L-  Co.,  Ltd.,  56  L.  T.  577. 
(y)  Falk  v.  Fletcher,  18  C.  B.  (n.s.)  403.     See  Thompson  v.  Trail,  2  Car.  &  P.  334. 

(z)  Van  Casteel  v.  Booker,  supra  ;  Brown  v  Hare,  3  H.  &  N.  484.  See  Broivn  v. 
North,  8  Ex.  1. 

(a)  Van  Casteel  v.  Booker,  supra  ;  and  see  Turner  v.  Trustees  of  Liverpool  Docks, 
6  Ex.  543.  '     i      '  J  1  , 

(b)  Per  TiNDAL,  C.J.,  Jackson  v.  Nichol,  5  Bing.  N.  C.  508  ;  Coventry  v.  Gladstmie 
L.  R.  6  Eq.  44.     See  as  to  constructive  delivery,  Re  Rosevear  China  Clay  Co., 


transit. 
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and  even  tliougli  they  be  placed  upon  his  own  premises,  if  it  be  done  Pnrarjmph* 
against  his  consent  or  without  his  concurrence,  it  is  no  deUvery  (c),  1619—1620 
unless  he  have  assented  to  their  remaining  before  the  vendor  has 
applied  to  stop  them.  And  if  the  buyer  repudiates  the  goods,  or 
takes  possession  of  them  otherwise  than  as  owner,  there  will  be  no 
delivery,  although  other  goods  included  in  tlic  same  contract  wore 
previously  delivered  and  accepted  {d)  (1603). 

A  conditional  delivery  will  also  be  incomplete  unless  the  condition 
be  performed.  If  the  goods  be  deposited  with  the  vendee's  agent, 
upon  the  understanding  that  there  shall  be  no  delivery  until  pay- 
ment, the  vendor  may  resume  possession  (e)  in  case  of  non-payment. 
So  if  they  be  packed  in  coverings  belonging  to  the  vendee,  and  be 
then  left  upon  a  like  condition  with  the  vendor  (/ ). 

Further  :  so  long  as  any  act  remains  to  be  done  for  the  purpose  And  cooda 
of  separating  and  ascertaining  the  exact  goods  which  are  to  be  the  ascertained, 
subject  of  the  contract,  or  of  ascertaining  their  weight  or  quantity, 
in  order  to  fix  the  price,  the  vendor  may  assert  his  right  (^7),  although 
an  order  to  weigh  and  deliver  have  been  given  by  the  vendor,  and 
have  been  entered  and  the  goods  transferred  in  the  books  of  the 
wharfinger  or  other  holder  of  the  goods  ;  and  although  the  vendee 
have  re-sold,  and  the  original  vendor  have  had  notice  of,  and  have 
acquiesced  in  the  re-sale.  It  is  the  same  where  the  sale  includes  all 
the  goods  in  a  warehouse,  if  the  price  depend  upon  the  quantity, 
and  the  quantity  be  not  ascertained  (/i),  or  where  the  price  is  fixed 
if  the  quantity  be  not  made  up  (i).  Before  the  goods  which  form 
the  subject  of  the  original  contract  are  ascertained  and  separated, 
the  sub-purchaser  cannot  be  in  a  better  position  than  the  original 
vendee  (k). 

1620.  Subject  to    these  conditions,  the  constructive  dehvery  is  Where 
complete  when  the  goods  have  been  left  at  the  place  or  with  the  .iXrmincs 
person,  at  which  or  to  whom  they  are  directed  to  be  sent  by  the  in  the  case 
consignee,  although  for  the  purposes  of  the  latter  that  may  not  be  jc^tJ^atious. 
the  ultimate  destination  of  the  goods  (0-      Therefore,  where  the 
purchaser  directed  the  goods  to  be  sent  to  a  packer,  who,  upon 

Re  Cock,  11  Ch.  D.  at  p.  569,  judament  of  Brett,  L.J.  ;  Brindky  v.  Cilgwyn  Co., 
55  L.  J.  Q.  B.  67  ;   Beihell  v.  Clark;  20  Q.  B.  D.  615. 

(c)  Heinekcij  v.  Earle,  8  El.  &  Bl.  410,  427. 

{d)  James  v.  Griffin,  2  Mce.  &  W.  623  ;  Bolton  v.  Lancashire  and  Yorkshire  Bail. 
Co.,  L.  R.  I.  C.  P.  431. 

(e)  Loeschman  v.  Williams,  4  Camp.  181. 

(/)  Goodall  V.  Skelton,  2  H.  Bl.  316. 

Iq)  A2isten  V.  Craven,  4  Taunt.  644;  Sheplcy  v.  Davis,  5  Taunt.  617;  Busk  y. 
Davis,  2  Man.  &  S.  397  ;  Swanwick  v.  Sothcrn,  9  Ad.  &  El.  895  ;  notwithstanding 
Whitehouse  v.  Frost,  12  East,  614.     See  Cowasjee  v.  Tliompson,  3  Moo.  E.  1.  4.1. 

{h)  Withers  v.  Lyss,  4  Camp.  237. 

(0  Wallace  v.  Breeds,  13  East,  522. 

(^•)  See  Moakes  v.  NicoUon,  19  C.  B.  (x.s.)  290. 

[1)  Sale  of  Goods  Act,  1893,  s.  45,  sub-s.  (3)  ;  Kendal  v.  Mar..h.ill,  11  Q.  B.  D. 
356. 
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Paragraphs    receiving  them  unpacked  and  sent  away  part  and  repacked  and 
1620—1621  retained  the  remainder,  the  latter  were  held  to  be  no  longer  in 
transitu,  although  it  was  intended  ultimately  to  send  them  else- 
where (m). 

The  same  result  follows,  if  without  any  special  direction  or  ulterior 
place  of  destination  in  view,  the  goods  have  been  delivered  at  the 
warehouse  of  a  wharfinger,  packer,  or  other  person,  and  which  is 
the  usual  place  for  the  delivery  of  goods  consigned  to  the  vendee, 
or  even  at  the  waggon  office  of  the  carrier  {n).  And  where  an 
ulterior  place  of  delivery  is  mentioned  in  the  original  direction,  if 
that  delivery  is  to  be  the  work  of  the  specially-appointed  or  accus- 
tomed agent  of  the  vendee,  the  transit  as  regards  the  original 
vendor  is  complete.  As  if  the  goods  be  ordered  to  be  sent  to  C.  at 
X.,  for  transmission  to  Y.  Upon  delivery  to  C.  at  X.,  the  goods, 
until  new  orders  be  given  by  the  purchaser  to  send  them  to  their 
final  destination,  remain  stationary  in  the  hands  of  his  agent ;  and 
the  transit  being  complete,  cannot  commence  de  novo  (o). 

But  the  doctrine  of  stoppage  in  transitu  being  always  construed 
favourably  to  the  unpaid  vendor  {])),  the  fact  that  an  immediate  as 
well  as  an  ultimate  destination  is  named  by  the  buyer  does  not 
destroy  the  right  of  stoppage  till  the  goods  arrive  at  the  latter 
place  {q).  Though  where  the  ultimate  destination  is  designated  by 
the  purchaser  or  his  agent  only  and  not  by  the  vendor  the  right  is 
gone  where  the  intermediate  destination  has  been  reached  (r). 

So  if  the  order  was  to  deliver  at  the  port  of  0.,  for  the  purchaser 
at  M.,  and  at  C.  the  goods  were  deposited  w4th  Y.,  who  was  uncon- 
nected with  the  carriers,  and  accustomed  to  receive  goods  for  the 
consignee  at  his  risk,  but  without  charging  warehouse  rent ;  although 
this  last  circumstance  may  sometimes  be  material  (1598,1626),  it 
is  not  conclusive  against  the  consignee  :  and  as  the  warehouseman 
was  not  the  agent  of  the  carrier,  the  transit  was  held  to  have  been 
determined  (s). 

If  carrier  1621.  The  transit  continues  so   long   as  the  goods  are  in  the 

becomes         charge  of  a  person  contracted  with  as  carrier,  and  who  holds  them 

(m)  Leeds  v.  Wright,  3  Bos.  &  P.  320. 

(71)  Richardson  v.  Goss,  3  Bos.  &  P.  119  ;  Scott  \.  Pettit,  3  Bos.  &  P.  469  ;  Rowe  v. 
Pickjord,  8  Taunt.  83  ;  Smith  v.  Hudson,  11  Jur.  (N.s.)  622.  See  Nicholson  v. 
Bower,  1  El.  &  El.  172  ;   Noble  v.  Adams,  7  Taunt.  59. 

(o)  Dixon  V.  Baldwen,  5  East,  174  ;  Wentworth  v.  Outhwaite,  10  Mee.  &  W.  436  ; 
Exp.  Gibhes,  Re  Whitworth,  1  Ch.  D.  101  ;  Exp.  Miles,  Re  Isaacs,  15  Q.  B.  D.  39  ; 
Re  Gurney,  Exp.  Hvghes,  67  L.  T.  598.  Coates  v.  Railton,  6  B.  &  C.  422,  appears 
to  disagree  with  Dixon  v.  Baldiven,  and  the  vendee's  agent  had  also  had  work 
done  upon  the  chattels  ;  as  to  which  see  Cooper  v.  Bell,  3  H.  &  C.  722.  It  also 
seems  to  disagree  with  Smith  v.  Goss,  1  Camp.  282. 

ip)  Bethell  v.  Clarke,  20  Q.  B.  D.  615,  per  Esher,  M.R. 

(q)  Bethell  v.  Clarke,  supra  ;  Ln/ons  v.  Hoffnunrj,  15  App.  Cas.  391  ;  Kemp  v.  Ismay 
Imrie  <L-  Co.,  100  L.  T.  996  ;  Sale  of  Goods  Act,  1893,  s.  45,  sub-s.  (3). 

(r)  Kendal  v.  Marshall,  11  Q.  B.  D.  356  ;  Exp.  Miles,  Re  Isaacs,  15  Q.  B.  D.  39. 

is)  Dodson  V.  Wentworth,  4  Man.  &  Gr.  1080.  See  Hunter  v.  Real,  cited  3  T.  R. 
444,  but  not  approved  by  Lord  Ellenborough,  in  Dixon  v.  Baldwen,  supra ;  and 
conf   Ke7np  v.  Ismay,  Imrie  d:  Co.,  supra. 
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only  for  the  purpose  of  forwardin;^  them  {t)  ;   although  when  they    ruragrapfm 
have  arrived  at  their  destination  delivery  has  been  prevented  by  ^^^^ — ^^^ 
there  being  no  person  to  receive  them  (u).      The  transit  may  be  wan.hoiuje- 
ended  by  the  deposit  of  the  goods  in  the  carrier's  warehouse,  althougli  "^j';  ^™"'*'* 
they  have  been  ordered  to  be  delivered  to  him  at  a  ]^articular  place, 
where  the  carrier  has  allowed  them  to  remain  for  tlie  vendee's 
convenience  until  he  should  give  further  directions  for  their  dis- 
posal {x)  ;    and  this,  whether  the  vendee  have  exercised  acts  of 
ownership  on  the  goods  in  the  carrier's  warehouse  (_?/),  or  whether, 
in  pursuance  of  a  course  of  business  between  the  carrier  and  the 
vendee,  they  have  been  left  until  they  can  be  removed  for  shipping 
by  the  vendee's  own  agent  (2)  ;    and  although  the  carrier  himself 
claim  a  lien  upon  the  goods  (a), 

1622.  The  direction  of    the  consignor  to  deliver  the  goods  to  Wherever 
the  consignee  at  a  certain  place,  does  not  imply  a  contract  by  the  ^eli^ered  ^'^^ 
carrier  with  the  consignor  to  deliver  them  at  that  place  only.     The  transit  u 
consignee  may  receive  them  at  any  stage  of  the  transit,  and  may  ^<^t®''mmed. 
change  the  place  of  delivery  ;  and  if  he  so  receive  them,  the  transit 

will  be  determined  (6)  for  the  purposes  of  the  right  of  stoppage,  as 
if  they  had  been  sent  to  their  original  destination.  The  transit 
will  be  complete  even  if  the  goods  be  delivered  wrongfully,  as  upon 
the  production  of  an  unindorsed  bill  of  lading  (c)  ;  or  if  the  consignee 
before  they  arrive,  take  them  from  the  custody  of  the  carrier  without 
his  consent,  although  he  may  be  responsible  for  the  wrong  done  to 
the  carrier  {d), 

1623.  The  actual  delivery  of  part  of  the  goods  may  import  a  As  to  (k-liverj- 
constructive  delivery  of  the  whole,  where  there  appears  to  have  ^  ^""^  ' 
been  no  intention  either  before  or  at  the  time  of  the  delivery,  to 

[t)  Rodger  v.  Comptoir  d'Escompte  de  Paris,  L.  R.  2  P.  C.  393  ;  Bdhcll  v.  Clarke,  20 
Q.  B.  D.  615. 

(«)  Exp.  Watson,  lie  Love,  5  Ch.  D.  35  ;  Exp.  Barrow,  Re  Worsdell,  6  Ch.  D.  783  ; 
Sale  of  Goods  Act,  1893,  s.  45,  sub-s.  (4). 

(.t)  Foster  v.  Frampton,  C  B.  &  C.  107  ;  AUan  v.  Gripper,  2  Cr.  &  J.  218  ;  Re 
Qurney,  Exp.  Hughes,  67  L.  T.  598. 

[y)  Foster  v.  Frampton,  supra. 

[z)  Scott  V.  Pettit,  3  Bos.  &  P.  469  ;  Merchant  Banking  Co.  0/  London  v.  Phanix 
Bessemer  Steel  Co.,  5  Ch.  D.  205. 

(a)  Allan  v.  Gripper,  supra. 

(b)  London  and  North  Western  Rail.  Co.  v.  Bartlett,  7  H.  &  N.  400 ;  per  Lord 
Alvanley,  J\Iills  V.  Bull,  2  Bos.  &  P.  457. 

(c)  Coxe  V.  Harden,  4  East,  211. 

(d)  Whitehead  v.  Anderson,  9  Mee.  &  W.  518.  It  was  formerh-  held  that  the 
consignee  could  not  take  possession  until  the  completion  of  the  transit ;  and  therefore 
■nhere  after  the  assignees  of  the  bankrupt  consignee  had  taken  possession  of  a  cargo 
the  ship  was  ordered  out  of  quarantine,  the  transit  was  held  to  continue  until  the 
completion  of  the  quarantine.  Hoist  v.  Pownal,  1  Esp.  240.  It  may  be  douljtcd 
whether,  even  if  it  were  still  necessary  to  complete  the  voyage  before  the  consignee 
could  take  possession,  the  transit  would  now  be  held  to  commence  dc  novo  after 
the  first  arrival  of  the  ship,  in  consequence  of  an  order  to  go  into  quarantine,  w  hich 
is  entirely  unconnected  with  the  purposes  of  the  voyage. 
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Paragraphs   separate  that  part  from  the  rest  (e).     But  unless  there  was  an 
1623—1625  agreement  to  give  up  the  whole,  the  vendor's  rights  against  the 
balance  remains  (  /  ). 

Therefore,  where  the  vendor  ordered  the  holder  of  the  goods  to 
weigh  and  deliver  to  the  vendee,  and  the  goods  were  weighed  and 
invoices  sent  to  the  vendee,  but  no  transfer  into  his  name  was 
made  in  the  books  of  the  holder,  nor  any  warehouse  rent  paid  by 
the  vendee,  a  sale  by  him  of  part  of  the  goods,  and  delivery  of  that 
part  upon  his  order  to  the  sub-purchaser,  was  held  not  to  determine 
the  vendor's  right  against  the  residue  {g).  And  so  where  the  con- 
tract was  to  supply  goods  to  be  delivered  at  certain  periods,  and 
at  a  certain  price  ;  and  separate  invoices  were  sent,  and  payment 
accepted  for  each  portion  on  delivery  (7i). 

If  delivery  1624.  The  vendor's  right  of   stoppage  may  be  preserved  through 

irht'o?*        the  imperfection  of  the  delivery,  although  it  arises  from  a  matter 

stoppage         entirely  collateral  to  his  right ;  viz.,  the  right  of  the  carrier  to  refuse 

remains.  ^^  complete  the  delivery  imtil  payment  of  the  freight  (i)  (611). 

So  where  goods  were  landed  at  a  wharf  not  in  the  name  of  any 

consignee,  but  the  entry  in  the  wharfinger's  book  was  "  with  freight 

and  charges,"  (which,  according  to  the  evidence,  showed  that  the 

wharfinger  was  to  receive  freight  and  charges  for  the  master  before 

dehvering  the  goods),  they  were  held  to  be  still  w  transitu  (k). 

Effect  of  acts      1625.  It  was  once  laid  down  that  the  "  corporal  touch  "  of  the 

of  ownership   consignee  or  his  agent  was  necessary  to  vest  the  property  in  the 

chafer?  former.     It  has  been  long  understood  that  this  requirement,  if 

indeed  the  expression  was  ever  more  than  figurative,  will  be  satisfied 

by  the  exercise  of  any  act  of  ownership  ;  but  what  act  is  sufiicient 

for  that  purpose,  it  is  often  difiicult  to  determine. 

The  weighing  and  part  removal  by  the  purchaser,  of  goods  which 
have  been  deposited  in  a  warehouse,  are  acts  which  indicate  that 
the  possession  is  vested  in  him  (Z).  So  may  the  taking  of  samples 
coupled  with  other  circumstances  which  show  an  intention  to  assume 
the  ownership  ;  for  the  mere  taking  of  samples  alone  is  an  equivocal 
act,  the  object  of  which  may  be  only  to  ascertain  if  the  goods  can 
be  disposed  of  at  the  particular  place,  without  any  intention  to 
take  actual  possession.     The  taking  of  samples  will  show  an  intent 

(e)  Slubey  v.  Heyicard,  2  H.  Bl.  504. 

(/)  Dixon  V.  Yates,  5  B.  &  Ad.  313  ;  per  Parke,  J.,  Exp.  Cooper,  Re  McLaren, 
11  Ch.  D.  68  ;  Kemp  v.  Falk,  7  App.  Cas.  573  ;  Sale  of  Goods  Act,  1893,  s.  45, 
sub-s.  7. 

{g)  See  per  Paeke,  B.,  Jones  v.  Jones,  8  Mec.  &  W.  431  ;  Tanner  v.  Scovell,  14 
Mee.  &  W.  28  ;   Bolton  v.  Lancashire  and  Yorkshire  Rail.  Co.,  L.  R.  I.  C.  P.  431. 

{h)  Merchant  Banking  Co.  of  London  v.  Phcetiix  Bessemer  Steel  Co.,  5  Ch.  D.  205. 

(t)  Crawshay  v.  Eades,  1  B.  &  C.  181. 

(k)  Edwards  v.  Brewer,  2  Mee.  &  W.  375. 

(l)  Hammcmd  v.  Anderson,  1  Bos.  &  P.  (N.  R.)  G9  ;  Wright  v.  Lawes,  4  Esp.  82  ; 
Swanwick  v.  Southern,  9  Ad.  &  El.  895. 
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to  take  possession  of  the  bulk  of  the  goods,  if  the  purpose  of  the   ParaijraphB 
transfer  require  that  the  transferee  should  have  full  possession  of  1625—1628 
them  ;  as  if  he  be  a  trustee  for  creditors,  among  whom  it  is  his  duty 
to  distribute  the  proceeds  (m). 

1626.  The  payment  of    warehouse  rent  by  the  vendee  to  the  Effect  of  rent 
intermediate  holder  of  the  goods  (n),  or  even  notice  from  the  latter  'Jtini;  paid  by, 

.  .  Ill  ^^  ucinanued 

requirmg  such  rent,  though  none  be  paid,  shows  the  possession  of,  purchaser, 
to  be  in  the  vendee  ;   it  being,  as  regards  the  holder  of  the  goods, 
evidence  of  a  new  agreement  by  him  to  hold  them  for  custody  on 
account  of  the  vendee,  and  not  for  the  purpose  of  sending  them  to 
their  destination  (o)  (1598). 

And  although  payment  of  rent  by  the  vendor  for  the  warehousing 
of  the  goods  tends  ^mna/acte  to  showthat  he  has  not  parted  with  the 
possession  of  them,  circumstances  may  rebut  this  presumption,  as 
if  it  be  shown  that  the  vendor  paid  the  rent  according  to  a  custom 
of  the  trade,  during  a  certain  time  (which  was  still  current)  after 
the  day  of  sale  {])). 

1627.  It  has  been  held  that  if   the  consignee  or  his  assignee  put  Effect  of 
his  mark  upon  the  goods  at  the  place  of  deposit,  it  is  sufficient  to  !||fjchafer 
pass  the  possession  {q).     And  if  the  vendor  assent  to  a  sale  by  the 
vendee,  and  allow  the  property  to  be  marked  by  the  sub-vendee,  it 

has  been  considered  to  be  such  a  recognition  of  the  transfer  as  to 
displace  the  original  vendor's  right  of  stoppage  (r). 

But  more  recently  it  has  been  said  to  be  doubtful  {s)  whether 
the  acts  of  marking,  taking  samples,  or  the  like,  without  removing 
the  goods  from  the  possession  of  the  holder,  although  the  act  be 
done  with  an  intent  to  take  possession,  will  amount  to  a  constructive 
possession,  unless  accompanied  by  such  circumstances  as  to  denote 
that  the  holder  was  intended  to  keep  the  goods  as  agent  for 
the  custody  of  them,  on  the  consignee's  account.  It  seems, 
therefore,  that  the  acts  in  question  are  hardly  to  be  taken  even 
as  'prima  facie  evidence  of  the  vendee's  possession ;  a  doctrine 
which  certainly  will  not  simplify  the  settlement  of  rights  of  this 
nature. 

1628.  The  holder  of  the  goods  cannot  prolong  the  transit  by  Carrier 
wrongfully  detaining  and  delivering  the  goods  to  other  persons  ^vUfuiiy 
after  they  have  been  demanded  by  the  consignee  or  his  assignees  in  prolong 

•'  J  c  ^  transit. 

(m)  Jones  v.  Jones,  8  Mee.  &  W.  431. 

(n)  Wentworth  v.  Outhwaite,  10  Mee.  &  W.  430. 

(o)  See  Wright  v.  Lawes,  4  Esp.  82 ;   Sale  of  Goods  Act,  1893,  s.  45,  sub-s.  (3). 

(p)  Hammond  v.  Avderson,  1  Bos.  &  P.  (N.  R.)  69. 

{q)  Ellis  V.  Hunt,  3  T.  R.  464. 

(r)  Stoveld  v.  Hughes,  14  East,  308. 

(s)  See  Whitehead  v.  Anderson,  9  Mee.  &  W.  518. 
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iR9S^''^^fi^i  ^^^^'^'^^P^cy  (/).  The  holder  is  justified  in  delivering  them  to  the 
possessor  of  the  first  bill  of  lading  which  is  presented,  and  is  not 
bound  to  inquire  into  the  comparative  merits  of  claimants  under 
diflferent  bills  of  lading  (u). 

Vendor  1629.  III.  As  to  the  manner  of   exercising  the  right  of  stoppao-e 

may  order  ■      j  „    „  -j  ^ 

re-delivery.       '''  transitu. 

It  entitles  the  vendor  not  only  to  countermand  the  dehvery  of 
the  goods  to  the  vendee,  but  to  order  re-delivery  to  the  vendor 
himself  (x)  :  and  it  re- vests  in  him  such  of  the  goods  as  were  in 
transitu  at  the  time  of  the  stoppage,  but  without  affecting  the  vendee's 
right  to  such  as  have  actually  been  delivered  (y). 

But  mere  1630.  The  vahdity  of    the  stoppage  does  not,  however,  require 

enou°li.°  ^  °^  actual  possession  of  the  goods  by  the  vendor  (2^).  It  may  be  effected 
by  a  mere  notice  to  the  person  in  actual  possession  of  the  goods  ; 
or,  where  he  is  an  agent,  by  notice  to  his  principal,  provided  the 
notice  be  given  at  such  a  time  and  under  such  circumstances  that 
the  principal,  by  reasonable  diligence  (which,  and  which  only,  he 
IS  bound  to  use),  may  communicate  with  his  servant  in  time  to 
prevent  the  dehvery  to  the  vendee  (a).  The  procuring  the  master 
of  a  ship  to  sign  bills  of  lading  to  the  vendor's  order  has  been  held 
to  be  a  substantial  compliance  with  the  law  of  a  foreign  country, 
under  which  the  unpaid  vendor  was  entitled  to  recover  possession 
of  the  goods  by  a  judicial  process  (6). 

Consignors         1631.  The  goods  may  be  stopped  by  the  agent  of  the  consignor, 
sfop.  ™^^       whose  general  authority  to  act  for  the  consignor  in  such  matters 
will,  it  seems,  be  sufficient  (c). 

An  authority  by  the  consignor  to  his  agent  to  stop  must  be  executed 
during  the  transit ;  and  a  ratification  by  the  agent,  after  the  com- 
pletion of  the  transit,  of  a  stoppage  made  by  an  unauthorized  person 
during  the  transit,  will  be  of  no  avail  (d). 

The  act  of  ratification  must  take  place  at  a  time,  and  under 
circumstances,  when  the  ratifying  party  might  himself  have  lawfully 
done  the  act  which  he  ratifies. 

(0  Bird  V.  Broivn,  4  Ex.  786  ;   Sale  of  Goods  Act,  1893,  s.  45,  sub-s.  (G). 

(u)  See  Fcaron  v.  Bowers,  1  H.  Bl.  364,  n.  Per  Dr.  Lushington  in  The  Tigress, 
Br.  &  L.  38  ;  Glyn,  3Iills,  Currie  &  Co.  v.  East  and  West  India  Dock  Co.,  7  App. 
Cas.  591. 

{x)  Per  Dr.  Lushington,  The  Tigress,  supra. 

(y)  Wentworth  v.  Outhwaite,  10  Mee.  &  W.  436. 

(z)  NoHhey  v.  Field,  2  Esp.  613. 

(a)  Liit  V.  Cowley,  7  Taunt.  169,  2  Marsh.  457  ;  Whitehead  v.  Anderson,  9 
Mee.  &  W.  518  ;  Kemp  v.  Falk,  7  App.  Cas.  573  ;  Sale  of  Goods  Act,  1893,  s.  46, 
sub-s.  (1). 

(6)  Inglis  v.  Usherwood,  1  East,  515. 

(c)  See  Whitehead  v.  Anderson,  9  Mee.  &  W.  518.' 

{d)  Bird  v.  Broivn,  4  Ex.  786. 
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A  stoppage  by  a  person  who  assiunes  to  act  as  agent  for  the  vendor   l'nraijrai,}iA 
may,  however,  be  justified  by  an  authority  sent  before  the  arrival  ^^^^ — ^^■^^ 
of  the  goods,  but  wliich  was  not  received  till  after  the  seizure  ; 
and  although   the  terms  of    the  authority  were    to   rescind    \\u- 
contract ;   if  it   be  clear  that  the  intention  was  to  authorize  the 
stoppage  (e). 

1632.  The  carrier,  wharfinger,  or  other  person  who  comes  into  Liaiiilitie« 
the  possession  of  the  goods  as  a  middleman  between  the  consignor  "  ^*^^' 
and  consignee,  becomes  liable  in  trover,  if  after  proper  notice  from 

a  consignor  entitled  to  stop  in  transitu,  he  delivers  the  goods  b\- 
mistake  or  otherwise  to  the  consignee  ;  because  by  the  notice  the 
property  is  re- vested  in  the  consignor  (/ ).  The  consignor  is  not 
bound  to  prove  his  title  ;  it  is  sufficient  if  he  asserts  his  claim  as 
vendor  and  owner  ;  and  the  middleman  is  then  bound  to  deliver 
the  goods  to  him,  unless  he  is  aware  of  some  legal  defeasance  of  the 
right.  The  refusal  to  deliver  is  otherwise  evidence  of  a  conversion, 
and  is  a  breach  of  duty  {g)  within  the  Admiralty  Court  Jurisdic- 
tion Act,  1861,  by  reason  of  which  the  ship  will  become  liable 
under  the  jurisdiction  of  that  court  {h).  And  n  fortiori,  if  the 
holder  of  the  goods  have  admitted  the  right  of  either  of  the 
claimants  to  possession,  he  cannot  afterwards  dispute  the  right 
of  that  person  in  an  action  for  a  wrongful  delivery  ;  either  upon 
the  ground  of  any  usage  of  trade,  or  of  the  vendor's  right  of 
stoppage,  or  that  the  holder  was  bound  to  deliver  according 
to  the  original  order  {i)  ;  and  it  is  said  to  be  immaterial  as 
against  the  holder  whether  his  admission  of  title  were  oral  or 
written  (k). 

1633.  If  the  goods  be  in  the  possession  of   the  Crown  until  the  Where  gooda 
payment  of  duties,  a  claim  made  on  behalf  of  the  consignor  before  ^yowd^ 
the  sale  of  the  goods  for  payment  of  the  duties  will  bind  the  surplus  vendor's 
proceeds  of  the  sale  (Z).  procetvk!'^ 

1634.  There  was  formerly  some  doubt  (m)  as  to  the  vendor's  Vendor's 
right  to  refuse  to  deliver  goods  when  he  had  heard  of  the  buyer's  lff^^° 

(e)  Hutchings  v.  Nuncs,  1  Moo.  P.  C.  (n.s.)  243. 

(/)  Liu  V.  Cowley,  7  Taunt.  169. 

(gr)  Per  Dr.  Lushington,  The  Tigress,  Br.  &  L.  38. 

(h)  24  Vict.  c.  10,  s.  6. 

(i)  Gosling  V.  Birnie,!  B'lng.  3^9  ;  Stonard  v.  Dunkin,2  Cam\\  344;  //«*/■->  \. 
Watson,  2  B.  &  C.  540  ;  Mills  v.  Ball,  2  Bos.  &  P.  457  ;  Uawkea  v.  Dunn,  I  Cr.  &  J. 
519  ;    Knights  v.  Wiffen,  L.  R.  5  Q.  B.  660. 

(k)  Gosliiig  v.  Birnie,  sujna,  per  Bosanquet,  J. 

[1)  Northey  v.  Field,  2  Esp.  013. 

{m)  See  and  compare  Bloxam  v,  Sanders,  4  B.  &  C.  941,  with  Gibson  v.  Carruthcrs, 
8  Mee.  &  W.  321. 

F.  3  H 
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Paragmpli    insolvency  before  lie  had  parted  with  them  to  a  middleman,  but  the 

1^^^        better  opinion  was  that  as  he  had  a  right  to  stop  goods  in  transitu 

delivery  at  all  ^vj^en  the  purchaser  was  insolvent,  a  fortiori  he  need  not  part  with 

iSolvent: ''    them  at  all  under  such  circumstances,  and  this  view  has  now  received 

statutor)^  sanction  (n). 

(n)  Sale  of  Goods  Act,  1893,  s.  39,  sub-s.  (2). 


CHAPTER   V. 

Of  the  Loss  or  Destruction  of  the  Subject  of 

the  Security. 

rAKAORAPH      Pnragrapli 
Benefit  of  security  may  he  extinguished  by  the  destruction  of  the  mortgagor's  1635 

title  1635 

The  mortgagee's  rights  are  not  affected  by  a  wrongful  transmutation  of  the 

property  into  a  different  form     ..         ..         ..         ..         ..         ..     1636 


1635.  The  benefit  of   a  security  may  be  lost  by  the  destruction,  Benefit  of 
or  loss,  of  the  property  of  which  it  is  the  subject  (a).  irStm-"^^ 

^Vhen  the  security  is  upon  a  ship  which  is  captured  by  an  eneniv,  guisht-d  by 
it  is  lost,  even  though  the  person  entitled  to  the  benefit  of  it  be  a  [jon'^ofth""' 
neutral,  and  though  the  debt  were  contracted  in  time  of  peace,  mortgagor's 
The  captors  seize  the  gross  tangible  property  without  regard  to  ^ 
any  claims  upon  it  as  between  the  owners  and  other  persons,  whether 
by   way  of  mortgage  (6),  bottomry  (c),  or  lien  (d),  for  purchase- 
money  or  on  any  other  account ;    and,  on  the  other  hand,  where 
the  property  is  protected  from  capture,  the  intending  captors  can 
derive  no  benefit  from  their  enemies'  ownership  of  such  interests. 
The  court  neither  recoonizes  in  favour  of  a  neutral,  his  lien  on  an 
enemy's  ship,  nor  against  him,  the  lien  of  an  enemy  upon  the  neutral 
ship  (e). 

But  nothinsf  short  of  an  actual  total  loss  will  discharge  the  con- 
dition  of  a  bottomry  bond.  As  long  as  the  ship  exists  in  the  hands 
of  the  owner,  whatever  may  be  the  extent  of  her  damage,  or  if  having 
been  captured  by  an  enemy,  she  be  retaken,  there  is  no  total  loss 
or  destruction  for  this  purpose  (/),  even  though  the  damage  be  such 
that,  as  between  insurers  and  insured,  it  would  have  amounted 
constructively  to  a  total  loss  (g)r     And  the  lien  for  freight  upon  a 

(a)  Story,  Bailm.  §363.  (6)  The  Aina,  18  Jur.  G81. 

(c)  The  Tobago,  5  C.  Rob.  218. 

(d)  The  Marianna,  6  C.  Rob.  24  ;   The  Ida,  18  Jur.  752. 

(e)  Sorensen  v.  The  Queen  (The  Ariel),  11  Moo.  P.  C.  119. 

(/)  Thomson  v.  Boyal  Exchange  Assurance  Co.,  1  Mau.  &  S.  30;  Joyce  v. 
Williamson,  3  Dou^l.  1(34  ;  Broomfield  v. Southern  Insurance  Co.,  L.  R.  5  E.\.  192  ; 
The  Elephanta,  15  Jur.  1185. 

(g)  The  Great  Pacific,  L.  R.  2  P.  C.  516. 

3  u  2 
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Paragraphs    captui-ed  ship  will  also  revive  upon  her  recapture  {li).     And  if  she 
1635 — 1636  i3g  gQi(j  jj^  a  foreign  port,  although  without  express  notice  of  the 
bond,  the  purchaser  will  take  subject  to  it  {i).     The  same  rule 
applies  where  the  ship  is  subject  to  a  lien  for  damage  (k). 

The  mort-  1636.  The  right  of   the  owner  of  property  generally,  and  there- 

gagee's  rights  ^^^^  ^£  ^^^  ^^^  -^^^  ^  pledge  or  other  security  thereon,  is  not  destroyed 

affected  by  a  by  the  mere  transmutation  of  its  subject-matter  into  a  different 
™gful        fQj^  without  his  assent  {I). 

transmuta-  ^  ' 

tion  of  the 

property  into        (^)  y/jg  Catherine,  15  Jur.  231. 
a  different  ^^  ^^^_  Cheesman,  2  Eden.  181. 

°^™'  (/.-)  The  Charles  Amelia,  L.  R.  2  Ad.  &  E.  330. 

{I)  Story,  Bailm.  §  363  ;  Storj%  Agenc}*,  §  231  ;  citing  Taylor  v.  Plumer,  3 
Mau.  &  S.  502  ;  Lane  v.  Dighton,  Ambl.  409  ;  Lord  Chedworth  v.  Edwards,  8  Ves. 
46  ;  W'hitecorab  v.  Jacob,  1  Salk.  160  ;  Re  Halletfs  Estate,  Knatchiull  v.  Hallet, 
13  Ch.  D.  696,  and  other  cases  of  trust  and  agencj-. 
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J'ARAGRAPn 


CHAPTER 

I. — The     SuMivLiRY     Jukisdiction     by      Originating 

Summons        . .         . .  . .  . .         . .  . .     1637—1642 


II. — Of  the  Persons  interested  in  and  \vho  are  Neces- 
sary OR  Proper  Parties  to  Actions  concerning 
Securities  : 
Section  I. — -The  general  rules  relating  to  parties  to 

foreclosure  and  redemption  actions         1643 — 1653 
„        II. — Persons  interested  in  the  equity  of  re- 
demption   1654—1685 

,,      III. — Persons  interested  in  the  security  and 

debt        1686—1704 

III. — Of  Taking  the  Accounts  : 

Section  I. — Accounts  generally  between  the  mort- 
gagor and  mortgagee  . .  . .          . .  1705 — 1804 

„        II. — Accounts  of  interest       . .  .  .          . .  1805 — 1862 

IV. — Of  Costs  : 

Section  I. — The    general    right   of    the   mortgagee 

to  costs 1863—1878 

„        II. — The  equitable  mortgagee's  right  to  costs  1879-1883 

„      III. — Costs  under  a  decree  for  sale     . .          . .  1884 — 1889 

,,       IV. — Costs  of  incumbrancers  under  the  Lands 

Clauses  Consolidation  Act       . .          . .  1890—1893 

„         V. — The    mortgagee's    right    to    costs   and 

expenses  disbursed       . .          . .          . .  1894 — 1906 

„       VI. — The    mortgagee's  liability  to  costs  in- 

cui-red  by  the  loss  of  the  deeds         . .  1907 
„     VII. — Costs  arising  out  of  assignments  pendente 

lite           1908 

,,   VIII. — Costs  of  reconveyance    . .          •  •          •  •  1909 — 1915 
IX. — The    right    of    disclaiming    parties    to 

costs 1916-1924 

X.— Adding  costs  to   the  debt  alter  Judg- 
ment                    •  •  1925 

„      XI. — SoUcitor's     costs     including     those    of 

soUcitor  mortgagees 1926     1929 

„     XII.— Costs  upon  staying  proceedings            ••  1930—1931 
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CnAPTER  PARAGKAl'lI 

V. — Of  the  Judgment  and  of  Matters  consequent  on 
THE  Discharge  of  the  Security  : 

Section  I. — Of  the  nature  and  form  of  the  judgment  1932 — 1951 

„        XL — Of  the  lime  allowed  for  payment          .  .  1952 — 1954 
„      III. — Of  enlaif^iiig  the  time  for  j)ayment  and 

opening  of  the  foreclosure     . .          . .  1955 — 1975 

„       IV. — Of    the  reconveyance  and   delivery  by 
the   mortgagee  of    jjossession  ol    the 

estate  and  discharge  of   tlie  security  1976 — 2C01 
„         V. — Of   the  right  to  policies  of    insurance 

effected  as  collateral  securities          .  .  2002 — 2009 

„       VI. — Of  judgments  for  sale 2010—2023 

„     VII. — Of     judgments     and     orders     against 

infants  and   trustees .  .  2024 — 2041 

„   VIII. — Of  judgments  against  married  women  2042 

„       IX.— Of  the  delivery  of  the  title  deeds          ..  2043     2047 

„        X.— Of  the  loss  of  the  title  deeds     . .          .  .  2048—2049 

,,       XI. — Of  the  order  absolute  for  foreclosure    ..  2050 — 2056 

,,     XII. — Of    the   dismissal  of    the    bill    for    re- 
demption             2057—2059 


CHAPTER   I. 

The  Summary  Jurisdiction  by  Originating" 

Summons. 

PAEAGEAPH     Porrujraph , 

Certain  actions  rdatiTig  to  mortgages  may  now  be  commtruxd  by  originating  looY      1d4U 

Hnimrrurna  . .         . .  . .  . .         . .         . .  . .         . .         . .     1637 

Parties  to  be  served  vntk  s^xmrnons     . .         . .  . .  . .  . .  . .     1638 

Procedure  by  nurnmons  only  applicable  to  simple  cases  where  no  question  as 

to  priority  . .  . .  . .  . .  . .  1639 

Receiver  may  be  appointed     . .  . .  . .         . .         ..         ..         . .     1640 

Order  for  possession  can  only  be  obtained  on  summons  along  vnth  order  for 

foreclosure  .  ■         ■ .         ■  ■         ■ .  . .         ■  ■         .  ■         . .     164 1 

Wlien  action  commenced  by  writ  plaintiff  may  only  be  allowed  cost  of 

summorvs  . .  . .  . .  . .  . .  .  -  . .  . .  . .     1642 


1637.  After  the  Judicature  Act«  came  into  operation,  and  prior  Certain 
to  1885,  all  actions  relating  to  mortgages  were  commenced  by  writ  reiatbg  to 
of  summons.    By  the  Rules  of  1885,  however  (now  R.  S.  C;  Order  LV.,  mortgages 
r.  5a),  any  mortgagee  or  mortgagor  whether  legal  or  equitable,  or  cora^menced 
any  person  entitled  to  or  having  property  subject  to  a  legal  or  equit-  |>y  originat- 
able  charge,  or  any  person  having  the  right  to  foreclose  or  redeem    ^ 

any  mortjrase,  whether  legal  or  equitable,  may  take  out  as  of  course 
an  originating  summons  returnable  in  the  chambers  of  a  judge  of 
the  Chancery  Division,  for  such  relief  of  the  nature  or  kind  following 
as  may  by  the  summons  be  specified,  and  as  the  circumstances  of 
the  case  may  require  ;  that  is  to  say  : — sale,  foreclosure,  delivery 
of  possession  by  the  mortgagor,  redemption,  reconveyance,  delivery 
of  possession  by  the  mortgagee. 

1638.  By  Rule  56  the  persons  to  be  served  with  such  summons  I'artu-  t..  i>c 

^  .  .scrvcl  With 

shall  be  such  persons  as  under  the  existing  practice  of  the  Chancery  summon-. 
Division  (see  next  chapter)  would  be  the  proper  defendants  to  an 
action  for  the  like  relief  as  that  specified  by  the  summons. 

1639.  It  would  seem  that  the  jurisdiction  f^ven  by  these  rules  Procc<]ure  by 

is  only  intended  to  be  exercised  in  simple  cases,  and  that  there  is  applicable  to 

no   jurisdiction   on  originating  summons   to  decide   questions  of -^'"'P'*^  ^^'^ 

priority  between  mortgagees  (a).  •:  -as 

,  ...  to  priority. 

1640.  On  the  other  hand,  a  receiver  may  be  appointed  in  pro-  j, 

ceedings  commenced  by  summons,  either  upon  motion   in  court,  ;    , 
(a)  Re  Giles,  Real  and  Personal  Advance  Co.  v.  Michell,  43  Ch.  i).  391. 
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Paragraphs    or  by  an  application  in  cliambers  immediately  after  service  of  the 

icl/i  t;iinmions  (6)  ;    and  leave  to  serve  notice  of  motion  for  a  receiver 

along  with  the  summons  may,  in  a  proper  case,  be  obtained  (c). 

Order  for  1641.  It  woiild  seem  according  to  a  decision  of    Stirling,  J.,  in 

caroSv'be     chambers  (d),  that,  having  regard  to  K.  S.  C,  Order  XVIII.,  r.  2, 

obtained  on     possession  under  this  rule  can  only  be  ordered  as  ancillary  to  fore- 

alontf  Anth      closure  ;   and  that,  consequently,  where  possession  only  is  required, 

order  for         a  writ  IS  still  uecessary.     ^Vhere  possession  on  foreclosure  absolute 

is  desired,  the  summons  should  ask  for  it ;    otherwise  the  order 

for  possession  on  motion  for  foreclosure  absolute,  will  not  be  made 

ex  parte  (e).     On  notice,  however,  such  an  order  may  be  made,  even 

after  foreclosure  absolute  (/).     And  such  an  order  may  extend  to  a 

transfer  of  consols  on  which  the  plaintiff  has  a  charge  (g). 

Where  action      1642.  Where  an  action    is   commenced  by  writ  which  might 

by  writ,  have  been  commenced  by  originating  summons,  the  plaintiff  will 

plaintiff  maj-  Q^jy  j^^  allowed  such  costs  as  he  would  have  been  entitled  to  if  he 

allowed  cost    li^d  commenced  proceedings  by  summons  instead  of  by  writ  (A), 

of  summon?.    However,   this   may  be   obviated  by  a   mortgagee,   by  claiming 

immediate  personal  payment,  as  that  claim  cannot  be  made  by 

summons  (i). 

(b)  Re  Francke,  58  L.  T.  305. 

(c)  Smeed  v,  Cuivberland,  31  Sol.  J.  659  ;   Robson  v.  Horner,  [1893]  W.  N.  100. 

(d)  Hill  V.  Stevens,  Cause  Book  (1887),  H.  2063 ;  and  see  Practice,  Order  55,  r.  5a. 

(e)  Le  Bos  v.  Grant,  64  L.  J.  Ch.  368  ;    Williamson  v.  Burrage,  56  L.  T.  702  ; 
Manchester,  etc..  Bank  v.  Parkinson,  60  L.  T.  258. 

( /  )  Jenkins  v.  Ridgley,  41  W.  R.  585. 
(g)  Ricketts  v.  Ricketts,  [1891]  W.  N.  29. 

(h)  Barr  v.  Harding,  36  W.  R.  216  ;  Johnson  v.  Evans,  60  L.  T.  29,  a  very  strong 
case. 

(t)  Brooking  v.  Skewis,  58  L.  T.  73. 
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Section  I. 

The  General  Rules  relating-  to  Parties  to  Fore- 
closure and  Redemption  Actions. 

General  rule      ..         . .  . .  . .  . .         . .  . .  . .  •  •     1643 

Exceptions  allowing  trustees,  etc.,  to  represent  beneficiaries  .  ■         ■  ■     1644 

Practice  prior  to  1893  1645 

Apprehended  effect  oj  1893  rule         . .         •  •  •  •     1646 

One  of  several  beneficiaries  cannot  sue  ivithout  joining  co-beneficianes      . .     1647 
Whether  in  actions  by  some  only  of  trustees  it  is  necessary  to  join  bene 

ficiaries 
Foreclosure  where  equity  of  redemption  vested  in  trustees  of  a  creditor'. 

deed 
Cases  decided  under  the  old  practice  . . 
Assignment  of  debt  or  equity  of  redemption  pendite  lite 

Questionable  liowfar  now  registration  of  lis  pendens  affects  above  statement    1652 
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1648 

1649 
1650 
1651 


1643.  The  general  rule  in  equity  concerning  parties  to  suits  is,  General  rule, 
that  all  parties  who  have  an  interest  apparent  on  the  record  in  the 
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Paragraphs    object  of  the  siiit  are  necessary  parties,  and  no  person  ouj^ht  to  be 
lo'io     iD-to  niaje  a  party  who  has  not  such  an  apparent  interest  (a). 

Exception  1644.  By  the  Eiiles  of  1883  (Order  XVI.  r.  8).  however,  trustees, 

trusteef  etc  ex«?cutors  and  administrators  may  sue  and  be  sued  on  behalf  of  or 
to  represent  as  representing  the  property  or  estate  of  which  they  are  trustees 
'^  or  representatives,  \vithout  joining  any  of  the  persons  beneficially 
interested  in  the  trust  or  estate,  and  shall  be  considered  as  repre- 
senting such  persons  ;  but  the  comt  or  a  judge  may  at  any  stage 
of  the  proceedings  order  any  of  such  persons  to  be  made  parties  to 
the  action,  either  in  addition  to,  or  in  hen  of  the  previously-existing 
parties  (b).  Owing  to  doubts  whether  the  rule  applied  to  fore- 
closure proceedings,  the  rule  was  amended  in  1893  by  the  addition 
of  the  words,  "  This  rule  shall  apply  to  tiiistees,  executors  and 
administrators,  sued  in  proceedings  to  enforce  a  security  by  fore- 
closiure  or  otherwise.'' 

The  executor  or  administrator  is  the  proper  person  to  sue  and 
be  sued  in  respect  of  securities  upon  chattel  interests  without  the 
beneficiaries  (c) ;  but  where  there  is  only  an  administration  for 
the  purposes  of  the  suit,  durante  minore  estate,  the  court  will  probably 
exercise  its  power  to  add  parties  if  but  not  unless  (rf)  the  beneficiaries 
might  suffer  from  the  limited  power  of  the  administrator  (e). 

Practice  prior      1645.  Prior  to  1893  the  rule  was   that  the  cestuis  que  trust  were 
to  1893.  ^g|]  represented  by  the  trustees,  suing  on  behalf  of  the  trust  estate 

for  redemption  or  other  rehef  ;  or  if  the  trustees  were  defendants 
where,  Hke  executors,  they  have  complete  power  over  the  estate, 
or  have  under  their  control  funds  applicable  to  the  purpose  of 
redemption  (/ )  ;  and  to  the  extent  to  which  the  cestuis  que  trust 
were  so  represented,  their  indi^•idual  rights  of  redemption  were 
taken  awav. 

But  where  in  a  foreclosure  action  the  right  of  redemption  was 
vested  in  trustees,  who  had  not  (like  executors)  control  of  an  estate 
which  could  be  applied  to  redeem  the  security,  the  court  would  not 
permit  adult  cestuis  que  trust  to  be  foreclosed  (g),  without  an  oppor- 

(a)  Calvert  on  Parties,  13,  91,  and  see  Rules,  1883,  Order  XVI.  ;  Bolton  v. 
Salmon,  [18911  2  Ch.  48,  ^\here  it  was  held  that  one  of  two  tenants  in  common  of 
the  equity  of  redemption  could  not  sue  for  redemption  without  joining  his  co-tenant. 
And  see  Hall  v.  Heuard,  32  Ch.  D.  430. 

(b)  See  Watt^  v.  Lane,  84  L.  T.  144. 

(c)  Wilton  V.  Jones,  2  Y.  &  CoU.  C.  C.  244. 

(d)  Faulkner  v.  Daniel,  3  Hare,  at  p.  208  ;  Davis  v.  Chanter,  2  Ph.  545  ;  Maclean 
V.  Dawson,  27  Beav.  369. 

(e)  As  in  Ellis  v.  Deane,  Beat.  5  ;  Clovgh  v.  Dixon,  10  Sim.  564  ;  Groves  v. 
Lane,  16  Jur.  854.  The  authority  of  an  administrator  durante  yninore  is,  while  it 
lasts,  the  same  as  that  of  an  ordinan*  administrator  :  Be  Cope,  Cope  v.  Cope,  16 
Ch.  D.  49. 

(/  )  21  ills  V.  Jennings,  13  Ch.  D.  639  ;  i?e  Cooper,  Cooper  y.  Veserj,  20  Ch.  D.  611 ; 
and  see  Sale  \.  Kitson,  17  Jur.  171  ;  Hanman  v.  Riley,  9  Hare,  App.  xl.  ;  Marriott  v. 
Kirkham,  3  Giff.  536 ;   Shaw  v.  Hardingham,  2  W.  R.  657. 

(g)  Goldsmid  v.  Stoneheicer,  9  Hare.  App.  xxxviii.  ;  see  Mills  v.  Jennings,  13 
Ch.  D.  639,  649  ;  and  cf.  Francis  v.  Harrison,  43  Ch.  D.  183  ;  Griffith  v.  Pound,  45 
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tunity  of  redeeming  ;    but  required  (h)  cither  that  they  should  be   Paraymplui 
made  parties,  or  that  an  affidavit  should  be  produced  to  the  effect  1645—1646 
that  they  had  notice  of  the  proceedings,  and  did  not  object  to  the 
proposed    decree.     The    same    principle    was    applied,    where    the 
surviving   trustees   of  a   will   having  disclaimed,   the   mortgagor's 
estate  was  represented  only  by  an  infant  heir  (^). 

1646.    Whether  the  distinction  above  referred  to,  will  still  be  ApprehciKlcd 
followed  under  the  rule  of  1893  has  not  so  far  been  decided,  but  it  ^^l'^^^^  ^^'-^'-^ 

rulc> 
is  apprehended  that  the  object  of  the  rule  is  to  enable  an  action  to 

be  rightly  launched  against  fiduciary  mortgagees  alone,  leaving  it 

to  the  court  in  each  case  to  add  cestuis  que  trust  if  the  circumstance 

render  it  just  and  equitable  that  they  should  he  represented.  As  Chitty,J ., 

said  in  Re  Richerson,  Scales  y.Heyhoe  (No.  2)  (^),the  court  is  no  longer 

bound  to  have  before  it  all  the  persons  whose  interests  may  be  affected 

as  in  the  old  suit  in  chancery. 

In  the  case  of  a  settlement,  if  the  cestuis  que  tru^t  be  infants,  or 
if  their  shares  had  been  again  settled,  inasmuch  as  the  infants  and 
the  trustees  of  the  sub-settlements  could  not  be  expected  to  be  in 
a  position  to  redeem,  they  were  well  represented  by  the  trustees  of 
the  original  settlement.  And  so  were  the  cestuis  que  trust  under  a 
creditor's  deed,  by  the  terms  of  which  the  trustees  had  no  power 
over  the  mortgaged  estate  {I). 

AVhere  amongst  the  subsequent  incumbrances  on  an  estate,  the 
subject  of  a  foreclosure  suit  by  the  first  mortgagee,  there  were  eight 
mortgages  made  on  the  same  day,  in  respect  whereof  only  one  right 
of  redemption  was  given  (1954),  and  one  of  the  eight  mortgagees 
died,  to  whose  estate  there  was  a  difficulty  in  getting  representation, 
the  suit  was  ordered  to  proceed  without  a  representative  (?h). 

Ch.  D.  553  ;  Aylward  v.  Lewis,  [18911  2  Ch.  81  ;  and  Ee  Mitchell,  Wavell  v.  Mitchell, 
(35  L.  T.  851. 

(70  Tuder  v.  Morris,  1  Sm.  &  Gift'.  503.  This  and  the  following  case;  on  this 
subject  arose  und(  r  the  rule  laid  down  bj- 15  &  10  Vict.  c.  SO,  s.  42,  r.  9,  which  related 
to  trustees  only,  and  measured  their  power  of  representation  by  that  of  executors 
and  administrators.  In  one  case  Stl'AET,  \'.-C.,  refused  to  allow  a  devisee  of  an 
equity  of  redemption  of  freehold  to  represent  the  persons  beneficially  inteiested  ; 
Cropper  v.  Mellersh,  1  Jur.  (n.s.)  299.  But  see  Wilkins  v.  Reeves,  3  ^\'.  R.  305. 
The  following  cases,  decided  before  the  statute,  appear  to  come  within  the  dis- 
tinction :  Anderson  v.  Stalker,  2  Coll.  C.  C.  209  ;  Wilton  v.  Jones,  2  Y.  &  Coll.  C.  C. 
244 ;  Coles  v.  Forrest,  10  Beav.  552  ;  Dreio  v.  Hurman,  5  Price,  319  ;  Whistler  v. 
Webb,  Bunb.  53  ;   Henley  v.  Stone,  3  Beav.  355. 

{i)  Young  v.  Ward,  10  Hare,  App.  Iviii.  ;  and  see  Cliamhcrlain  v.  Thacker,  13  Jur. 
785 ;    Siffken  v.  Davis,  Kay,  App.  xxi. 

(Ic)  [1893]  3  Ch.  146.     And  see  Re  Booth  and  Kettlewdl,  62  L.  J.  Ch.  40. 

(I)  Goldsmid  v.  Stoneheiver,  9  Hare,  App.  xxxviii. ;  Morley  v.  Motley,  25  Beav. 
253. 

{m)  Long  v.  Storie,  23  L.  .J.  Ch.  200.  According  to  the  report  in  Kay  (App.  xii.), 
a  creditor  was  appointed  representative  for  the  purpose  of  the  suit.  And  see  now 
R.  S.  C.  Order  XVI.  r.  40  (1684),  and  Re  Richerson,  /Scales  v.  Heyhoe,  (No.2)  [1893] 
3  Ch.  146  ;  but  conf.  Curtius  v.  Caledonian  Fire  and  Life  Insurance  Co.,  19  Ch.  D. 
534  ;    and  Aylward  v.  Lewis,  [1S91J  2  Ch.  81. 
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Paragraph-^ 

1647—1649 

One  of  sevi-ral 
bcncticiarics 
cannot  sue 
without 
joining  co- 
beneficiaries. 


Whether  in 
actions  by 
some  only  of 
trustees,  it  is 
necessary 
to  join 
beneficiaries. 


Foreclosure 
where  equity 
of  redemption 


1647.  Where  one  of  several  cestuis  que  trust  of  mortgage  money 
sues  for  foreclosure,  the  others  must  also  be  made  parties  ;  a  practice 
which  is  founded  upon  the  principle,  that  for  preventing  a  multi- 
phcity  of  suits  there  shall  be  no  foreclosure  or  redemption,  unless 
the  parties  entitled  to  the  whole  mortgage  money  are  before  the 
court  in).  A  later  case  in  which  one  of  several  persons  entitled 
to  distinct  shares  of  money  laid  out  by  trustees  in  a  single  sum, 
ha%nng  sued  for  an  account  and  foreclosure  of  a  proportion  of  the 
security,  without  joining  the  other  persons  entitled,  a  decree  was 
made  according  to  the  prayer  (o),  has  caused  some  perplexity  ; 
and  it  has  been  concluded,  that  one  joint  tenant  of  money  so  laid 
out  cannot  have  foreclosure  without  the  concurrence  of  the  other 
joint  tenants  ;  but  that  a  tenant  in  severalty  or  in  common,  having 
monev  on  the  same  mort<2;a<ie  and  in  the  name  of  the  same  trustee 
as  another  person,  may  foreclose  without  maldng  that  other  person 
a  party  (p). 

But  this  distinction  strikes  at  the  design  of  the  practice  to  avoid 
a  multiplicity  of  suits,  to  which  the  borrower  of  money  belonging 
to  tenants  in  common  must  be  exposed,  if  any  one  of  them  can  sue 
him  alone.  The  decision  in  Moyitgomerie  v.  Bath  is  stated  by  the 
reporter  to  have  been  made  without  opposition  at  the  hearing  ;  and 
there  will,  consequently,  be  little  difficulty  in  following  Mr.  Belt's 
opinion  {q)  of  its  incorrectness  ;  especially  as  the  doctrine  of  Lowe  v. 
Morgan  has  been  since  judicially  confirmed  (r). 

1648.  If  some  of  a  body  of  trustees,  with  power  to  mortgage, 
where  the  cestuis  que  trust  are  many  and  fluctuating,  commence  a 
suit  against  the  rest  of  the  trustees  and  a  person  who  claims  an 
absolute  title  under  the  exercise  of  a  power  of  sale  in  the  mortgage, 
in  order  to  obtain  the  benefit  of  a  re- sale  by  him  after  repayment  of 
his  outlay  (s),  so  many  at  least  of  the  cestuis  que  tru^tiov  the  timeheing, 
as  had  not  consented  to  the  suit,  ought,  under  the  former  practice, 
to  have  been  made  parties,  their  interests  being  inconsistent  with 
those  of  the  rest.  But  part  of  the  consenting  cestuis  que  trust  could, 
under  the  sanction  of  a  majority  of  the  whole  body,  represent  the 
rest  of  the  consenting  parties,  where  the  majority  had  a  right  to 
give  a  sanction  to  the  transaction  in  question.  It  does  not  seem 
likely  that,  in  such  cases,  the  presence  of  any  less  number  of  the 
cestuis  qu£  trust  would  be  sufficient  under  the  present  practice. 

1649.  Under  the  old  practice,  it  was  necessary  to  join  scheduled 
creditors  under  a  deed  of  assignment  for  the  benefit  of  creditors 

(n)  Lowe  v.  M on/an,  1  Bro.  C.  C.  3G8  ;  Davenport  v.  James,  7  Hare,  249  ;  Luke  v. 
South  Kensington  Hotel  Co.,  11  Ch.  D.  121. 
(o)  Montgomerie  v.  Bath,  3  Ves.  Jun.  5G0. 

(p)  Powell,  Mort.  9G4,  n.  (c).  {q)  1  Bro.  C.  C.  368,  Mr.  Belt's  note, 

(r)  Palmer  v.  Earl  of  Carlisle,  1  Sim.  &  St.  423. 
(5)  See  Minn  v.  Slant,  12  Beav.  190. 
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where  they  have  executed  the  deed  (t)  ;    but  where  the  trustees   Paragrapl^a 
have  no  interest  distinct  from  such  creditors,  nor  any  duty  but  to  1649  —  1650 
get  in  and  distribute  the  property,  it  is  probable  that  the  presence  vested  in 
of  the  creditors  will  not  now  be  required  ;   for  it  seems,  that  such  eredito'^*^^  * 
creditors  have  not  in  themselves  any  right  of  redemption  apart  dood. 
from  the  trustees  (ii).     Where,  besides  redemption,  a  declaration 
is  sought  as  to  the  priorities  of  the  plaintiif,  and  the  other  incum- 
brancers (x),  it  is  not  easy  to  see  how  scheduled  creditors  (the  doubt 
as  to  the  amount  of  whose  interests  implies  a  contest  between  each 
of  them  and  every  other  claimant  on  the  estate),  can  be  adequately 
represented  by  the  trustees. 

A  small  number  of  scheduled  creditors  may,  however,  represent 
the  rest  [y)  in  the  suit,  if  it  be  shown  that  there  is  a  good  reason  for 
omitting  the  entire  body,  and  that  a  proper  choice  has  been  made. 
It  seems  essential  to  such  a  choice  that  no  representing  creditor 
should  have  any  interest  in  the  matter,  conflicting  with  the  interest 
of  those  whom  he  represents  ;  as,  for  instance,  an  interest  in  the 
equity  of  redemption,  in  addition  to  his  right  as  a  creditor  under 
the  deed  of  trust. 

Scheduled  creditors,  who  are  not  parties  to  the  deed  of  trust, 
need  not  be  parties  to  the  suit  (2),  unless  the  deed  is  only  to  operate 
■post  mortem  (a). 

1650.  Cestuis   que   trust,   who   have  neither   been   parties   nor  Case ^  deci  led 

privies  to  a  mortgage  securitv,  by  which  the  fund  was  invested  in  ""''"■  ^^^ 
^  00  ^  '     J  j^ijj  practice. 

breach  of  trust,  and  who  have  not  adopted  the  transaction,  were 
not  necessary  parties  to  a  foreclosure  suit  by  the  trustees  (6). 

The  equitable  tenant  in  tail  (c)  was  a  necessary  party,  and  will 
probably  still  be  ordered  to  be  made  a  party  with  the  tmstees  of 
the  legal  estate,  who  have  power  to  sell  and  give  discharges  for  the 
purchase- money,  where  the  object  of  the  suit  is  to  sell  the  settled 
estate. 

The  persons  beneficially  interested  under  a  will  were  not  necessary 
parties  {d)  to  a  suit  by  an  executor  against  his  co-executor,  to 
reahze  a  mortgage  debt  due  from  the  latter  to  his  testator.  And 
it  seems  (e),  that  cestuis  que  trust  under  a  will  might  be  represented 


[t)  Newto7iv.  Earl  of  Egmoni,  iSim.  51i  ;  Cocker  v.  Egmont,  6  f^im.Sll  ;  Thomas 
V.  Dunning,  5  De  G.  &  Sm.  618. 

(w)  Troiujliton  v.  Binkes,  6  Ves.  573. 

(x)  Newton  v.  Earl  of  Egmont,  supra.  {y)  Holland  v.  Baker,  3  Hare,  08. 

(2)  Powell  V.  Wright,  7  Beav.  4-44.  See  also  a.s  to  joining  schodulcd  creditors, 
Gore  V.  Harris,  15  Jur.  761  ;  and  see  S7nart  v.  Bradstock,  7  Bca\-.  500  ;  Doodtj  v. 
Higgins,  9  Hare,  App.  xxxii.  ;  Wallwyn  v.  Coutts,  3  Mer.  707 ;  Garrard  v.  Lord 
Lauderdale,  3  Sim.  1. 

(a)  Be  Fitzgerald,  Fitzgerald  v.  White,  37  Ch.  D.  18. 

(6)  Allen  v.  Knight,  5  Hare,  at  p.  280  (on  appeal,  11  Jur.  527). 

(c)  Barkley  v.  Lord  Beay,  2  Hare,  306.         (d)  Peake  v.  Ledger,  8  Hare,  313. 

(e)  Sanders  v  Bichards,  2  Coll.  C.  C.  568  ;  and  see  now  R.  S.  C.  Order  XVI.  rr.  !» 
and  326  (1676),  providing  for  the  representation  of  numerous  classes.  Bui  conf. 
Griffith  V.  Pound,  45  Ch.  1).  553,  564.     As  to  the  necessity  of  having  all  debenture 
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Paragraphs    bv  tlie  personal  representative,  in  a  suit  by  an  equitable  mortgagee 

1650—1651  (jf  tiie  testator,  to  whom  the  representative  has  given  a  legal  mortgage 

and  power  of  sale,  to  enforce  specific  performance  of  a  sale  under  the 

power. 

A  person  who  claims  to  be  interested  in  part  of  a  debt  secured 
bv  a  mortgage  to  another  person,  is  sufficiently  represented  by  the 
latter  in  a  suit  to  set  aside  the  security,  and  ought  not  to  be  made 
a  party  to  it(/). 

If  tiie  trustee  in  whose  name  money  is  lent  on  mortgage  be  a 
solicitor,  (an  ordinary  part  of  whose  duty  it  is  to  lay  out  money 
for  his  clients),  he  is  not  bound  (rjr)  to  discover  the  names  of  his 
cestuis  que  trust,  or  to  produce  documents  relating  to  the  trans- 
actions, if  he  cannot  do  it  without  a  breach  of  professional  con- 
fidence, notwithstanding  any  inconvenience  which  may  arise  to 
the  plaintiff  from  want  of  the  information.  For  the  liability  to 
make  the  discovery  may  ruin  the  business  of  the  solicitor  ;  and  the 
debtor  would  have  an  unfair  hold  upon  his  creditor,  if  the  latter 
should  happen  to  be  a  person  who  had  forfeited  his  legal  rights. 

A  decree  has  been  made  against  the  trustees  and  some  of  the 

devisees  of  the  proceeds  of  sale  of  the  mortgaged  estate  where  the 

others  were  out  of  the  jurisdiction  (h). 

Assignment        1651.  It  is  a  rule  arising  out  of  the  maxim  "pendente  lite  nihil 

of  debt  or       innovatur,"  that  he  who  purchases  an  interest  in  litigated  property 

rwlemption     pending  the  suit,  acqmres  for  the  purposes  ot  the  suit  no  right 

pendente  Uu.    jjj^tinct  from  that  of  his  assignor  {i).     And  the  Rules  of  the  Supreme 

Court  accordingly  provide  (y),  that  in  case  of  an  assignment,  creation 

or  devolution  of  any  estate  or  title  pendente  lite,  the  cause  or  matter 

shall  not  become  defective,  but  may  be  continued  by  or  against  the 

person  to  or  upon  whom  such  estate  or  title  has  come  or  devolved  ; 

and  in  case  of  a  transmission  of  interest  or  liability  new  parties 

may  be  added  if  it  becomes  necessary  or  desirable.     The  rule  is 

grounded  upon  the  reason  {Tc),  that  any  person  interested  in  the 

subject-matter  of  a  cause,  might  othermse  harass  the  other  parties 

to  the  suit  by  making  occasions  for  the  addition  of  new  parties  ; 

and  it  is  therefore  limited  in  its  action  to  the  particular  suit  pending 

wliicli  the  assignment  is  made,  and  does  not  prevent  the  assignees 

from  onforcinr;;  their  rights  in  any  other  suit. 

Ii'l  1'  r  l/cforc  the  court  where  foreclosure  is  asked,  see  Sadler  v.  Warhy,  [1894] 
2  «  !..  170  ;  He  Continental  Oxygen  Co.,  Elias  v.  The  Co.,  [1897]  1  Ch.  511.  An<l 
^^h<T<•  the  action  is  ))y  a  first  mortgagee  they  must  be  parties  ;  Wallace  v.  Evershed, 
[IblCJl  1  Ch.  L>.  891. 

(/)  Emmtl  V.  Tottcnlmm,  10  Jur.  (N.s.)  1090. 

(g)  Jonea  v.  Pugh,  1  Ph.  96  ;   Harvey  v.  Clayton,  2  Swans.  221,  n. 

(h)  Runcorn  v.  Nicholson,  5  L.  J.  (x.s.)  Ch.  20.3. 

(i)  Co.  Litt.  102  1. ;  Mftcalfc  v.  Pulverloft,  2  Yes.  &  B.  200  ;  Bishop  of  Winchester 
V.  Paine,  11  Vcs.  J  9 1.     See  Trye  v.  Earl  of  Aldhorough,  1  Ir.  Ch.  R.  666. 

(i)  Rules,  1 S83,  Order  XVII.  rr.  1,3,  4.     Sec  Campbell  v.  Holyland,  7  Ch.  D.  166 

{L-)  .V '  ■"       V.  Pulvertoft,  supra. 
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If,  therefore,  pending  a  suit  for  redemption,  the  equity  of  redemp-    Paragraphs 
tion  be  assigned  by  the  mortgagor,  the  assignee  will  be  bound  (/).  ^"^^     l^bx, 
And  a  fortiori  in  a  foreclosure  suit,  where  the  mortgagee  is  an  active 
party  {m).     In  such  cases  the  assign  is  entitled  to  be  added  as  a 
defendant  at  his    own    cost,  but  the  date  for  redemption   is  not 
extended  (n). 

The  rule  applied  before  the  present  regulations,  and  of  course 
still  applies  equally  to  assignments  by  the  plaintiff  and  the  defen- 
dant ;  and  as  well  to  those  which  affect  the  whole  equitable  estate 
or  interest  in  question  in  the  suit,  as  to  those  by  which  one  of  several 
parties  assigns  his  or  her  separate  interest  (o). 

But  if  the  other  party  to  the  action  desire  to  have  the  assignee 
peiidente  lite  before  the  court,  the  latter  cannot  object,  it  being 
desirable  that  all  persons  interested  should  be  present  (j)).  And 
where  a  legal  interest  with  which  it  is  necessary  to  deal  passes  by 
the  assignment,  the  assignee's  presence  becomes  necessary  ;  because, 
although  the  legal  interest  will  be  bound  in  his  hands,  so  as  to  make 
him  a  trustee  for  the  person  entitled  under  the  decree,  yet,  unless 
he  be  joined,  he  cannot  be  compelled  to  reconvey  (q). 

Neither  does  the  rule  apply  to  a  person  who,  like  the  assignee 
in  insolvency  of  the  mortgagor  (r),  being  no  voluntary  purchaser, 
but  appointed  in  an  adverse  proceeding  against  him,  is  not  bound 
by  a  decree  in  a  suit  carried  on  in  his  absence. 

1652.  It  should  be  observed,  that   the  doctrine  as  to  binding  Questionable 
incumbrancers  vendente  lite,  mav  have  been  affected  by  the  statute  ^°T  ^^"^J}^"^ 

T     •  •  T    "         1  registration 

2  &  3  Vict.  c.  11.     It  IS  evident,  that  where  there  was  no  actual  oiUs pendens 

notice,  the  rule  arose  out  of  the  doctrine  that  lis  pendens  bound  all  ^^tects  above 

.     statement. 
the  world  (s).     Hence  Sir  Vrilliam  Grant  remarks  upon  the  hardship 

of  the  rule,  upon  persons  who  purchase  without  actual  notice  (t). 

But  by  the  statute  above  mentioned,  no  Us  pendem  binds  imless 

the  suit  be  registered  (1114)  ;  and  unless  the  doctrine  be  held  to 

stand  independent  of  notice,  it  seems  to  follow  that  where  there 

is  no  actual  notice,  the  purchaser  ]jendente  lite,  not  being  party  to 

the  suit,  will  not  be  bound,  unless  it  be  duly  registered  (u). 

(l)  Garth  v.  Ward,  2  Atk.  175. 

(m)  Bishop  of  Winchester  v.  Paine,  supra. 

(n)  Re  Parbola,  Ltd.,  Blackburn  v.  Parbola,  Ltd.,  [1909]  2  Ch.  437. 

(o)  Eades  v.  Harris,  1  Y.  &  Coll.  C.  C.  230.  In  MacLeod  v.  Annesley,  16  Beav. 
600,  it  was  also  intimated  that  an  incumbrancer  ^e7i(Ze?i<e  lite  of  an  equitable  interest 
may  be  bound  in  a  suit  relating  to  the  trusts  of  a  deed  by  rule  4  of  15  &  IG  Vict, 
c.  86,  s.  42,  which  enables  one  of  several  cestuis  que  trust  to  have  a  decree  without 
serving  the  others. 

(p)  Campbell  v.  Holyland,  7  Ch.  D.  166. 

{<])  Bishop  of  Winchester  v.  Paine,  11  Yes.  194;  Barry  v.  Wrey,  3  Russ.  465. 
In  Coles  v.  Forrest,  10  Beav.  552,  the  legal  interest  appears  to  have  been  assigned  ; 
and  sec  Higgins  v.  Shaw,  2  Dru.  &  AVar.  350  ;   3Iassy  v.  Bativell,  4  Dru.  &  War.  SO. 

(r)  Wood  V.  Surr,  19  Beav.  551. 

(s)  Tothill,  45  ;    Worsley  v.  Earl  of  Scarborough,  3  Atk.  392. 

(t)  Bishop  of  Winchester  v.  Payne,  11  Yes.  194  ;  sec  Landon  v.  Morris,  5  Sim.  247. 

(m)  Note  that  in  the  case  of  Wood  v.  Surr,  19  Beav.  551,  there  was  actual  notice. 
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1653.  Tt  is  not  proper  for  the  assignee  to  commence  a  new- 
action  aL'ainst  the  parties  to  the  former  suit,  other  than  the  assignor 
after  a  judimient  to  account ;  and  such  a  suit  was,  as  against  all 
but  the  assignor,  dismissed  ^\^th  costs  (x). 

As  the  assignee  'pendente  lite  stands  in  the  place  of  his  assignor, 
he  cannot  raise  an  objection  for  want  of  parties,  which  could  not 
have  been  raised  by  the  assignor  {y). 


Section  II. 
Persons  Interested  in  the  Equity  of  Redemption. 


SuB-SECTiox  (1). — The  Mortgagor. 


v.cncr  or  owners  of  equity  of  redemption  must  always  he  joined  except 

actions  between  mortgagee  and  sub-mortgagee  . . 
Mortgagor  necessary  party  even  where  equity  of  redemption  of  part 

property  no  longer  in  him 
Mortgagor  of  collateral  security  necessary  party  to  action  for  foreclosure 

principal  security 
Where  validity  of  mortgage  questioned 
Married  woman  mortgagor 
Mortgagor  tenant  for  life  who  has  parted  with  equity  of  redemption  for 

long  term  "  if  he  shall  so  long  live  "  must  be  party     . . 
Aliter  where  he  has  parted  with  all  his  interest 
Bankrupt  mortgagor  not  necessary  party 
Equity  of  redemption  vested  in  Crown 
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Sub-section  (2). — The  Mortgagor's  Trustee  in  Bankruptcy. 

Trustee  in  bankruptcy  of  mortgagor  generally  necessary  party        . .  . .     1663 

Aliter  where  bankrupt  has  parted  laith  equity  of  redemption  . .         .  ■     1664 

Creditors  may  sometimes  sue  where  trustee  declines  . .         ■  ■  ■  ■     1665 

Sub-section  (3). — The  Assignees  of  the  Equity  of  Redemption. 

Where  equity  of  redemption  settled,  the  tenant  for  life  and  remainderman 

of  first  estate  of  inheritance  must  be  joined 
Where  trustees  of  equity  of  redemption  must  be  joined 
Lessees  . . 

Partners  of  mortgagor  who  have  a  right  of  pre-emption 
A II  puisne  incurnbrancers  are  necessary  parties 
When  judgment  creditors  are  necessary  parties 
Puisne  incumbrancers  pendente  lite 


1666 
1667 
1668 
1669 
1670 
1671 
1672 


Sub-section  (4). — The  Devisee  and  Heir  of  the  Mortgagor. 

Devisee  or  heir  of  equity  of  redemption  when  necessary  party  ..  ..  1673 
Trttstees  of  e^juity  necessary  parties  to  redemption  suit  by  persons  having 

a  charge  under  the  will    . .  . .  . .  . .  . .  ■  ■  . .  1674 

How  far  legatees  whose  legacies  are  charged  on  the  equity  are  necessary 

parties       . .  . .  . .  . .  . .  . .  . .  . .  • .  1675 

Where  heir  or  devisee  who  is  a  necessary  party  is  abroad  or  cannot  be 

found         1676 

Whrre  heir  unl-nr-r,,    . .  , .  . .  . .  . .  . .  . .  . .  1677 


(x)  Booth  V.  Creswicke,  8  Sim.  352. 
(y)  Wood  V.  Surr,  19  Bcav.  551. 
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Sub-section  (5). — The  Mortqanofs  Personal  Representatives.  Paraampha 

1554 1Q55 

Personal  representative  of  mortgagor  of  freeholds  generally  a  necessary 

party  since  ISdl '.  1678 

Always  was  necessary  party  where  mortgage  was  of  leaseholds      . .  . .  1679 

Also  where  equity  of  redemption  converted  in  equity      . .  . .  . .  1680 

Also  where  suit  seeks  relief  against  personal  estate  . .         . .  . .  . .  1681 

Also  where  tenant  for  life  of  equity  has  paid  off  part  of  principal  . .  1682 

Personal  representative  of  mortgagor  may    be  necessary  where  parties 

entitled  to  equity  claim  exoneration  out  of  personal  estate  . .  . .  1683 

Where  no  personal  representative  in  existence  . .  . .  . .  .  .  1684 

Whether  personal  representative  of  m,ortgagor  of  personal  estate  can  be 

dispensed  with      . .  . .  . .  . .  .  .  .  .  .  .  1685 

Sub-section  (1). — Of  the  Mortgagor. 

1654.  And,  first,   as  to  the  mortgagor  himself.      He,   or  thcownerof 
owner  for  the  time  being  of  the  whole,  or,  if  the  equity  of  redemption  equity  of 

is  held  jointly  or  in  common,  all  the  joint  owners  or  the  owners  of  mustalwavs 
each  and  every  of   the  undivided  shares  {a),  must  be  present  in  ^^  P^^ty 
every  suit  in  which  the  question  of   redemption    arises    between  actions  ' 
morto-ag;ees  ;    because  after  o-iving  liberty  to  the  puisne  mort^jagee  between 

1  I       n  ,        1  •      .1     .    ,1       <•  ■      ,  •  mortgaoee 

to  redeem  the  first,  the  decree  is,  that  the  former  m  his  turn  may  and  sub 

be  redeemed  by  the  mortgagor  ;   in  default  of  which  the  latter  shall  mortgagee. 

be  foreclosed  (1934).    But  if  he  were  no  party  to  the  suit,  his  right 

of  redemption  would  remain  open,  and  the  first  mortgagee  would 

be  exposed  to  another  suit  (6).     The  mortgagor,  however,  need  not 

be  joined  in  a  redemption  or  foreclosure  suit  between  the  mortgagee 

and  his  derivative  or  sub-mortgagee  (c). 

1655.  The  presence  of    the  owner  of  the  equity  of  redemption  Mortgagor 

is  also  necessary,  where  part  of  the  estate,  which  is  subject  to  the  necessary 
„  ■  -T-i  -Pin  party  even 

first  mortgage,  is  not  comprised  m  the  security  or  the  second  mort-  where  equity 

gagee,  and  even  where  the  equity  of  redemption  of  the  excluded  °^  redemption 

part  is  no  longer  in  the  hands  of  the  original  mortgagor  (d).     For  property  no 

the  prior  mortgagee  must  be  redeemed  entirely  or  not  at  all  (1378);  longer  in  him. 

and  the  subsequent  mortgagee  of  part  of  the  estate,  upon  paying 

off  the  whole  debt,  steps  into  the  place  of  the  other  as  mortgagee 

of  the  whole  estate,  and  thereby  of  necessity  acquires  the  right, 

and  incurs  the  obhgation,  of  bringing  the  owners  of  that  estate 

before  the  court.     It  is  also  incumbent  on  the  mortQaoee,  where 

the  equity  of  redemption  has  been  sold  in  lots,  to  proceed  against 

all  the  purchasers  (e). 


(«.)  Bolton  V.  Salmon,  [1891]  2  Ch.  48. 

(6)  Fell  V.  Broivn,  2  Bro.  C.  C.  27(5 ;  Palk  v.  Lord  Clinton,  12  Ves.  48  ;  and 
see  Eamsbottom  v.  Wallis,  5  L.  J.  (n.s.)  Ch.  92 ;  Caddick  v.  Cook,  9  Jur.  (n.s.) 
454. 

(c)  Seton,  6th  ed.  2082. 

{d)  Palk  V.  Lord  Clinton,  12  Ves.  48.  See  also  Jones  v.  Smith,  2  Ves.  Jun.  372, 
and  cases  there  mentioned  ;  and  Thorneycroft  v.  Crockett,  2  H.  L.  C.  239. 

(e)  Peto  V.  Hammond,  29  Beav.  91. 

F.  3   I 
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Par'i.-raphs 

1655—1661 
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security, 
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party  to 
action  for 
foreclosure  of 
principal 
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Where 
validity  of 
mortgage 
questioned. 

ilarried 

woman 

mortgagor. 

Mortgagor 
tenant  for 
life  who  has 
parted  with 
equity  of 
reidemption 
for  a  long 
time  "  if  he 
shall  s  J  long 
live"  must 
be  party. 

Aliter  where 
h'.-  has  parted 
with  all  his 
interest. 


Bankrnpt 
mortgagor 
not  noccsjiary 
I>art3'. 


The  rule  is  the  same  where  the  mortgagee  holds  securities  upon 
ilistinct  estates,  and  even  for  distinct  debts  of  the  mortgagor  (where 
there  is  a  right  to  consolidate),  whether  the  securities  be  by  the  same 
or  by  different  instnmients,  and  whether  redemption  be  sought  by 
an  incumbrancer,  or  by  the  owner  of  the  equity  of  redemption,  of 
part  of  the  mortgaged  estate  or  of  one  of  the  estates  separately 
mortgaged  (/)  (1210). 

1656.  And  the  mortgagor  of  another  estate  as  a  collateral 
security  is  a  necessary  party  to  a  suit  for  foreclosure  against  the 
principal  mortgagor  by  virtue  of  his  right  to  redeem,  and  thereby 
to  prevent  his  own  estate  from  being  burthened  to  a  greater  amount 
than  the  estate  of  his  principal  is  insufficient  to  satisfy  (g)  (1427). 
But  the  surety  is  not  a  necessary  party,  where  he  is  bound  by  a 
personal  covenant  only,  unless  he  have  paid  off  part  of  the  debt  (A). 

1657.  The  mortgagor  must  also  be  a  party  to  a  suit  in  which 
the  validity  of  the  mortgage  is  contested  (i) . 

1658.  If  the  estate  of  a  married  woman  be  mortgaged,  and  the 
right  of  redemption  be  reserved  to  her  and  her  husband,  or  either 
of  them,  she  must  be  made  a  party  (k). 

1659.  If  a  tenant  for  life  of  a  mortgaged  estate  mortgage  his 
life  interest  for  a  term,  if  he  shall  so  long  live,  with  a  power  of  sale, 
he  is  a  necessary  party  to  a  suit  for  redemption  of  the  original  mort- 
gage brought  by  a  purchaser  under  the  power  of  sale  notwithstanding 
the  smallness  of  his  interest :  because  the  mortgage  term  was  carved 
out  of  his  interest  in  the  equity  of  redemption  (Z), 

1660.  If  the  mortgagor  have  conveyed  his  equity  to  a  subse- 
quent mortgagor,  (the  consideration  for  the  sale  being  the  amount 
due  on  the  several  mortgages,  and  payment  thereof  by  the  purchaser, 
the  balance  being  applied  to  the  discharge  of  the  purchaser's  own 
debt) ,  and  a  clear  intention  be  shown  that  he  is  to  take  the  estate 
burthened  with  the  debts,  the  purchaser's  debt  is  destroyed,  and 
he,  being  in  the  place  of  the  original  mortgagor,  may  be  foreclosed 
without  the  presence  of  the  latter  (m)  (1528). 

1661.  If  the  mortgagor  or  owner  of  the  equity  of  redemption 
become  bankrupt,  he  should  not  be  made  a  party  (w)  ;  for  his  whole 
interest  is  vested  in  and  will  be  bound  by  a  decree  against  the 


(/)  Ireson  v.  Denn,  2  Cox.  425;  Cholinonddcy  v.  Clinton,  2  Jac.  &  W.  at  p. 
l;J4  ;  Exp.  Carter,  Ambl.  733. 

(g)  Stokes  v.  Clendon,  3  Swans.  150,  n. 

(/i)  Newton  v.  Earl  of  Egmont,  4  Sim.  574  ;   Gedye  v.  Matson,  25  Beav.  310. 

(i)  Thompson  v.  Baskerville,  3  Rep.  in  Ch.  215.  And  see  Stackhoiise  v.  Countess 
of  Jersey,  7  Jur.  (n.s.)  359. 

(k)  Hill  V.  Edmonds,  5  De  G.  &  Sm.  603. 

(/)  Hunter  v.  Macklew,  5  Hare,  238. 

(m)  Brown  v.  Stead,  5  Sim.  535. 

(n)  Kf.rrkk  v.  Safferty,  7  Sim.  317  ;   Lloyd  v.  Lander,  5  Mad.  282. 
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bankruptcy  trustee  (o).     And  even  on  the  disclaimer  by  the  trustee   Paragraplis 
in  bankruptcy,  no  estate  or  interest  in  the  property  could  remain  in  '■^^^     1665 
the  bankrupt  under  the  Act  of  1869  {f).     But  under  the  Act  of  1883 
the  bankrupt  is  not  disqualified  from  acquiring  an  interest  in  the 
disclaimed  property  under  a  vesting  order  (</). 

Charges  of  fraud,  not  particularly  directed  to  the  matters  upon 
which  relief  is  sought,  will  not  make  the  mortgagor  a  less  improper 
party  ;  nor  will  a  general  charge  against  several  defendants  (of 
whom  he  is  one)  of  possession  of  documents  (r).  Such  a  charge 
will  be  referred  to  a  possession  by  the  defendants  according  to  their 
rights  and  interests.  And  a  bankrupt  cannot  appeal,  even  though 
a  right  of  redemption  has  been  given  him  by  the  decree,  and  it  is 
alleged  that  there  was  a  surplus  {s). 

1662.  If  the  equity  of   redemption  become  vested  in  the  Crown  Equity  of 
by  forfeiture,  the  Attorney- General  should  be  joined  {t).  redemption 

Crown. 

Sub-section  (2). — The  Trustee  in  Bankrwptmj  of  the  Mortgagor. 

1663.  The  official  receiver   or  trustee  under  the  bankruptcy  of  Trustee  in 
the  mortgagor,  is  the  proper  party  (w)  to  suits  in  respect  of  his  bammiptcy 
interest,  and  the  bankrupt  will  be  bound  by  decrees  against  him  (x).  generally  ° 
But  if  he  absolutely  disclaim  and  state  his  readiness  to  have  released  necessary 

.  party. 

the  equity,  and  that  all  the  estate  has  been  distributed,  he  should 
not  be  brought  to  the  hearing  ;  otherwise  if,  by  the  disclaimer,  he 
admits  having  an  interest  in  the  estate  [y). 

1664.  Nor  should  the  trustee  be  joined  in  respect  of   an  estate  AUter  where 

of  which  the  equity  of  redemption  was  settled  by  the  mortgagor  for  bankrupt  has 

•  T.,-,.,,  °  parted  with 

valuable  consideration  before  his  bankruptcy  {z).  equity  of 

redemption. 

1665.  The  trustee  is  the  proper  party  to  a  redemption  suit  Creditors  may 

commenced  by  creditors  of  the  bankrupt,  in  consequence  of  the  so°ietimes 
I.       ,      .    ^  J^'  ^  sue  where 

refusal  of  the  trustee  himself  to  sue,  where  the  creditors  make  out  trustee 

a  case  which  entitles  them  to  commence  such  a  suit  {a)  (1454).      declines. 

(o)  Bankruptcy  Act,  1883,  s.  54. 

{p)  Bankruptcy  Act,  18G9,  s.  23  ;   see  Be  Mercer  and  Moore,  14  Ch.  D.  287. 

{q)  Bankruptcy  Act,  1883,  s.  55. 

(r)  Lloyd  v.  Lander,  5  Mad.  282  ;   see  King  v.  Martin,  2  Ves.  Jun.  641. 

(s)  Eochfort  V.  Battcrshy,  2  H.  L.  C.  388  ;   see  Wearing  v.  Ellis,  6  De  G.  M.  &  G. 
596 ;    Re  Leadbitter,  10  Ch.  D.  388  ;    Exp.  Sheffield,  Re  Austin,  10  Ch.  D.  434. 

(t)    LutwicJi's  Case,  cited  by  Lord  Hardwicke,  2  Atk.  223  ;    Pawlett  v.  Att.- 
Gen.,  Hard.  465. 

(m)  Bankruptcy  Act,  1869,  ss.  17,  25  ;    Banlcruptcy  Act,  1883,  ss.  54,  57. 

(x)  Hanson  v.  Preston,  3  Y.  &  C.  229  ;   Cash  v.  Belcher,  1  Hare,  310  ;   PeaJce  v. 
<iibbon,  2  Russ.  &  Myl.  354  ;   Hill  v.  Edmonds,  5  De  G.  &  Sm.  603. 

(y)  Thompson  v.  Kendall,  9  Sim.  397  ;  Collins  v.  Shirley,  1  Russ.  &  Myl.  638  ;  see 
Melborne  Banking  Corporation  v.  Brotbgham,  4  App.  Cas.  156. 

(z)  Steele  v.  Maunder,  1  Coll.  C.  C.  535. 

(a)  Francklyn  v.  Fern,  Barn.  Ch.  30 — 32. 

3  I  2 
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Paragrap}i6 

1666— 1S67 

Whcrt  equity 
of  nxleniption 
settled,  th  ■ 
tenaut  for 
life,  and 
remainder- 
man of  first 
estate  of 
inheritance 
must  be 
joined. 


truriU-cs  of 
equity  of 
re<lcmption 
must  bo 
joined. 


SuB-SECTiox  (3). — The  Assignees  of  tJie  Equity  of  Redemption. 

1666.  The  application,  to  those  cases  in  which  the  right  of 
redemption  has  become  the  subject  of  settlement,  of  the  general 
nile  in  equity,  that  it  is  sufficient  to  bring  the  first  tenant  in  tail 
before  the  court,  has  long  been  recognized  ;  and  by  means  of  it  the 
necessity  of  giving  every  contingent  remainderman  a  right  to  open 
the  accounts,  and  thereby  to  render  foreclosm-e  all  but  impossible 
has  been  avoided  (h)  (1706). 

It  is,  therefore,  enough  to  bring  before  the  court  with  the  tenant 
for  life,  if  any,  the  first  tenant  in  tail  in  being  ;  and  if  there  be  no 
tenant  in  tail  in  being,  the  first  person  entitled  to  the  inheritance ; 
and  if  no  such  person  then  the  tenant  for  life  alone  (e). 

The  tenant  for  life  (d),  if  there  be  one,  and  the  intermediate 
remainderman  for  life  (e)  must  be  parties  ;  and  if  the  interests  of 
some  person  entitled  to  the  inheritance  in  remainder  only  becomes 
vested  pending  the  suit,  he  must  be  added  as  party. 

And  if  by  the  death,  pending  the  suit,  of  the  owner  of  the  first 
estate  of  inheritance,  that  interest  be  determined,  the  owner  of  the 
next  estate  of  inheritance,  and  of  the  interests  prior  to  his,  must  be 
joined. 

And  so  must  owners  of  new  interests  acquired  by  the  determination 
of  a  contingency,  and  which  are  not  subject  to  destruction  by  a  prior 
vested  estate  of  inheritance. 

If  the  tenaut  for  life  be  made  a  party  with  the  tenant  in  tail, 
and  the  latter  release  the  equity  of  redemption  (after  the  taking 
of  the  accounts  and  the  passing  of  the  time  fijsed  for  redemption),  a 
judgment  of  foreclosure,  made  absolute  against  the  tenant  for  life 
only,  will  still  bind  the  contingent  remainders  ;  the  release  under 
such  circumstances  being  equal  to  an  absolute  judgment  ( /  ). 

The  presence  of  an  infant  tenant  in  tail  will  bind  the  inheritance 
as  well  as  if  he  were  adult  (g). 

But  a  judgment  against  the  tenant  for  life  only,  where  the  tenant 
in  tail,  being  out  of  the  jurisdiction,  is  not  made  a  party,  will  not 
bind  him  ;  though  it  seems  such  a  judgment  may  be  had,  if  the 
plaintiff  will  take  the  risk  of  being  compelled  to  account  again  {h). 

1667.  If  there  be  a  mortgage  for  a  term,  wath  a  trust  for  sale 
of  the  fee,  the  trustees,  having  a  legal  interest  in  the  estate,  are 
properly  joined  in  the  mortgagee's  suit  for  a  sale  (i).     But  if  the 

(b)  Lloj/d  V.  Johnea,  9  Ves.  37. 

(c)  GiJJord  V.  Ilort,  1  Sch.  &  Lef.  408  ;  Roscarrick  v.  Barton,  1  Ch.  Ca.  218  ;  see 
Piatt  V.  -S'pnV/^,  2  Vern.  304. 

{d)  Jteynoldson  v.  Perkins,  Ambl.  564  ;  see  Handcock  v.  Shaen,  Colles'  P.  C.  122. 

(c)  Chappell  V.  Rtes,  1  De  G.  M.  &  G.  393  ;  Gore  v.  Stacpoole,  1  Dow.  18. 

(/)  Rajnoldnon  v  Perkins,  Ambl.  5G4. 

(</)  Ibid.  (/t)  Fishivick  v.  Lowe,  1  Cox.  411. 

(»■)  Kerrick  v.  Saffenj,  7  Sim.  317. 
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equity  of  redemption  has  been  assigned  by  the  mortgagor  to  trustees   Paragraphs 

upon  trust  to  sell  and  pay  off  the  mortgage  debt,  and  hold  the  loo"— 1670 

surplus  for  the  mortgagor,  and  the  deed  be  without  consideration, 

it  has  been  said  that  the  trustees  are  not  necessary  parties  to  a  suit 

by  the  mortgagee  ;  because  this  is  only  a  private  arrangement  made 

by  the  mortgagor  for  his  own  convenience,  and  the  trastees  are 

but  agents,  claiming  by  an  instrument  which  may  at  any  time  be 

cancelled,  and  under  which  the  mortgagee  takes  no  interest  {k). 

But  this  rule  would  seem  to  be  inapplicable  where  a  mortgagor 

makes  such  a  voluntary  settlement  upon  trust  to  pay  debts  after 

Ms  decease  (I). 

The  trustees  of  persons  entitled  beneficially  under  a  settlement 
of  a  lease  are  not  necessary  parties  to  a  suit  for  redemption,  where 
the  settlor,  after  the  assignment  to  the  trustees,  has  renewed  in  his 
own  name,  and  has  thereby  acquired  the  w^hole  legal  estate  (m). 

1668.  Where  the  mortgagor  and  mortgagee  of  leaseholds  concur  Lessee. 
in  assigning  part  of  the  estate  for  the  residue  of  the  term  at  a  rent, 

and,  apparently,  with  the  intention  of  making  only  an  underlease, 
the  assignee  is  not  a  proper  party  to  a  suit  for  foreclosure  in  respect 
of  the  equity  of  redemption  (n),  and  it  was  doubted  if  he  were  so  in 
respect  of  the  rent  reserved. 

1669.  Partners  of    the  mortgagor,  who  have  a  right  of  pre-  Partners  of 

emption  over  his  mortgaged  share,  are  necessary  parties  to  a  suit  JJ?^^  hav^a 

to  foreclose  the  security  (o).  right  of 

pre-emption. 

1670.  The  first  (j9),  or  any  subsequent  (5)  mortgagee  or  incum- ^u  3, Mis»e 

brancer,  whether  of  a  legal  (r),  or  equitable  (s)  estate,  who  commences  incum- 

'  o      \  /'  J.  _  brancers  are 

an  action  for  foreclosure  or  sale  (t),  must  make  every  mcum brancer,  necessary 

whose  security  is  subsequent  to  his  own,  a  party  to  his  suit;    in  parties;  but 
•^  .   ,  »        T  .  1  -1    not  prior  in- 

order  that  their  successive  rights  ot  redemption  may  be  preserved,  cumbrancers. 

and  that  they  may  be  able  to  protect  their  interests  on  the  talcing 

of  the  accounts  (x).     But  the  converse  proposition  does  not  hold 

good,  and  as  a  prior  mortgagee  cannot  be  affected  by  the  foreclosure 

action  of  a  subsequent  incumbrancer,  he  is  not  a  proper  or  necessary 

party  to  it  (?/).     And  if  two  estates  be  mortgaged,  and  the  mortgagor 

(k)  Slade  v.  Rigg,  3  Hare,  35  ;  Garrard  v.  Lord  Lauderdale,  3  Sim.  1  ;  JoJms  v. 
James,  8  Ch.  D.  744. 

(l)  Re  Fitzgerald,  Fitzgerald  v.  White,  37  Ch.  D.  18. 

(m)  Malone  v.  Oeraghty,  3  Dru.  &  War.  at  pp.  248— 26 L 

(?i)  Edwards  v.  Jones,  1  Coll.  C.  C.  247. 

(o)  Redmayne  v.  Forster,  L.  R.  2  Eq.  467. 

(p)  Adams  v.  Paynter,  1  CoU.  C.  C.  530  ;   Tylee  v.  Webb,  6  Beav.  552. 

(q)  Johnson  v.  Holdsworth,  1  Sim.  (x.s.)  lOG. 

()■)  Adams  v.  Paynter,  supra. 

(s)  Tylee  v.  Webb,  supra. 

{t)  Burgess  v.  Sturges,  14  Beav.  440  ;   Ormsby  v.  Thorpe,  2  Mol.  503. 

(x)  See  Graves  v.  Wright,  cited  1  Dru.  &  War.  193. 

(2/)  Rose  V.  Page,  2  Sim.  471  ;   Slade  v.  Rigg,  3  Hare,  35,  38. 
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Paragraphs  afterwards  mortgage  the  equity  of  redemption  of  one  of  them  to  a 
1670—1671  ^^^^y^^[  mortgagee,  and  sell  that  of  the  other  to  a  third  person,  the 
original  mortgagee  in  foreclosing  must  bring  forward  both  the 
second  mortgagee  and  the  purchaser  ;  for  he  cannot  foreclose  either 
of  the  estates  alone,  each  being  equally  liable  to  the  debt  (1673). 
Nor  will  an  allegation  without  proof,  that  such  a  pui-chaser  is  an 
assiiinee  for  valuable  consideration,  without  notice  of  the  mortgage, 
bind  the  second  mortgagee,  or  deprive  him  of  his  right  to  insist  upon 
the  presence  of  the  purchaser  {2).  But  it  seems  it  would  be  otherwise 
if  the  allegation  were  admitted  or  proved. 

In  the  case  of  a  statutory  mortgage  of  tolls,  which  passes  only 
a  share  of  the  tolls,  bearing  the  same  proportion  to  the  whole  thereof 
as  the  money  advanced  by  the  mortgagee  bears  to  the  whole  of 
the  money  borrowed,  all  the  mortgagees,  whether  prior  or  subse- 
quent, are  necessary  parties,  inasmuch  as  one  cannot  sue  for  pay- 
ment of  the  amount  due  to  him,  without  diminishing  the  fimd  out 
of  which  the  others  are  intended  to  be  paid  ;  and  he  who  takes 
possession  must  apply  the  tolls  in  payment  of  the  interest  of  all  the 
mortgages  pari  passu  (a). 

1671.  The  rule  that  subsequent  incumbrancers  are  necessary 
parties  applies  to  judgment  creditors  and  all  other  creditors  who  are 
entitled  to  redeem  (1452)  (6).  But  the  application  of  the  rule  has 
been  much  narrowed  by  the  operation  of  the  statute  27  &  28  Vict. 
c.  112,  s.  1,  under  which  no  creditor  under  a  judgment,  entered  up 
after  the  passing  of  the  Act,  will  be  a  necessary  party  unless  he 
have  perfected  his  judgment  by  execution  (c)  (468,  1452). 

And  creditors  by  judgment  in  a  register  county,  where  the 
judgment  is  not  registered  under  the  local  Act,  are  not  necessary 
parties  ;  for  the  statute  1  &  2  Vict.  c.  110,  only  makes  every  judg- 
ment an  equitable  charge  upon  land  which  before  the  statute  might 
have  been  taken  as  under  elegit  {d).  And  by  virtue  of  an  unregis- 
tered judgment  debt,  lands  cannot  be  so  taken  in  a  register  county 
(1303). 

As  the  reasons  of  this  rule  as  to  the  joining  of  subsequent  incum- 
brancers were  held  to  apply  in  principle  to  creditors  by  judgment, 
who  by  force  of  the  Statute  of  Westminster  had  but  a  general 
charge  upon  the  lands  of  the  debtor  (e),  it  follows  that  all  creditors 

(2)  Paym  v.  Compton,  2  Y.  &  C.  Ex.  457  ;  and  see  Hall  v.  Reward,  32  Ch.  D.  430. 

(a)  Melliah  v.  Brooks,  3  Beav.  22  ;    Walts  v.  Lord  Eglinton,  15  L.  J.  Ch.  412. 

(b)  Jiiahop  of  Wi7ichester  v.  Beavor,  3  Ves.  Jun.  314  ;  Rolleston  v.  Morton,  1  Dru.  & 
\\ar.  171  ;  Adams  v.  Paynter,  1  Coll.  C.  C.  530  ;  Briscoe  v.  Kenrick,  1  L.  J.  (x.s.) 
Ch.  11(J ;  Harrison  v.  Pennell,  4  Jur.  (N.s.)  082  ;  Joyce  v.  Joyce,  10  Ir.  Eq.  R.  128. 

<c)  Karl  f.f  Cork  v.  Russell,  L.  R.  13  Eq.  210  ;  Be  Bailey's  Trusts  cited  there  ; 
notwithhtanding  Mildred  v.  Austin,  L.  R.  8  Eq.  220. 

(d)  Johnson  v.  Holdsworth,  1  Sim.  (n.s.)  100. 

(e)  3  &  4  Vict.  c.  105  s.  22,  in  Ireland  ;  and  1  &  2  Vict.  c.  110,  s.  13,  in  England. 
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judgment 
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who  have  a  general  charge  upon  their  debtors'  lands  fall  within  its  ^^'''"'•^''fn^o 
provisions. 

Judgment  creditors  of  the  owner  of  an  estate  are  not  necessary 
parties  to  a  suit  for  enforcing  a  personal  equity  against  the  pur- 
chaser of  an  interest  in  the  estate,  though  the  success  of  the  plaintiff 
may  improve  their  security  (/). 

1672.  If  pending  the  suit,  the  plaintiff  receives  notice  of    ^  ^^"'^JJ^'"''"°"' 
subsequent  incumbrance,  the  owner  thereof  should  be  added  as  a  pendente  lite. 
defendant  (</)  (1651).     But,  where  the  general  rule  cannot  be  acted 

upon,  for  want  of  notice  to  the  plaintiff  of  the  subsequent  incum- 
brances, it  may  be  stated,  but  (from  the  imperfect  character  of  the 
early  reports)  with  caution — 

I.  That  if  the  plaintiff  obtain  his  judgment  without  having 

received  notice,  the  judgment  will  bind  the  subsequent 
incumbrancer,  as  to  the  accounts,  if  taken  hona  fide,  but 
not  his  right  of  redemption  {h).  He  may,  however,  be 
joined  even  after  judgment  is  pronounced  [i). 

II.  But  collusion  or  other  fraud  will  give  the  subsequent  incum- 

brancer a  right  to  open  the  accounts  also,  upon  his  stating 
particular  errors  (1712)  ;  but  not  to  unravel  them  upon 
general  charges  of  fraud  and  collusion,  if  the  fraud  and 
collusion  be  denied  {j).  And  the  fraudulent  or  vexatious 
conduct  of  the  mortgagor,  if  he  should  create  subsequent 
incumbrances  with  the  view  of  shielding  himself  from 
foreclosure,  will  excuse  the  mortgagee  from  making  the 
owners  of  such  securities  parties  to  the  suit  {k). 

Sub-section  {i).—The  Devisee  and  Heir  of  the  Mortgagor. 

1673.  Where  a  mortgagor  died  before  1898  the  devisee  of  the  when 
mortgagor,  whether  in  trust  (l)  or  beneficially,  is  a  necessary  party  2^^!'^^^°^^^ 
in  respect  of  so  much  of  the  equity  of  redemption  as  has  been  devised  of  redemption 
to  him  ;   and  the  heir  (m),  in  respect  of  what  he  took  by  descent.  ^^^^^^^''^^'^ 
Similarly  where  real  and  personal  estate  was  jointly  mortgaged,  it 

(/)  Ford  V.  Tennant,  3  De  G.  F.  &  J.  097. 

{g)  See  per  Lindley,  L.J.,  Moser  v.  Mar'^dcn,  [1892]  1  Ch.  487,  490. 

(h)  Cockes  v.  Sherman,  Freem.  Ch.  13  ;  and  semble  in  Lomax  v.  Hide,  2  Vern. 
185;  and  Godfrey  v.  Chadwell,  2  Vera.  601.  But  21  orret  v.  Westerne,  2  \ern.  063, 
seems  contra  as  to  accounts.  In  Greswold  x.  Marshnm,  2  Ch.  Ca.  170,  a  judgment 
creditor  was  held  to  be  bound,  because  he  had  not  given  notice  of  his  incumbrance. 

(i)  Keith  v.  Butcher,  25  Ch.  D.  750.  Re  Parbola,  Ltd.,  Blackburn  v.  Parbola, 
Ltd.,  [1909]  2  Ch.  437,  following  Campbell  v.  Holyland,  7  Ch.  D.  166. 

ij)  Needier  v.  Deeble,  1  Ch.  Ca.  229  ;    Cockes  v.  Sherman,  Freem.  Ch.  13. 

(k)  Yates  v.  Hambhj,  2  Atk.  237  ;  and  see  Smith  v.  Chichester,  2  Dru.  &  War. 
at  p.  404. 

[1)  Coles  V.  Forrest,  10  Beav.  552. 

(m)  Farmer  v.  Curtis,  2  Sim.  466  ;  Fell  v.  Broim,  2  Bro.  C.  C.  276.  And  the 
heir  of  the  mortgagee  must  join  with  the  mortgagee  in  conveying  the  estate  to  a 
purchaser  in  completion  of  the  mortgagor's  contract,  although  the  mortgagee  is 
able  to  convey  the  legal  estate.     {Duly  v.  Nalder,  11  Jur.  (N.s.)  921.) 
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Paragraphs    was  held  that  the  personal  representative  of  the  mortgagor  should, 

1673—1675  j{  possible,  join  the  heir  in  an  action  to  redeem  (n)  (1670).    But  if 

the  whole  equity  in  mortgaged  realty  was  devised,  the  heir  having 

no  interest  was  not  a  proper  party,  either  to  a  suit  by  the  devisee 

to  redeem  (o)  or  by  the  mortgagee  to  foreclose. 

link-  .MiK-e  ^^  itli  regard,  however,  to  mortgagors  dying  after  1897  the  Land 

I^nd  Tninsfcr  Transfer  Act  of  that  year  vests  all  freehold  estates  in  the  personal 

-  *^*'   '*^'-        representative  in  the  same  manner  as  a  chattel  real,  and   it   is 

apprehended  that  unless  and  until  the  personal  representative  (being 

an  executor)  has  assented  to  the  devise  or  conveyed  to  the  heir  or 

(being  an  administrator)  has  conveyed  to  the  heir  or  devisee,  neither 

heir  or  devisee  are  necessary  parties  (j)).     But  it  may  happen  that 

personal  representative  devisee  and  heir  should  all  be  parties.     As 

if  one,  claiming  to  be  devisee  of  a  mortgaged  estate,  seek  as  well  to 

establish  the  will  {q)  as  to  redeem ;    or  if  his  title  as  devisee  be 

doubtful  (/•)  ;  then  the  interest  of  the  heir   in  disputing   the  will 

makes  him  a  necessary  party. 

Heir  and  If  the  heir  and  devisee,  by  reason  of  a  doubt  arising  upon  the 

devisee  claim-  ^^-jj]    ]^q^Jj  claim,  one  of  them  onlv  should  be  plaintiff  ;    for  their 
)""  adversclv.        .  .  .  "  .  . 

claims  are  inconsistent.     And  the  mere  allegation  without  proof  of 

an  agreement  between  them  to  divide  the  estate  will  not  alter  this  ; 

because    the  existence  and  legality  of  such  a  contract  cannot  be 

assumed,  and  the  parties  must  therefore  be  treated  as  if  none  such 

were  in  existence  (s).     The  misjoinder,  however,  will  not  now  defeat 

the  action. 


Trustees  of 
equity 
necessary 
]>arties  to 
redemption 
buit  by 
l)crsons  hav- 
ing a  charge 
under  the 
wilL 


How  far 
U-;.'fitec8 
whose 
legacies  are 
charged  on 
the  e<juity 


1674.  To  a  suit  to  redeem  by  persons  entitled  under  a  will  to 
a  charge  upon  the  equity  of  redemption,  the  trustees  of  the  will  are 
proper  parties  (t)  ;  because  they  may  have  a  claim  upon  the  estate. 
But  in  a  case  where  the  possessor  of  the  legal  estate,  and  all  the 
persons  beneficially  entitled,  were  before  the  court,  and  the  interest 
of  none  of  the  parties  to  the  record  required  the  presence  of  the 
heir-at-law  of  the  surviving  trustee,  he  was  held  to  be  so  far  a 
formal  party,  that,  the  objection  for  want  of  parties  not  having  been 
taken  until  the  hearing,  a  decree  was  made  in  his  absence  saving 
)iis  rights. 

1675.  And  legatees,  whose  legacies  are  charged  by  the  will  of 
the  iiifjrtgagor  upon  the  mortgaged  estate,  directly,  have  an  interest 
in  the  redemption,  and  were  therefore  necessary  parties  before  the 
Land  Transfer  Act,  1897  (u)  to  a  suit  in  which  that  right  is  brought 


(n)  Hull  V.  Ileward,  32  Ch.  D.  430.  (o)  Lewis  v.  Nangle,  2  Ves.  Sen.  430. 

ip)  See  lie  Harrouby  and  Paines'  Contract,  L1902J  W.  N.  137. 

(7)  Lewis  V.  Natu/k,  2  Ves.  Sen.  430. 

(r)  Karl  of  Mncde«ficld  v.  Fitton,  1  Vern.  168. 

(«)  Cholmondfilty  v.  Clinton,  2  Jac.  &  W.  at  p.  135 ;  but  see  15  &  16  Vict.  c.  86,  s.  49. 

(t)  F'lullcnrr  v.  Daniel,  '.i  Hare,  at  p.  213. 

(«)  Jinichdor  v.  Middleton,  (i  Hare,  75. 
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into  question.     But  where  the  mortgaged  estate  is  directed  to  be  sold   Paragraphs 

by  trustees,  and  the  2iroceeds  are  charged  with  legacies,  the  trustees  " 

and  executors  sufficiently  represent  the  legatees,  whose  joinder  is  are  necessary 

therefore  unnecessary  {x).     And  it  is  submitted  that  this  will  always 

be  the  case  now  where  the  mortgagor  died  since  1897. 

1676.  If    an  heir  or  person  claiming  an  interest  in  the  equity  Where  heir 
of  redemption  under  the  mortgagor  was  out  of  the  jurisdiction,  and  abroaTor 
could  not  be  served,  or  his  residence  or  existence  were  unknown,  the  cannot  be 
former  rule  was  that  the  cause  must  stand  over  until  the  defect 
arising  from  the  want  of  parties  could  be  remedied  (y),  unless  the 

suit  were  of  such  a  kind  that  the  plaintiff  could  in  his  absence  have 
proper  and  sufficient  relief.  But  the  point  could  scarcely  arise  with 
regard  to  freeholds  where  a  mortgagor  has  died  since  the  Land 
Transfer  Act,  1897,  although  it  might  with  regard  to  copyholds. 
But  by  R.  S.  C,  Order  XVI.  r.  326,  it  is  now  ordered  that  in  any  case 
in  which  an  heir-at-law  or  customary  heir,  or  any  next-of-kin  or 
class  shall  be  interested  in  any  proceedings,  the  court  or  judge  may, 
if  having  regard  to  the  nature  and  extent  of  the  interest  of  such 
persons  or  any  of  them  it  shall  appear  expedient  on  account  of  the 
difficulty  of  ascertaining  such  persons,  or  in  order  to  save  expense, 
appoint  one  or  more  persons  to  represent  such  heir,  next-of-kin  or 
class,  and  the  judgment  or  order  made  in  the  presence  of  the  persons 
so  appointed  shall  be  binding  on  the  persons  so  represented. 

1677.  If  where  the  joinder  of  an  heir  is  necessary,  no  heir  can  Where  heir 
be  found,  the  Attorney-General  should  it  is  said  be  made  a  party  (z).  ""  ^own. 
And  the  court  refused  under  the  old  practice  to  direct  an  inquiry  in 

a  foreclosure  suit  as  to  who  was  the  heir-at-law  (a).  But  it  is 
apprehended  that  the  Attorney-General  was  only  joined  in  such 
cases  to  represent  the  Crown's  right  to  escheat,  and  if  so  the  Lord 
of  the  Manor  would  be  the  proper  party  in  the  case  of  copyholds. 

Sub-section  (5). — The  Mortgagor's  Personal  Representatives. 

1678.  Formerly  the  personal  representative  of    the  mortgagor  Personal 
was  not  generally  a  party  to  a  suit  for  foreclosure  only,  or  for  redemp-  tive^of^"  '^' 
tion  of  a  mortgage  in  fee,  for  he  was  neither  interested  in  the  accounts  mortgagor 
not  entitled  to  redeem.     And  the  possibility  that  the  debt  may  °enerally 
have  been  paid  was  not  a  ground  for  making  him  a  party  to  a  a  necessary 
simple  foreclosure  suit.     It  was  for  the  heir  to  prove  any  payment  by  ^g^^^  ^"^'^'^ 
the  mortgagor  or  his  executor,  of  which  he  claimed  the  benefit,  and 

the  plaintiff  was  not  bound  to  meddle  with  the  personal  estate,  from 

(x)  Re  Booth  and  KcUleivell,  67  L.  T.  550. 

(y)  Fell  V.  Brow7i,  2  Bro.  C.  C.  276  ;  Anderson  v.  Slather,  2  Coll.  C.  C.  209  ; 
Farmer  v.  Curtis,  2  Sim.  466. 

(z)  Leahy  v.  Dancer,  3  Mol.  108.     See  Cathy  v.  Sampson,  10  Jur.  (n.s.)  993. 

(a)  Warner  v.  Moore,  10  L.  J.  Ch.  371.  Under  Cons.  Order  XX.,  see  Rules, 
1883,  Order  XXXIII. 
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Fanigraplt3    which  his  remedy  against  the  equity  of  redemption  was  quite  distinct. 

1678—1680  g^^j.  ^{  j^  y^-Qxe  alleged  in  a  redemption  suit  that  the  mortgagee  had 
been  in  possession  and  was  overpaid,  the  personal  representative 
of  the  mortgagor  had  to  be  joined  {h).  However,  in  the  case  of 
mortgagors  of  freeholds  dying  since  1897  the  personal  representative 
is  clearly  a  necessary  party  until  he  has  parted  with  the  equity  of 
redemption.  It  would  seem  also  that  the  same  remark  is  equally 
applicable  to  copyholds  where  the  mortgagee  has  been  admitted,  or 
the  legal  estate  is  otherwise  outstanding  in  some  person  other  than 
the  mortgagor  at  the  latter's  death  (c). 

In  a  suit  to  enforce  an  equitable  mortgage,  it  is  not  proper  to 
bring  forward  the  personal  representatives  of  a  deceased  tenant 
for  life  of  the  mortgaged  estate,  merely  because  the  defendants  may 
have  a  right  to  reimburse  themselves  out  of  his  assets,  the  amount 
of  arrears  of  interest  accrued  during  his  tenancy  {d)  (1854)  ;  the 
plaintiffs  not  being  boimd  to  meddle  with  any  adjustment  of  accounts 
between  the  persons  interested  in  the  equity  of  redemption. 


Persona  ] 
representa- 
tive of  mort- 
gagor always 
necessarj' 
where  mort- 
gage was  of 
leaseholds. 


Also  where 
tquity  uf 
redeiiiption 
convertotl  in 
equity. 


1679.  The  personal  representative  of  the  mortgagor  is,  of 
com-se,  a  proper  and  necessary  (e)  party  to  a  suit  to  foreclose  a 
mortgage  of  a  subsisting  term  or  other  chattel  interest  ( / )  ;  but 
not  to  a  suit  for  determining  the  validity  of  the  mortgage  as  between 
the  mortgagee  and  persons  claiming  under  a  voluntary  settlement 
by  the  mortgagor  {g).  It  would  seem,  however,  that  contrary  to 
the  law  before  1897  (A),  the  personal  representative  of  a  mortgagor 
who  has  died  since  1897  has  now  a  right  of  redemption  in  a  term 
created  out  of  the  inheritance,  for  the  purpose  of  making  it  a 
mortgage  security,  and  that  his  presence  is  necessary  upon  fore- 
closure of  such  a  term. 

1680.  If  the  object  be  to  obtain  a  sale  either  under  a  mortgage 
by  way  of  trust  {%)  for  sale,  or  at  the  suit  of  an  unpaid  vendor  of 
real  estate  {j)  or  otherwise,  where  the  equity  of  redemption  has 
been  so  dealt  with  by  the  mortgagor  as  to  be  converted  into 
personalty  {h)  ;  or  if  the  mortgagee  pray  for  payment  of  any 
deficiency  out  of  the  personal  estate  of  the  mortgagor  [1]  ;  or  if  the 
mortgagor  has  died  since  1897,  not  being  tenant  of  the  property 
on  the  rolls  of  the  manor,  the  personal  representatives  of  the  mort- 


(6)  Duiicomhe  v.  Hamley,  3  P.  Wmf?.  333,  n.  ;    Grace  v.  Lord  Mountmorris,  2 
Dru  Ik,  War.  432  ;   Baktr  v.  Wetton,  9  Jur.  98. 
(c)  See  Re  Somerville  and  Turner's  Contract,  [1903]  2  Ch.  583. 
id)   Wynne  v.  Styan,  2  Ph.  303.  (e)  Aylward  v.  Lewis,  [1891]  2  Ch.  81. 

(/ )   Wilton  V.  Jones,  2  Y.  &  Coll.  C.  C.  244. 
(</)  Bostock  V.  Shaw,  15  L.  J.  Ch.  231. 

(/j)  Brndshnw  v.  Outram,  13  Ves.  234  ;  Bampficld  v.  Vaughan,  Rep.  t.  Finch,  104. 
(i)  Christophers  v.  H-parke,  2  Jac.  &  W.  223. 
0')  Cave  V.  Cork,  2  Y.  &  Coll.  C.  C.  130. 
(k)  Griffith  V.  Ricketts,  7  Hare,  at  p.  305.      (I)  Daniel  v.  Skipwith,  2  Bro.  C.  C.  154. 
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gagors  are  necessary  parties,  because  they  are  interested  in  the   Paragraphs 
produce  of  the  sale,  and  in  the  taking  of  the  accounts.  1680—1684: 

1681.  So  where  the  action  is  by  the  transferee  of   a  mortgage  of  Also  where 

a  lease  for  lives,  and  seeks  a  renewal  of  the  lease,  the  fine  and  J^jj J^^'^^j^gt^ 
expenses  of  which  may  be  chargeable  on  the  estate  of  the  mortgagor  personal 
under  his  covenant,  the  personal  representative  of  the  mortgagor  ^^  "^  ^• 
was  a  proper  party  even  before  the  Land  Transfer  Act,  1897  {mj. 

1682.  Also  if    it  appear  that  the  tenant  for  life  has  been  in  Also  where 
possession  of  the  rents  and  profits,  and  has  kept  down  the  interest  ^^^^^  ^^^^j^y 
and  made  payments  on  account  of  the  principal  (n),  his  personal  has  paid  off 
representative  is  a  proper  party  to  the  suit  as  having  an  interest  in  ^rj^Jpal. 
seeing  that  the  accounts  are  properly  taken,  and  a  possible  right  to 

stand  to  some  extent  as  a  creditor. 

And  so  of  the  personal  representative  of  a  deceased  subsequent 
incumbrancer  :  ex.  gr.  an  annuitant  under  the  will  of  the  mortgagor, 
whose  annuity  was  in  arrear  (o). 

1683.  When  persons,  who  claim  charges  on  the  equity  of  redemp-  ■^^Jg^^^^^g'j.^g 

tion  under  the  will  of  the  mortgagor,  are  entitled  to  have  the  real  of  mortgagor 

estate  exonerated  out  of  the  personalty  (-»)  (1319),   they  might  may  be 

^  ^   \i  '  X       ^  -       necessary 

always  have  required  the  presence  of  the  testator  s  personal  repre-  where  parties 
sentatives.    But  in  a  case  in  which  the  mortgagor  had  been  dead  many  entitled  to 

^    °  .  equity  claim 

years  before  the  filing  of  the  bill,  and  the  mortgaged  estate  had  exoneration 
been  long  treated  as  his  only  available  property,  an  objection  on  out  of 

'^  -^  1  •  /     1  £      personal 

account  of  the  absence  of  the  personal  representatives  (taken  tor  estate. 
the  first  time  at  the  hearing)  was  not  allowed,  but  a  decree  was  made 
saving  the  rights  of  the  representative  in  his  absence. 

And  so  to  a  suit  for  sale  by  the  surviving  partner  of  a  firm,  where 
a  deceased  partner  and  another,  being  joint  owners  of  an  estate, 
had  deposited  the  title  deeds  with  the  firm  as  a  security  for  a  debt 
against  the  surviving  owner  and  the  heir  of  the  deceased  partner  {q), 
the  personal  representative  of  the  latter  was  held  to  be  a  necessary 
party  to  avoid  circuity  of  suit ;  the  personal  estate  being  then  liable 
for  the  debt  in  exoneration  of  the  descended  realty. 

1684.  In  all  cases  where  the  mortgagor's  legal  personal  repre-  ^^^g^J^jj""^. 
sentative  would  be  a  necessary  party,  and  there  is  no  such  person  presentative 
in  existence,  the  court  may  now  proceed  in  his  absence  or  may  ^^  ^^^^^'^"°®' 
appoint  some  person  to  represent  the  estate  for  all  the  purposes  of 

the  action  (r).     But  the  court  has  refused  to  make  an  order  absolute 
under  this  rule  {s). 

(m)  Gregson  v.  Hindhy,  7  Jur.  248. 

(n)  Cholmondeley  v.  Clinton,  2  Jac.  &  W.  at  p.  134  ;  Fanlhier  v.  Daniel,  3  Hare, 
at  p.  207. 

(o)  Hunt  V.  Foivnes,  9  Ves.  70. 

(p)  Faulkner  v.  Da7iiel,  3  Hare,  at  p.  213.     See  17  &  18  Vict.  c.  113. 

(q)  Scholefield  v.  Heafield,  7  Sim.  667  ;   but  see  17  &  18  Vict.  c.  113. 

(r)  R.  S.  C.,  Order  XVI.  r.  46.  For  form  of  order  see  Re  Richerson,  Scales  v. 
EeyJtoe  (No.  2),  [1893]  3  Ch.  146.  (*)  Aylward  v.  Lewis,  [1891]  2  Ch.  81. 
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Paragraphs  1685.  It  lias  been  held  that  the  personal  representative  of  a 
1685 — 1683  mortgagor,  who  has  made  an  equitable  mortgage  of  a  policy  of  life 
Wli.tlier  assurance,  might  be  dispensed  with  under  the  Chancery  Procedure 

'irel^nutU^'o     -^ct,  1852  (c.  86),  s.  44  ;   but  the  decision  has  been  questioned  by 
uf  mortgagor   the  Court  of  Appeal  (t). 

of  porsoual 
t  II  be 

(!  .        1  Section  III. 

with. 

Of  the  Persons  claiming'  Interests  in  the 
Security  and  Debt. 

Sub-section  (1). — The  Mortgagee. 

PARAGRAPH 

Mortgagee  not  generally  necessary  party  in  an  action  by  mortgagor  against 

third  parties         1686 

JN'o  suit  can  he  brought  against  mortgagee  without  an  offer  to  redeem         . .  1687 

Mortgagee  necessary  jicirty  ivhere  action  impeaches  mortgagor's  title         . .  1688 
Or  where  object  of  an  action  is  to  execute  trusts  of  a  deed  for  exonerating 

mortgaged  property  under  ivhich  deed  he  claims  a  beneficial  interest  1689 
Mortgagee  necessary  party  even  after  transfer  of  mortgage  tvhere  he  is 

alleged  to  have  been  overpaid      . .  . .  . .  . .  . .  . .  1690 

Original  mortgagee  must  be  joined  in  actions  between  mortgagor  and  sub- 
mortgagee ..  ..  ..  ..  ..  ..  ..  ..  1691 

One  of  several  mortgagees  may  sue  making  the  others  defendants  . .         . .  1692 

Puisne  mortgagees  need  not  make  prior  incumbrancers  parties      . .  . .  1693 

Exception  where  prior  mortgagee  interested  in  the  action    . .  . .  . .  1694 

Sub-section  (2). — TJie  Assignees  and  Devisees  of  the  Security  and 

Debt. 

The  owner  for  time  being  of  debt  and  security  must  he  joined  in  all  actions 

of  foreclosure  or  redemption        . .  . .  . .  . .  . .  . .  1695 

Trustees  for   mortgagee  are  necessary  parties  ..  ..  ..  ..  1696 

Purchaser  under  power  of  sale  not  a  necessary  party  to  action  for  account  1697 
But  persons  with  whom  mortgagee  has  dealt  •wrongfully  are  necessary 

parties      . .         . .         . .         . .         . .         . .         . .         . .         . .  1698 

Sub-section  (3). — The  Mortgagee's  Heir. 

Where  legal  estate  has  descended  on  7)iortgagee^s  heir  he  mtist  he  joined    . .     1699 
Aliter  where  heir  takes  no  legal  estate  . .         . .  . .  . .  ..1700 

Sub-section  (4). — The  Mortgagee's  Personal  Re2:)resentatives. 

Persotml  representatives  of  mortgagee  always  necessary  parties     . .  . .  170 1 

Even  in  suits  by  sub-mortgagee  . .  . .  . .  . .  . .  . .  1702 

Where  no  legal  personal  representative  . .  . .  . .  . .  . .  1703 

Personal  representative  of  deceased  tenant  in  common  mortgagee  must  be 

joined       ..         ..'       1704 


Sub-section  (1). — The  Mortgagee. 
Mortgagee  1686.  The  mortgagee  is  not  a  necessary  party   to    an  action 

nocc^^arT       brouglit  by  the  mortgagor  in  possession,  to  prevent  injury  to   the 
party  ill  mortgaged  estate  (w). 

(0  Crossley  v  City  of  Glasgow  Life  Assurance  Co.,   4  Cli.  D.  421  ;    Webster  v. 
Jirilish  Empire  Mutual  Life  Assurance  Co.,  15  C'h.  D.  169. 
(u)  Fairclouyh  v.  Marshall,  4  Ex.  D.  37. 
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1687.  Generally,  no  suit  can  properly  be  brought  against  the   Paragraphs 
mortgagee  in  respect  of  the  estate,  unless  there  be  an  offer  to  redeem  •^"°'     ^^^^ 
him,  made  by  a  person  entitled  to  do  so.     And  before  the  Rules  actions  by 

of  1883  the  omission  of  the  offer  was  a  ground  for  demurrer  (x)  ™°'i5Jt^t°I'ird 
(1378).     Therefore  one  who  has  agreed  to  purchase  an  equity  of  parties, 
redemption,  having  no  right  to  redeem  until  the  completion  of  the  No  suit  can 
purchase  (for  he  who  claims  a  right  to  redeem  must  first   have  '^'^  'wrought 
acquired  the  mortgagor's  title  to  a  reconveyance  (y) ),  or  havmg  mortgagee 
agreed  to  purchase  an  interest  in  a  property  which  is  afterwards  ^^j^|.^^^"^  ^" 
mortgaged  (2),  cannot  make  the  mortgagee,  either  of  a  legal  {a)  redeem. 
or  equitable  (6)  interest,  a  party  to  a  suit  to  compel  specific  per- 
formance of  a  contract  in  which  he  has  no  concern,  or  the  perform- 
ance of  which  will  not  affect  his  security  or  interfere  with  his  remedies. 
And  on  a  bill  (c)  by  an  alleged  lessee  against  the  lessor  for  discovery 
of  the  lease  (which  the  defendant  pleaded  was  invalid),  and  con- 
taining a  prayer,  that  the  lessor  might  redeem  a  mortgage  made  by 
him,  the  mortgagee  of  this  mortgage  was  held,  on  demurrer,  not  to 
be  a  necessary  party  ;    probably,  because  the  plaintiff's  right  to 
meddle  with  him  depended  upon  the  very  question  at  issue  in  the 
suit,  viz.  the  validity  of  the  lease.     The  mortgagor  may,  however, 
issue  a  summons  for  the  construction  of  the  mortgage  deed  without 
offering  to  redeem  (d)  (1378). 

1688.  But  if    the  mortgagor's  title  be  impeached  by  the  suit,  Mortgagee 
the  mortgagee,  having  a  great  interest  in  supporting  it,  and  being  party^tvhcre 
often  in  possession  of  the  deeds,  ought  to  be  joined  (e).  action 

.  impeaches 

1689.  If    the  mortgagee  admit  that  he  is  interested  as  cestui  mortgagor's 
que  trust  he  may  be  joined,  without  any  offer  to  redeem,  in  a  suit  *>*^^- 

to  carry  out  the  trusts  of  a  deed  to  which  he  was  not  a  party,  and  object^of 
by  means  of  which  it  is  intended  to  exonerate  the  mortgaged  estate  action  is  to 
from  the  debt,  by  payment  thereof  out  of  other  estates  (/).     If>  of  a^de^Hor^ 
however,  he  claims  no  interest  under  such  deed,  he  must  disclaim,  exonerating 

mortgaged 

1690.  \^Tiere  the  mortgagee  has   assigned  the  whole  benefit  of  property 
his  security,  having  previously  been  in  possession,  and  the  mort-  deecrhe  ""^ 
gagor  seeks  an  account  of  an  overplus  alleged  to  have  been  received,  claims  a 
the  mortgagee,  notwithstanding  his  assignment,  must  be  joined  ij^^rpgl^ 
with  the  assignee,  that  he  may  account  for  what  he  received  in  his  Mortgagee 

{x)  Tasker  v.  Small,  3  Myl.  &  Cr.  63  ;  Dalton  v.  Hayter,  7  Ceav.  313  ;  In7nu7i  v. 
Wearing,  3  De  G.  &  Sm.  729. 

(y)  Francklyn  v.  Fern,  Barn.  Ch.  30 — 32  ;  Bickley  v.  Dorringion,  and  3Ionk  v. 
Pomjret,  cited  there. 

(2)  Long  V.  Bowring,  33  Beav.  585. 

(a)  Tasker  v.  Small,  supra. 

(b)  Hall  V.  Laver,  3  Y.  &  0.  191. 

(c)  Hitchins  v.  Lander,  Coop.  Rep.  34. 

{d)  Re  Nobhs,  Nobbs  v.  Laiv  Reversionary  Interest  Society,  [1896j  2  Ch.  830. 
(e)  Copis  V.  Middleton,  2  Mad.  410. 
( /  )  Dalton  V.  Hayter,  7  Beav.  313. 
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Paragraphs    time  {g).    But  if  the  mortgagor  seeks  only  an  account  of  what  is 

1690—1693  jjug  ^Q  the  assignee,  for  the  purpose  of  redemption,  then,  (and  it 

necessary        seems  whether  the  mortgagor  have  or  have  not  been  a  party  to  or 

party  even      j^,^^  notice  of   the  assiemment),  the  mortgagee  who  has  assigned 

after  transfer  t  t-i        •       i      i  /  •\    ±^^ 

of  mortgage     need  not  be  a  party  {h).      l^or,  m  the  latter  case  {i),  the  assignee, 

where  h-  U      ijo^^nf,  a<^reed  to  stand  in  the  place  of  the  oridnal  mortgagee, 

alk-i:ou  to  -      "  .  .  ,    .     .        ,  ,  .'  ,     , 

have  been        js  bound  bv  all  the  eqmties  subsistmg  between  him  and  the  mort- 

overpaid.         aairor.  and  cannot  afterwards  object  to  accounts  which  he  has 

already  taken  on  the  credit  of  the  assignor  ;    and,  in  the  former, 

upon  principle,  because  the  assignor's  accounts  have  been  admitted 

by  both  parties  {k). 

Original  1891.  If    only  part  of  the  security  have  been  assigned  to  a 

mortgagee       derivative  mortgagee,  for  a  less  sum  than  the  original  debt,  then 

joined  in         upon  a  suit  for  redemption  or  foreclosure,  the  original  mortgagee 

actions  must  be  a  partv  ;  for  he  claims  an  interest,  viz.,  a  right  to  redeem 

in(.rt_M:;or       the  assignee  and  prevent  another  account  {I).      Yet  if,  in  such  a 

and  sub-  C2^^Q,  the  obiection  of  the  absence  of  the  orieinal  mortgacee  be  not 

taken  until  the  hearing,  the  cause  will  be  suffered  to  proceed  without 

him,  if,  being  a  witness,  he  have  sworn  that  he  is  fully  satisfied  and 

retains  no  interest  (m). 

One  of  several      1692.  If   the  mortgage  be  made  to  several  persons,  one  or  more 

mortgagees      ^f  them  may  sue  in  respect  of  it,  making  the  others  defendants  (w). 
maj-  sue,  j  l  o 

making  the         1693.  The  second  or  other  puisne  incumbrancers  may  foreclose 

defendants,      those  subsequent,  without  joining  those  prior  to  themselves  (o)  ;  for 

Puisne  the  latter  can  sufier  no  damage.     The  subsequent  mortgagees  it  is 

n  "ed^not^^      true,  are  left  without  the  opportunity  of  redeeming  all  who  are  prior 

make  prior  in-  to  themselves  in  the  same  suit ;  which,  however  inconvenient,  is  not 

parties.  thought  to  be  unjust  towards  those  who,  lending  money  upon 

incumbered  estates,  have  a  full  knowledge  of  the  estate  of  the 

security. 
Nor  are  the  owners  of  prior  incumbrances  necessary  parties  to 

suits  for  sale  [f]  of  the  estate  by  subsequent  creditors,  the  sale 

{g)  Anon.,  2  Eq.  Ca.  Abr.  594,  Duchy  ;  Freem.  Ch.  Rep.  C.  66  ;  said  in  Powell, 
053,  note  (m),  to  be  overruled  by  Chambers  v.  Goldwin,  9  Ves.  at  p.  269.  But  Lord 
Eldon's  observations  did  not  extend  to  the  case  put  here,  of  a  mortgagee  in 
possession,  and  an  account  sought  of  the  overplus  received.  Upon  the  principle 
of  the  case  cited,  was  decided  Loicther  v.  Carlton,  as  appears  by  the  report  in 
I3am.  Ch.  3')S ;   also  reported,  2  Atk.  139. 

{h)  Freem.  Ch.  Rep.  59. 

(i)  Hill  V.  Adams,  2  Atk.  39  ;  Norrish  v.  Marshall,  5  Mad.  475  ;  Chambers  v. 
Coldwin,  9  Ves.  at  p.  269. 

(k)  Freem.  Ch.  Rep.  59  ;    Car  v.  Boulter,  Freem.  Ch.  Rep.  217. 

(/)  Norrish  v.  Marshall,  5  Mad.  475  ;   Hobart  v.  Abbot,  2  P.  Wms.  643. 

(m)  Norrish  v.  Marshall,  supra. 

(n)  Luke  V.  SoiUh  Kensington  Hotel  Co.,  11  Ch.  D.  121. 

(o)  Rose  V.  I'age,  2  Sim.  471  ;  Briscoe  v.  Kenrick,  1  L.  J.  (n.s.)  Ch.  116  ;  Richards 
V.  Cooper,  5  Jieav.  3U4  ;   and  see  Slade  v.  Rigg,  3  Hare,  35. 

ip)  Delahere  v.  Norwood,  3  Swans.  144,  n.  ;  Parker  v.  Fuller,  1  Russ.  &  Myl.  656. 
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being   made   subject   to   those   incumbrances.     And   a   judgment   Paragraphs 
creditor  may  proceed  against  a  receiver  and  owner  of  estates  {q),  ^^^^     ^Qvb 
for  satisfaction  out  of  surplus  rents  by  a  former  decree  directed 
to  be  paid  to  tlie  owner,  without  making  prior  incumbrancers  parties. 

1694.  And  an  exception  (the  consequence  of  the  nature  of  the  Exception 
rehef)    may   arise  where  a  mortgagee  can  be  redeemed  as  to  part  ^ortea^ee^ 
only  of  his  security,  which,  it  has  been  held,  may  be  done  by  a  interested  in 
remainderman,  as  against  the  second  mortgagee  of  a  charge  on  the  ^  ^  action, 
estate,  made  by  a  former  tenant  for  life  under  a  power,  and  by  him 
mortgaged  with  other  property,  on  payment  of  so  much  only  of 

the  amount  of  the  charge  as,  the  amomit  of  the  principal  of  the 
first  mortgage  being  deducted,  was  comprised  in  the  second  mort- 
gagee's security.  In  such  a  case  it  was  held  (r),  that  the  prior 
mortgagee  of  the  charge,  as  well  as  the  personal  representatives  of 
the  mortgagor,  must  be  parties  ;  the  former  as  being  interested  in 
the  amount  comprised  in  the  second  mortgagee's  security,  and  the 
latter  m  ascertaining  whether  the  mortgagor  has  paid  off  any  and 
what  part  of  the  charge  in  his  lifetime. 

So  if  a  receiver  be  prayed  of  the  general  proceeds  of  the  estate, 
this  being  an  interference  with  the  interests  of  prior  incumbrancers, 
will  make  their  presence  necessary  (s).  And  if  the  prior  incum- 
brancers have  joined  with  the  mortgagor  in  appointing  a  receiver, 
who  covenants  to  keep  down  the  incumbrances,  and  to  pay  the  sur- 
plus to  the  mortgagor,  they  must  be  parties  to  a  suit  against  the 
receiver  by  subsequent  incumbrancers,  for  an  account  and  injunction 
against  payment  of  the  surplus  to  the  mortgagor ;  because  the 
receiver  is  agent  for,  and  stands  in  a  fiduciary  relation  to,  all  the 
incumbrancers  {t). 

Sub-section  (2). — The  Assignees  and  Devisees  of  the  Security  and 

Debt. 

1695.  The  person  in  whom  the  legal    interest  in  the  security  The  owner 
Taecomes  vested,  whether   it  be   by  the  original  mortgage  {u)   by  for  time  being 
assignment  {x),  or  formerly  by  devise  (y),  and  though  he  be   only  security  must 
a  trustee  for  the  persons  entitled  to  the  mortgage  money,  is  a  ^,^  joined  m 

fill  tio1"ions  of 

necessary  party  to  a  suit  for  redemption  (z),   or  foreclosure  (a),  foreclosure  or 

redemption. 

{q)  Lewis  v.  Lord  Zouche,  2  Sim.  388. 
(r)  Lord  Kensington  v.  Bouverie,  16  Beav.  194. 
(s)  Gibbon  v.  Strathmore,  V.-C,  cited  Calvert,  16. 

(<)  Ford  V.  Rackham,  17  Beav.  485  ;    and  see  and  consider  Be  Lord  Annaley, 
Crawford  v.  Annaley,  27  L.  R.  Ir.  523. 
(«)   Wood  V.  Williams,  4  Mad.  186. 
(a;)  Wetherell  v.  Collins,  3  Mad.  255. 

(y)  Wood  V.  Williams,  supra ;  Wetherell  v.  Collins,  supra ;  Hichens  v.  Kelly,  2 
Sm.  &  G.  264. 

{z)  Wetherell  v.  Collins,  supra. 

(a)  Bartle  v.  Wilkin,  8  Sim.  238  ;   Smith  v.  Chichester,  2  Dru.  &  War.  at  p.  404. 
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Paragraphs    To  the  One  that  a  reconveyance  may  be  obtained,  to  the  other  for 
1695 — 1700  ^YiQ  same  reason  if  the  defendant  should  redeem ;   and  in  case  of  a 

judirment  for  foreclosure,  because  the  legal  interest  is  to  be  protected 

by  the  judgment  (1983). 
And  if  the  mortgagee  have  made  an  absolute  conveyance  with 

several  limitations  and  remainders  over,  the  first  tenants  in  tail  at 

least  must  be  brought  before  the  court  (6). 

1696.  The  rule  also  applies  to  trustees  for  the  mortgagee,  iu 
respect  of  their  power  to  give  discharges  for  the  mortgage  debt ; 
and  it  renders  necessary  the  presence  of  a  trustee,  who,  having 
signified  his  resignation  only  by  a  memorandum  endorsed  on  the 
trust  deed,  has  not  been  fully  discharged  from  the  trust  by  the 
appointment  of  a  successor  (c). 

The  trustee  of  the  legal  interest  in  the  security  having  no  adverse 
rishts  may  properly  be,  and  to  save  expense  to  the  mortgagor 
ought  {d)  to  be,  a  co-plaintifi  ;  though  it  has  been  thought  a  suffi- 
cient reason  (e)  for  making  him  a  defendant,  that  he  might  have 
refused  to  be  a  plaintiff. 

1697.  The  purchaser  under  a  power  of  sale  in  a  mortgage  is 
not  a  necessary  party  to  an  action  by  the  mortgagor  against  the 
mortgagee  to  recover  the  surplus  purchase-money,  and  ofiering  to 
confirm  the  sale  (/  ). 

1698.  Persons  with  whom  the  mortgagee  has  dealt  wrongfully 
for  the  produce  of  the  mortgaged  estate,  are  proper  parties  to  a 
redemption  suit,  as  being  in  possession  of  the  value  of  the  converted 
part  of  the  estate,  though  they  no  longer  hold  the  property  in 
specie  (g). 

Sub-section  (3). — The  Heir  of  the  Mortgagee. 

1699.  If  the  legal  interest  should  descend  (as  prior  to  1882  it 
might  have  done)  to  the  mortgagee's  heir,  the  latter  must  be  a 
party  ;  and  if  the  suit  be  for  foreclosure,  the  mortgagee's  executor, 
upon  reviving,  must  join  the  heir.  And  this  is  by  the  same  reason 
which  makes  a  tinistee  of  the  legal  interest  a  necessary  party  ;  for 
the  heir  was  a  trustee  for  the  executor  (A). 

1700.  The  rule,  however,  of  course  does  not  extend,  as  the 
reason  does  not  apply,  to  an  heir  who  has  not  the  legal  interest :  so 

(6)   Yaita  v.  Uamlhj,  2  Atk.  237. 

(c)  Adams  v.  Paynier,  1  Coll.  C.  C.  530. 

(d)  Smith  V.  Chichester,  2  Dru.  &  War.  at  p.  404. 
(c)  Browne  v.  Lockhart,  10  Sim.  420. 
(J)  Minn  v.  Stant,  15  Beav.  40. 

(?)  Hood  V.  Eaaton,  2  Jur.  (n.s.)  729.     See  2  Giff.  692  ;  2  Jur.  (n.s.)  917. 
(h)  Scott  V.  Nicoll,  3  Russ.  476. 
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that  the  heir  of  a  subsequent  mortgagee  need  not  be  joined  in  a   Parar/mphs 
foreclosure   suit  by  the  prior  mortgagee  (i).     But  to  a  suit  by  the  1700—1702 
transferee  of  a  mortgagee  of  leaseholds  for  lives  to  compel  a  renewal, 
the  heir  of  the  original  mortgagee  was  held   to  be  a  necessary 
party,  because  the  new  lease  would  not  be  granted  without  his 
consent  {k). 

If  the  legal  interest  have  been  devised  by  the  mortgagee,  the 
heir  is  not  a  necessary  party  (l). 

Where  the  heir-at-law  could  not  be  found  the  suit  stood  over(m), 
that  the  Attorney- General  might  be  made  a  party  to  represent  the 
legal  interest  (1677). 

Since  the  Conveyancing  and  Law  of  Property  Act,  1881,  s.  30, 
the  legal  estate  in  freeJiolds  can  no  longer  devolve  on  the  mortgagee's 
heir,  but  vests  virtute  officii  in  his  personal  representative. 

Sub-section  (4). — The  Personal  Representative  of  the  Mortgagee. 

1701.  The  mortgage  debt  being  part  of  the  mortgagee's  personal  Personal  re- 
estate,  the  security  belongs,  in  equity,  to  his  personal  representa-  ormortgagS 
tives  ;  for  whom,  upon  the  death  of  the  mortgagee  after  forfeiture,  always 

the  heir,  though  (prior  to  1882  he  might  have  been  in  by  descent,  partLT^ 
and  may  still  be  so  in  respect  to  copyholds)  is  only  a  trustee  (n). 
Having,  therefore,  a  right  to  receive  the  money  upon  redemption 
and  to  hold  the  estate  upon  foreclosure  (o),  their  presence  becomes 
necessary  in  suits  of  both  kinds.  But  with  this  exception,  that  in 
a  suit  to  redeem  a  Welsh  mortgage  of  long  standing,  the  court 
excuses  their  absence,  leaving  the  parties  to  controvert  the  matter 
between  themselves.  And  this  practice  is  evidently  not  from  any 
want  of  interest  in  the  personal  representatives,  but  out  of  indul- 
gence to  the  plaintiff,  who  might  otherwise,  after  many  years,  find 
redemption  impossible  (10,  1405). 

1702.  In  a  suit  by  a  sub-mortgagee   to  foreclose  the   original  Even  in 
mortgagor,  the  personal  representatives  of  the  original  mortgagee  J^ortg4ee.^" 
must  be  joined  in  respect  of  their  right  to  redeem  the  sub-mort- 
gagee (p). 

(i)  Whitla  V.  HalUday,  4  Dru.  &  War.  267. 

(k)  Gregson  v.  Bindley,  7  Jur.  248. 

(I)  How  V.  Vigures,  1  Rep.  in  Ch.  33  (Ed.  3).  In  Skipp  v.  Wyatt,  1  Cox.  353, 
the  heir  was  made  a  party  by  the  devisee  to  establish  the  will  against  him,  and  the 
plaintiff  was  ordered  to  pay  the  heir's  costs,  which  it  was  said  should  not  be 
thrown  on  the  estate,  because  they  arose  from  the  mortgagee's  act  in  disposing 
of  the  property.  As  a  general  rule,  however,  it  is  clear  that  the  estate  is  liable  to 
costs  arising  out  of  the  lawful  and  reasonable  dispositions  of  the  mortgagee  (1902). 

(m)  Smith  v.  Bicknell,  3  Ves.  &  B.  53,  n.  ;  and  see  Casberd  v.  Att.-Gen.,  6  Price, 
411. 
(;t)  Ellis  V.  Guavas,  2  Ch.  Ca.  50  ;    Winne  v.  Littleton,  2  Ch.  Ca.  51. 
(o)  Freak  v.  Hearsey,  1  Ch.  Ca.  51. 
(p)  Hobart  v.  Abbot,  2  P.  Wms.  643. 

F.  3  k 
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1703.  Where  a  mortgagee  has  no  legal  personal  representative 
who  (if  existing),  would  be  a  necessary  defendant,  the  court  may 
now  proceed  in  his  absence,  or,  after  giving  proper  notices,  appoint 
some  one  to  represent  the  estate  {q). 

1704.  If  tenants  in  common  be  entitled  to  the  mortgage  money 
the  iK?rsonal  representatives  of  those  who  die  must  be  joined.  It 
was  formerly  the  same,  though  the  persons  entitled  were  in  fact 
jointly  interested,  if  there  was  nothing  in  the  deed  to  show  that  the 
money  was  held  on  a  joint  account,  or  that  the  security  was  vested 
in  them  jointly  (r).  But  this  was  altered  by  the  61st  section  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  by  which  it  was 
enacted  that  where  the  money  is  expressed  to  be  advanced  on  a 
joint  account  or  the  mortgage  is  made  to  more  persons  than  one 
jointlv  and  not  in  shares,  the  money  shall  be  deemed  to  belong  to 
such  persons  on  a  joint  account  as  between  them  and  the  mortgagor. 

(q)  R.  S.  C,  Order  XVI.  r.  46. 

(r)  Vickers  v.  Cowell,  1  Beav.  529  ;  as  to  payment  to  one  only  of  several  joint 
mortgagees,  see  Powell  v.  Brodhurst,  [1901]  2  Ch.  160. 
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,.  (3). computing  SUBSEQUENT  INTEREST  ..       1831 — 1835 
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interest     . .  . .  . .  . .  .  •     1836 — 1838 

„        (5). — The  right  to  arrears   of  interest 
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Section  I. 

Accounts  g-enerally  between  Moptgag-or  and 

Mortgagee. 

Sub-section  (1). — Who  is  bound  hij  Accounts. 

paragraph 

Account  bona  fide  accepted  by  mortgagor  binds  subsequent  incumbrancers  1705 
Account  bona  fide  taken  between  mortgagee  and  tenant  for  life  of  equity  of 

redemption  binds  rein/iinderman  . .  . .  . .  •  •  •  ■  1706 

Mortgagor  not  bound  by  account  furnished  by  mortgagee  to  an  assignee  of 

the  debt 1707 

Insolvents,  infant  heirs,  and  married  women  . .         . .  . .  .  •  1708 
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3  K  2 


868  ACTIONS    CONCERNING    MORTGAGES.       [PART  VIII. 

Sub-section  (1). — Who  is  bound  by  Accounts  {continued) — 

PARAGRAPH 
Accounts  in  auil  by  puisne  incumbrancer  bind  mortgagor  in  famur  of  first 

incumbrancer  •■  ■■  ..1710 

Aliter  ttJiere  relief  sought  does  not  necessitate  accounts  between  co-defendants     1711 
Accounts  otherwise  binding  liable  to  be  re-opened  for  fraud  or  surcharged 

and  falsified  for  error       ..  ..  ..  ..  -.  ..1712 

in  re-opening  settled  accountsthe  court  acts  on  principle  involved  irrespec- 
tive of  amount      . .  . .  •  •  •  •  .  ■  •  ■  •  •  .  •     1713 

General  principles  as  to  surcharging  and  falsifying  1714 

Any  special  circumstances  affecting  account  in  foreclosure  action  should  be 

pleaded  aTid  mentioned  in  action  ..  ..  ..  ..  ..1715 

SuB-SECTiox  (2). — Accounts  against  the  Mortgagor. 

Mortgagee  entitled  to  immediate  account  of  principal,  interest,  and  costs  . .  1716 

yo  foreclosure  judg7nent  without  such  account  except  by  conse7it  ..  ..  1717 

Evidence  of  existence  of  the  debt         ..  ..  ..  ..  ..  ..1718 

Evidence  of  books  of  mortgagor's  deceased  solicitor  . .  ..  ..  ..  1719 

Evidence  of  debt  where  mortgage  given  to  solicitor  to  secure  bill  of  costs  . .  1720 

Mortgagor  in  possession  not  bound  to  account  for  rents       .  .  . .  .  .  1721 

AMiev  after  appointment  of  receiver  . .  ..  ..  ■■  ■■  ■■  1722 

Mortgagee  out  of  possession  not  entitled  to  growing  crops   ..  ..  ..  1723 

Whether  receiver  charged  an  occupation  rent  . .  .  .  .  •  .  .  1724 

Mortgagornot  entitled  to  allowance  for  improvements  ..  ..  1725 

Right  of  legal  mortgagee  to  call  on  tenants  to  pay  rents  to  him       . .  . .  1726 

Right  of  equitable  mortgagee  to  call  for  payment  of  rents  restricted  . .  1727 

Mortgagee  entitled  to  rents  where  adverse  receiver  discharged  . .  . .  1728 

WJiere  mortgagee  dispossessed  by  mortgagor's  collusion  with  tenants  the 

mortgagor  must  account  for  re7its  ..  ..  ..  ..  ..  1729 

Receiver  entitled  to  collect  rent  in  arrear  at  date  of  his  appointment  .  .  1730 

Transferee  of  mortgage  cannot  charge  mortgagor  who  has  no  notice  of 

transfer  mth  payments  made  to  mortgagor        ..  ..  ..  ..  1731 

Money  paid  by  mortgagor  to  mortgagee's  solicitor    . .  . .  . .  . .     1732 

Payments  made  by  receiver  in  excess  of  interest       . .  . .  . .  . .     1733 

SuB-SECTiox  (3). — Accounts  against  the  Mortgagee  and  his  Assigns. 

Bona  fide  purchaser  of  mortgage  debt  is  entitled  to  entire  debt  and  not 

merely  what  he  gave  for  it  . .  . .  . .  . .  . .  . .     1734 

Exceptions  where  the  parly  purchasing  the  incumbrance  is  in  a  fiduciary 

position     . .         . .  . .  . .  . .  . .  . .  . .  . .     1735 

Quaere  whether  a  satisfied  mortgagee  is  in  a  fiduciary  position  for  this 

purpose     . .  .         .  .  . .  . .  . .  . .  . .  .  .     1736 

On  sale  of  part  of   mortgaged  estate,  purchase-7noney  paid  to  mortgagee 

goes  in  reduction  of  debt  and  not  on  general  account   . .  . .  . .     1737 

Where  mortgagee  joins  in  selling  he  may  have  to  bear  losses  caused  by 

agent's  misappropriation  . .  . .  . .  . .  . .  . .     1738 

Mortgagees  of  stocks  who  sell  to  themselves  must  pay  the  market  price  of 

the  day 1739 

How  far  evidence  as  to  state  of  accounts  is  admissible  at  the  hearimj  .  .  1740 
IJoiu  far  creditor's  books  are  evidence  ..  ..  ..  ..  ..     1741 

Sub-section  (4). — Accounts  against  the  Mortgagee  in  Possession. 

Mortgagee  in  possession  bound  to  be  diligent            . .          . .          . .          . .  1742 

StfUute  of  Limitations  no  bar  in  general       . .          .  .          . .  1743 

P'tu-nee  of  chattels  bound  to  account  for  their  ust     ..          ..          ..          ..  1744 

Mortgagee  in  possession  accounts  as  such  although  his  deed  is  in  form  a 

trust           1745 
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Sub-section  (4). — Accounts  against  the  Mortgagee  in  Possession 

{continued) 

PARACRAl'lI 

What  acts  render  a  mortgagee  liable  to  account  as  mortgagee  in  possession  1746 

In  doubtful  cases  the  court  mxiy  direct  an  inquiry    , .          . .          . .          . .  1747 

3Iortgagee  who  calls  upon  tenants  to  pay  rents  to  him  and  yet  neglects  to 

take  possession  is  liable  for  losses          ..          ..          ..          ..          ..  1748 

Mortgagee  is  liable  to  account  to  all  persons  interested  in  equity  of  redemp- 
tion             1749 

Suit  by  puisne  incumbrancer  renders  prior  incumbrancer  in  possession 

liable  to  pay  surplus  rents  to  him           . .          . .          . .          . .          . .  1750 

Mitev  as  to  surplus  rents  before  suit  ..         ..  ..  ..  ..1751 

Quaere  as  to  surplus  rents  paid  to  married  looman  owner  of  estate  roithout 

husband's  concurrence     . .         . .          . .          . .          . .          . .          . .  1752 

Mistaken  lease  by  first  ynortgagee  of  lands  not  included  in  his  security     . .  1753 
Account  by  execution  creditor  at  suit  of  subsequent  execution  creditor  where 

there  are  incumbrancers  prior  to  both     . .          . .          .  .          . .          . .  1754 

Guardian  taki-ng  transfer  of  mortgage  on  infant's  estate  accounts  as  mort- 
gagee in  possession          . .          . .          . .          . .          . .         . .         . .  1755 

Alitor  where  solicitor  pays  off  mortgage  debt  of  client          . .          . .          . .  1756 

Transferee  of  mortgage  bound  by  state  of  accounts  beiween  his  assignee  and 

the  mortgagor        . .          . .          . .          . .          . .          . .          . .          .  .  1757 

Mortgagee  who  transfers  remains  liable  even  for  future  accounts    ..          ..  1758 

Receiver  becoming  mortgagee  accounts  as  receiver    . .          . .          . .          . .  1759 

Tenant  for  life  ofeqjiity  of  redemption  must  keep  down  interest  on  mortgages  1760 

Accounts  by  judgment  creditors  in  possession  of  lands        ..          ..          ..  1761 

Equitable  mortgagee  entitled  to   account  against  crown  for  rents,   etc., 

secured  under  an  extent  . .          . .          . .          . .          . .          . .          . .  1762 

After  redemption  mortgagor  can  only  rectify  mistakes  by  means  of  a  suit 

for  that  express  purpose  . .          . .          . .          . .          . .          .  .          . .  1763 

Sub-section  (5). — The  manner  of  charging  the  Mortgagee  in 

Possession  and  of  Allowances  in  his  favour. 

Usual  form  of  account            ..          ..          ..          ..          ..          ..          ..  1764 

Account  where  mortgagee  has  sold  the  property        . .          . .          . .          . .  1765 

Account  directed  on  footing  of  wilful  default  without  special  case  . .          . .  1766 

The  mere  existence  of  an  attornment  clause  in  mortgage  does  not  make 

mortgagee  liable  as  mortgagee  in  possession      . .          . .          . .          . .  1767 

Fruits  of  mortgagee's  distress  are  applicable  to  principal  as  well  as  interest  1768 

Wilful  default  must  be  gross  . .          . .          . .          . .          . .          . .          . .  1769 

Rate  of  rent  for  which  mortgagee  accountable           . .          . .          . .          . .  1770 

Mortgagee  in  possession  responsible  for  defaults  of  his  rent  collector         . .  1771 

Mortgagee  in  actual  occupation          . .          . .         . .          . .          . .          . .  1772 

Where  occupation  rent  is  claimed  against  mortgagee  it  oiLght  to  be  expressly 

pleaded      . .         . .          . .          . .          . .          . .          . .          . .          .  .  1773 

Hon:  brewers  who  are  mortgagees  in  possession  of  a  tied-house,  account    . .  1774 

What  expenditure  by  mortgagee  in  possession  loill  he  allowed  him             .  .  1775 

Insurance  premiums   . .          .  .          . .          . .          . .          . .          . .          .  _  1776 

Joint  insurance  by  mortgagor  and  mortgagee            . .          . .          . .          .  .  1777 

Mortgagee  entitled  to  be  indemnified  against  expenses  of  protecting  the 

j)roperty -177g 

Mortgagee  in  possession  must  act  as  a  2>rovident  owner      . .          . .          . .  1779 

How  far  mortgagee  in  possession  may  work  mines  ..         . .          . .          . .  1780 

Rebuilding  and  repairs  by  mortgagee  in  possession             ..          ..          ..  1781 

Mortgagee  who  claims  to  he  allowed  expenditure  for  lasting  improvements 

must  plead  and  prove  such  expenditure             ..          ..          ..          ..  1782 

Improvements  must  be  reasonable      . .          . .          . .          .  .          .  .          . .  1783 

Improvements  made  by  mortgagee  who  is  also  tenant  for  life  of  equity  of 

redemption            . .          .  .          . .          .  .          .  .          .                    '  1784 
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Sub-section  {b).—The  manner  of  charging  the  Mortgagee  in 
Possession  a7id  of  Allowances  in  his  favour  (continued) — 

PAEAGEAPH 

Expenses  of  sales         J[^85 

Payments  to  outgouig  tenants  for  crops,  etc.  ..  1/»D 

Mortgagees  of  flats  (where  service  and  hoard  supplied  to  tenants)  entitled  to 

'outgoings  incurred  in  carrying  on  flats  as  going  concerns       ..  ..  1787 

Commission  of  rent  collector ••  1788 

Xo  aUoicances  to  mortgagee  for  personal  trouble  or  loss  of  time      ..  .  .  1789 

Xo  commission  allowed  to  mortgagee  ivho  personally  condwts  sale  .  .  1790 

Aliter  as  to  mortgagees  of  West  India  estates  1791 

Mortgagee  in  possession  may  generally  charge  the  salary  of  an  agent        . .  1792 

Sub-section  (6). — Taking  Accounts  with  Rests. 

Usual  mode  of  aj^propriating  receipts  by  mortgagee  in  possession  is  flrst 

to  interest,  then  to  costs,  and  finally  to  principal 
Sometimes  where  principal  reduced,  the  account  is  continued  on  footing  of 

reduced  debt 
Circumstances  under  which  an  account  with  rests  will  be  directed  . . 
Generally  if  mortgagee  not  liable  to  rests  when  he  takes  possession  he  will 

not  become  so  subsequently 
Doctrine  of  "  rests  "  applies  to  mortgagee  in  occupation     . . 
An  incumbrancer  who  successfully  sets  up  an  adverse  title  will  be  liable 

to  rests 
Account  with  rest  can  only  be  taken  if  expressly  directed    .  . 
Bests  not  directed  unless  a  case  be  raised  by  the  pleadings 
Pest  not  directed  in  an  abandoned  redemption  suit 
Proper  construction  of  orders  for  accounts  ivith  rests 


1793 

1794 
1795 

1796 
1797 

1798 
1799 
1800 
1801 
1802 


Sub-section  (7). — Carrying  on  the  Accounts  after  Certificate. 

After  the  account  is  certified  the  mortgagee  should  abstain  from  receiving 
money  in  the  nature  of  income,  otherwise  a  nev^  account  and  postpone- 
ment of  foreclosure  must  be  directed      . .  . .  - .  . .  ■  •      1803 

Practice  doubtful  where  receipts  are  at  frequent  and  irregular  periods       . .     1804 


Sub-section  (1). — Who  is  hound  by  Accounts. 

1705.  An  account,  whether  taken  in  or  out  of  court,  between 
the  mortgagee  and  the  mortgagor,  or  persons  standing  in  his  place, 
binds  subsequent  incumbrancers,  though  they  were  not  privy  to 
the  taking  of  it,  unless  there  be  fraud  or  collusion  ;  and  particular 
errors  must  be  shown  ;  for  to  a  merely  general  charge  that  the 
account  was  taken  by  fraud  and  collusion,  a  simple  denial  will  be 
sufficient  (a). 

1706.  And  an  account  taken  into  court  between  the  mortgagee 
and  the  tenant  for  life  of  the  estate,  will  bind  the  person  entitled  to 
the  vested  remainder,  though  he  w^ere  no  party  to  the  suit ;  as  well 
as  a  contingent  remainderman,  though  not  m  esse  when  the  accounts 
were   taken  (6).     The   remainderman   being   bound,   will   only   be 

(a)  Sherman  v.  Coz,  3  Rep.  in  Ch.  85  ;  Necdhr  v.  Deehle,  I  Ch.  Ca.  299  ;  Knight  v. 
Bftrnpfifld,  1  Vem.  179  ;  Wrixon  v.  Vize,  2  Dru.  &  War.  192,  (affirmed  3  Dru.  & 
War.  104);  notwithstanding  Dick  v.  Butler,  1  Mol.  42  ;  Williams  v.  Day,  2  Ch. 
Ca.  32. 

{h)  Allen  V.  Papworlh,  1  Ves.  Sen.  163;  Belt's  Sup.  91.  See  Wrixon  v.  Vize, 
supra. 
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allowed  to  surcharge  and  falsify  (c).     But  accounts  taken  in  the   Parmiraphs 
absence  of  the  tenant  for  life,  and  every  other  person  interested  ^'^^^     1710 
in  their  correctness,  will  not  bind  the  remainderman  {d).  equity  of 

redemption 

1707.  Upon  the  same  principle,  the  mortgagor,  or    a    person  binds  remain 
claiming  under  him,  is  not  bound  by  accounts  taken  in  his  absence   '^'^'^^°- 
between  the  mortgagee  and  an  assignee  of  the  mortgage  debt  and  ^^^  bound  by 
security  ;  and  whatever  the  latter  may  have  paid,  he  can  claim  under  account 

his  assignment  no  more  than  is  really  due  as  between  the  mortgagor  mortgagee  \o 

and  the  mortgagee,  and  is  subject  to  have  the  accounts  taken  from  an  assignee 

beginning  to  end,  though  he  had  no  notice  by  indorsements  on  the 

deeds,  or  otherwise,  that  part  of  the  debt  had  been  discharged  (e). 

(1757).    The  transferee  of  a  mortgage  will  be  bound  by  a  statement 

in  the  deed  as  to  the  amount  due  on  the  security,  notwithstanding 

a  special  receipt  clause  to  the  effect  that  part  of  the  sum  is  for 

costs,  the  amount  of  which  is  to  be  afterwards  adjusted  (/).     But 

it  seems,  that  if  redemption  be  sought  after  a  great  length  of  time, 

or  the  dismissal  of  a  former  action  to  redeem,  or  several  assignments, 

the  accoimt  will  not  be  taken  {g)  against  an  assignee  in  possession, 

but  from  the  time  of  his  purchase  ;   prior  to  which  the  profits  will 

be  set  against  the  interest. 

1708.  Where  an  insolvent  is   party  to  the  suit,  he  is  bound  by  Insolvents, 

the   accounts,   though   the   person  who  represents  his  estate   be  ^"^^^^^  t^e^s 
'  '^^  .        .  and  married 

absent  (A).     And  an  infant  heir  will  be  bound  by  an  account  taken  women. 

in  a  suit  in  which  his  ancestor  was   plaintiff ;    but   leave  will  be 

given  him  to  surcharge  and  falsify  {i).     But,  in  the  case  of  a  married 

woman,   before   the  Married  Women's   Property  Act,    1882,   the 

court  would  not  dispense  with  the  taking  of  an  account,  and  allow 

the  substitution,  by  consent,  of   an  affidavit  verifying  the  amount 

due.  (k). 

1709.  Sureties  are  bound  by  the  accounts  of  a  receiver  appointed  Sureties 
bv  the  court,  where  the  accounts  are  regularly  passed  according  to  "^^^  y 

•  '  o  ./    jr  o         receiver  s 

the  course  of  the  court  (I).  accounts. 

1710.  The  accounts  taken  in  a  suit  by  a  subsequent   incum-  Accounts  in 
brancer  against  the  mortgagor  and  the  prior  incumbrancer,  bind  incumbmnc^e* 
the  mortgagor  as  to  the  amount  of  the  debt  due  to  the  prior  incum-  bind  mort- 
brancer,  so  long  as  the  judgment  remains  unimpeached  (m).  favour  of 

(c)  Wrixon  v.  Vize,  supra. 

(d)  Wrixon  v.  Vize,  supra ;   Did:  v.  Butler,  1  Mol.  42. 

(e)  Porter  v.  Huhhart,  3  Ch.  R.  78  ;  Matthews  v.  Walwyn,  4  Ves.  118  ;  Chambers  v. 
Goldivin,  9  Ves.  254  ;  Mangles  v.  Dixon,  3  H.  L.  C.  702  ;  Earl  Macclesfield  v.  Fitton, 
1  Vern.  168.  If  the  mortgagor  were  a  witness,  but  not  a  party  to  the  assignment, 
the  bill  should  charge  that  he  knew  and  agreed  to  the  contents  of  the  deed ;  Jamieson 
V.  English,  2  Mol.  337. 

(/)  Re  Forsyth,  11  Jur.  (n.s.)  213  ;  S.  C.  11  Jur.  (n.s.)  615. 

(g)  Pearson  v.  Pulley,  1  Ch.  Ca.  102. 

(h)  Byrne  v.  Lord  Carew,  13  Ir.  Eq.  R.  1. 

(i)  Badham  v.  Odell,  4  Bro.  P.  C.  349.        (/;)  Harrison  v.  Kennedy,  10  Hare,  App.  li 

(i)  Mead  v.  Lord  Orrery,  3  Atk.  235.     {m)  Farquharson  v.  Seton,  5  Russ.  45. 
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1711.  But  accounts  taken  in  a  suit  are  not  binding  upon  the 
co-defendants  to  the  suit,  as  between  themselves,  except  so  far  as 
the  reUef  sought  bv  the  plaintifE  required  that  such  accounts  should 
be  taken  as  between  those  defendants.  In  the  case,  therefore,  of  a 
simple  suit  to  redeem  against  several  incumbrancers,  it  being  un- 
necessary for  the  purposes  of  the  judgment  to  take  the  accounts 
between  the  subsequent  incumbrancers,  any  accounts  so  taken  will 
not  be  binding  as  between  them  (n)  ;  nor  will  the  court  in  such  a 
suit  suffer  one  defendant  to  interrogate  another  as  to  his  claims, 
where  the  discovery  is  unnecessary  for  the  purposes  of  the  decree, 
though  it  might  be  otherwise  useful  to  the  party  seeking  it ;  it 
being  a  principle  that,  except  for  the  purposes  of  the  suit,  no  party 
to  a  suit  may  examine  another  (o). 

1712.  The  accounts  also,  whether  they  be  taken  in  the  presence 
or  absence  of  the  interested  parties,  may  be  opened  for  fraud,  or 
surcharged  or  falsified  for  error,  either  of  law  or  fact  (];). 

The  relative  situation  of  the  parties,  the  manner  in  which  the 
settlement  of  accounts  took  place,  or  the  nature  of  the  error  proved, 
may  amoimt  to  such  fraud  as  will  determine  the  court  to  open  a 
settled  account  {q)  ;  and  this  has  been  done  after  more  than  twenty 
A'ears  of  the  death  of  the  person  guilty  of  the  fraud.  But  liberty 
to  surcharge  and  falsify  is  given  where  there  are  only  mistakes  and 
omissions  in  the  stated  accounts  (r)  ;  and  it  depends  upon  the 
principle,  that  one  error  having  been  proved  others  may  be  found. 
In  either  case  the  party  seeking  relief  must  prove  fraud  or  particular 
errors,  and  his  proof  must  be  founded  upon  specific  charges  or 
statements  in  the  bill  (s). 

But  where  the  relation  of  solicitor  and  client  subsists  between 
the  mortgagor  and  mortgagee,  it  has  been  held  in  Ireland  that  the 
accounts  \r\\\.  be  opened  between  them  merely  on  a  general  allega- 
tion of  error,  if  sufficient  cause  be  shown  ;  this  doctrine,  which 
indeed  is  somewhat  ambiguous,  has  not  been  supported  by  the  Court 
of  Chancery  in  England  ;  yet  in  that  court  the  account  would  have 
been  opened  on  shghter  evidence  than  where  the  relation  of  solicitor 


(n)  Cotlin/jham  v.  Earl  of  Shreivsbury,  3  Hare,  627. 

(o)  See  the  Judicature  Act,  1873,  s.  24  (3).  But  the  powers  there  given  will 
doubtless  be  so  exercised,  that  the  plaintiff  is  not  delayed  by  the  raising  of  questions 
between  the  co-defendants  and  others. 

(p)  Vernon  v.  Vawdry,  2  Atk.  119 ;  Chambers  v.  Gold  win,  9  Ves.  at  p.  265 ;  Drew  v. 
Power,  I  Sch.  &  Lef.  192  ;  Needier  v.  Deeble,  1  Ch.  Ca.  299  ;  Taylor  v.  Haylin,  2 
Bro.  C.  C.  310 ;  Lamjstaffe  v.  Fenmck,  10  Ves.  405 ;  Duniell  v.  Sinclair,  6  Aj))). 
(Jas.  ISO.     As  to  counter-claim  to  open  accounts,  see  Eyre  v.  Huglies,  2  Ch.  D.  148. 

(?)  Rohcrls  V.  KuJJin,  2  Atk.  112. 

(r)  Vernon  v.  Vawdry,  supra ;  Roberts  v.  Ktiffin,  supra ;  Davies  v.  Spurling, 
•Jam.  199  ;  Alljrty  v.  Alljrey,  I  Mac.  &  G.  87  ;  Coleman  v.  Mellersh,  2  Mac.  &  G. 
3(19. 

(a)  Drew  v.  Power,  1  Sch.  &  Lef.  192 ;  Chambers  v.  Goldwin,  9  Ves.  at  p.  266  ; 
Taylor  v.  Haylin,  2  Bro.  C.  C.  310  ;   Parkinson  v.  Uanbury,  L.  R.  2  II.  L.  1. 
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and  client  did  not  exist  {t)  ;    althou,<i;h  it  is  understood  that  where   Paragraphs 

fraud  or  error  amounting  to  evidence  of  fraud,  in  the  bill  of  costs    '  ^~ 

which  forms  the  subject  of  the  security,  are  reUed  on,  there  must  be 

averment  and  proof  of  the  specific  items  relied  on  as  fraudulent  or 

erroneous  (ii).   Particular  statements  of  error  are  also  only  necessary 

where  the  object  of  the  suit  is  to  impeach  a  settled  account,  and  not 

where  an  account  is  prayed  and  no  settled  account  is  proved  ;  though 

the  pleading  suggests  the  existence  of  a  settled  account.     In  such 

a  case  liberty  will  be  given  to  surcharge  and  falsify,  if  upon  inquiry 

any  settled  account  be  found  to  exist,  whether  specific  errors  have 

been  charged  or  not  (x). 

An  error  in  the  accounts  not  detected  in,  but  corrected  and 
satisfied  before  the  commencement  of  the  suit,  is  no  ground  for 
a  decree  to  sui'charge  and  falsify  the  accounts  (y)  ;  on  the  other 
hand,  a  person  whose  account  is  impeached,  cannot  (z)  deprive  his 
opponent  of  the  benefit  arising  from  the  existence  of  errors  in  the 
account,  or  alter  his  rights,  by  giving  him  notice  in  the  progress 
of  the  suit,  as  he  from  time  to  time  discovers  errors,  that  he  is  willing 
to  correct  them. 

1713.  In  touching  settled    accounts    the  court  looks  at   the  In  re-opening 
principle  involved,  and  not  at  the  amount  of  the  error,  and  will  accounts  the 
grant  relief,  however  small  may  be  the  sum  in  question.     Relief  court  acts  on 
has  thus  been  given  upon  an  error  of  only  a  few  shillings  (a).  involved, 

.  .     irrespective 

1714.  The  principle  of   purging  an  account,  admitted  to  contain  of  amount. 
an  error,  by  setting  ofi  against  it  an  error  alleged  to  have  been  General 
made  in  another  account,  in  favour  of  the  person  prejudiced  by  the  ^"^^^£^6- 
first,  is  admissible  (6).  ingand 

It  appears  not  to  have  been  decided  whether,  where  there  are  ^al^i^yi^g- 
several  distinct  accounts,  in  some  only  of  which  errors  are  alleged 
and  proved,  all  become  liable  to  be  surcharged  and  falsified  (c). 

If  a  settled  account  be  proved,  as  set  up  by  the  pleadings,  and 
no  error  be  shown  by  the  plaintiff,  the  suit  will  be  dismissed  {d). 

The  reservation  in  an  account  of  "  errors  excepted  "  does  not 

(0  Coleman  v.  Mellersh,  2  Mac.  &  G.  309  ;  Wtlliamso7i  v.  Barbour,  9  Ch.  D.  529  ; 
Be  Webb,  Lambert  v.  Still,  [IS94]  1  Ch.  73,  84. 

(u)  Leiues  v.  Morqan,  Morgan  v.  Lewes,  Morgan  v.  Evans,  3  Y.  &  J.  230,  394  ; 
Lawless  v.  Mansfield,  1  Dru.  &  War.  557;  Matthews  v.  Walwijn,  4  Ves.  118; 
Morgan  v.  Higgins,  1  Giff.  270  ;  Waters  v.  Taylor,  2  Myl.  &  Cr.  526  ;  Blagrave  v. 
Mouth,  2  K.  &  J.  509  ;    on  app.  3  Jur.  (n.s.)  399. 

(x)  Kinsman  v.  Barker,  14  Ves.  579  ;   Lawless  v.  Mansfield,  1  Dru.  &  War.  557. 

(?/)  Davits  V.  Sparling,  Tarn.  199. 

(z)  Lawless  v.  Mansfield,  1  Dru.  &  War.  557. 

(a)  Lewes  v.  Morgan,  5  Price,  at  p.  86;  Lawless  v.  Mansfield,  1  Dru.  &  War. 
at  p.  616. 

(b)  Laivless  v.  Mansfield,  supra. 

(c)  Ibid. ;  and  sec  Chambers  v.  Goldwin  (9  Ves.  254),  where,  however,  the  com- 
mission complained  of  extended  to  all  the  accounts. 

(d)  Endo  V.  Caleham,  Younoe,  306  ;  Drew  v.  Power,  1  Sch.  &  Lef.  192  ;  Laivless  v. 
Mansfield,  supra. 
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Paragraphs    prevent  it  from  being  considered  as  settled  ;   and  such  an  account 
^'^^     ^'^^'^  will  be  taken  to  be  settled,  where  the  balance  is  carried  over  to  a 
new  accoimt  (e). 

It  seems  that  where  a  plaintiff  prays  for  an  account  he  need 
not  (/ )  in  general  offer  to  pay  the  balance,  if  it  be  foimd  against  him. 

Anj-  special  1715.  Any  special  circumstance  or  fact  affecting  the  amount  due 
affecthiL'*"*^^  from  the  mortgagor  to  the  mortgagee  in  a  foreclosure  action — such 
account  in  as  a  Valuation  of  the  security  in  bankruptcy — should  be  pleaded  or 
action  should  brought  to  the  attention  of  the  com't,  before  the  usual  foreclosure 
be  pleaded  judgment  is  made,  in  order  that  a  direction  may  be  given  to  the 
*bnc^^*in"  chief  clerk  to  have  regard,  in  taking  the  accounts,  to  such  special 
judgment.       circumstance  or  fact.     If  this  be  not  done  at  tht    trial  no  such 

question  can  be  subsequently  raised  either  on  taking  the  accounts 

ur  on  the  chief  clerk's  certificate  (g). 


Mortgagee 
entitleti  to 
immediate 
account  ot 
principal 
interest  and 
costs. 


Sub-section  (2). — Accounts  against  the  Mortgagor  and  his  Assigns. 

1716.  Whether  the  action  be  for  foreclosure  or  redemption  {h) 
the  mortgagee  is  entitled  to  an  immediate  account  (^)  of  his  principal, 
interest,  and  costs,  including  (1)  costs,  charges,  and  expenses  properly 
incurred  in  relation  to  the  debt  and  security  (1775,  1894)  ;  (2)  the 
costs  of  litigation  properly  undertaken  by  the  mortgagee  (1894)  ; 
and  (3)  the  costs  of  the  redemption  or  foreclosure  proceedings 
(1863)  m.  He  is  also  entitled  to  have  a  day  fixed  for  payment  or 
foreclosure ;  and  all  moneys  for  which  the  deed  is  expressly 
declared  to  be  a  security,  or  which  carry  interest,  or  are  other- 
wise of  the  nature  of  principal,  as,  for  instance,  fines  secured  to  a 
building  society,  may  be  claimed  as  principal  (/)  (1773).  An 
assignee  or  subsequent  incumbrancer  of  the  equity  of  redemption 
stands  in  the  position  of  the  mortgagor  qua  accounts  (m).  And 
where  the  mortgage  is  limited  to  a  stated  sum,  that  means  to 
that  amount  of  principal,  exclusive  of  interest  and  costs  {n). 

No  fore-  1717.  Foreclosure  will  not  be  ordered  without  such  an  account 

menm  it^olit  '^  *^®  mortgagor  insists  on  it  even  where  the  mortgagee  swears  at 
such  account   the  hearing  that  the  money  due  to  him  is  many  times  more  than 


(e)  Johnson  v.  Curtis,  3  Bro.  C.  C.  266. 

( / )  Colombian  Oovernment  v.  Rothschild,  1  Sim.  at  p.  103  ;  Knehell  v.  White., 
2  Y.  &  C.  Ex.  15  ;  and  see  Parker  v.  Alcock,  Younge,  361. 

Uj)  Sanguinetli  v.  Stuckey's  Banking  Co.  (No.  2),  [1896]  1  Ch.  502. 

(h)  Jju  Vigier  v.  Lee,  2  Hare,  326;  Sober  v.  Kemp,  6  Hare,  155. 

(t)  Pearae  v.  Hewitt,  7  Sim.  471. 

(k)  lie  Wallin,  Exp.  Lickorish,  25  Q.  B.  D.  176. 

(/)  niuckford  V.  JJavis,  L.  R.  4  Ch.  304.  Per  Giffaed,  L.J.,  Provident  Permanent 
liuildiw]  Society  v.  Greenhill,  9  Ch.  D.  122. 

(m)  McUjourne  Banking  Corporation  v.  Brovxjham,  7  App.  Cas.  307  ;  Mainland  v. 
Upjohn,  A\  Ch.  1).  126. 

(n)  White  V.  City  of  London  Brewery  Co.,  42  Ch.  D.  237. 


CHAP.  III.]      ACCOUNTS    AGAINST    THE    MORTGAGOR.  875 

the  value  of  the  estate.     But  in  that  case  the  court  will  reserve  tlio  ^^''''^'i/^'M;^^ 

X      £       1,  4.  /  \  1717—1720 

costs  of  such  an  account  (o). 

11  ■         r      ■    f'xcept  by 

1718.  The  production  of    the  security  is  generally  jmma  Jacie  consent, 
evidence  of  the  existence  of  the  debt  (p)  ;    and  if  payment  he  Evidence  of 
acknowledged  in  the  usual  manner  by  the  deed,  and  sworn  to  by  llf^^^^  °* 
the  mortgagee,  he  need  not  prove  the  payment  of  the  consideration 

money  by  other  evidence,  even  against  a  purchaser  of  the  estate, 
especially  after  some  time  has  elapsed  {q).  But  where  there  are 
manifest  signs  of  fraud  there  must  be  proof  of  actual  payment  (r). 
An  account  stated  for  the  purposes  of  a  secui'ity  in  respect  of  which 
the  debtor  is  entitled  to  the  protection  of  the  court,  such  as  a  post 
obit  security,  is  not  conclusive  against  him  (s).  And  where  there 
is  an  uncertainty  as  to  the  amount  of  principal  due  (either  because 
it  is  shown  that  the  sum  mentioned  in  the  security  was  not  advanced, 
but  that  only  a  running  security  was  intended  to  be  made  {t)  ;  or 
by  reason  of  the  making  of  further  advances  {u)  ),  an  inquiry  may 
be  directed  to  ascertain  the  amount  lent  under  or  on  the  credit  of 
the  mortgage  security  ;  and  if  there  be  no  evidence  of  the  amount 
really  lent,  the  mortgagor  will  be  charged  to  the  extent  of  his  own 
admissions  only  (x). 

1719.  Entries  in  the  books  of  a  deceased  person,  who  was  the  Evidence  of 
solicitor  of  the  mortgagor,  at  the  date  of  the  mortgage,  to  the  efiect  ^^o^tga^gor's 
that  he  had  received  the  money  and  had  paid  it  over  to  the  mort-  deceased 
gagor,  are  admissible  (y)  as  evidence  of  payment  of  the  mortgage 
money. 

1720.  In  the  case    of   a   mortgage,  given  to  a  solicitor  by  his  Evidence  of 
client  to  secure  the  amount  of  a  bill  of  costs,  the  court  will  assume,  ^OTtgagr 
after  several  years  have  elapsed,  that  the  business  charged  for  was  given  to 
actually  done  ;    but  the  peculiar  jealousy  with  which  it  watches  gecure^bUl 
such  transactions  will  cause  it  to  direct  an  inquiry  as  to  the  fairness  of  costs. 

of  the  charges,  although  at  the  time  of  executing  the  security  the 
client  had  assented  to  the  bill  (2;).  And  where  money  has  been 
lent  by  the  sohcitor  to  the  client,  the  security  is  not  conclusive 

(0)  Taylcn-  v.  Mosttjn,  25  Ch.  D.  48.  ijn)  Piddoch  v.  Brown,  3  P.  Wms.  288. 

{(])  Holt  v.  Mill,  2  Vern.  279  ;  Hampton  v.  Spencer,  2  Vcm.  288.  In  Goddard  v. 
Complin,  1  Ch.  Ca.  119,  the  court  thought  such  evidence  good  against  a  jointress, 
ten  years  having  passed  ;  but  the  plaintiff  insisting  that  it  was  not  enough,  there 
was  further  evidence. 

(r)  Piddock  v.  Broivn,  3  P.  Wms.  288  ;  see  as  to  proving  consideration  for  a 
bond  debt,  Whitaker  v.  Wright,  2  Hare,  310. 

(.5)  Tottenham  v.  Green,  32  L.  J.  Ch.  201. 

(0  Melland  v.  Gray,  2  Y.  &  Coll.  C.  C.  199  ;  see  8.  C,  5  Jur.  1004. 

(«)  Gordon  v  Graham,  7  Vin.  Abr.  52,  pi.  3. 

(x)  Melland  v.  Gray,  supra. 

{y)  Clark  v.  Wilmot,  1  Y.  &  Coll.  C.  C.  53.  The  same  laid  down  by  Holt,  C.  J., 
of  a  scrivener's  book,  but  not  in  favour  of  the  scrivener  himself.  So  of  the  book 
of  the  bursar  of  a  college;  Smarlle  v.  Williams,  Comberbach,  249. 

(z)  Wragg  v.  Denham,  2  Y.  &  C.  Ex.  117. 
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Paragraphs    proof  of  the  actual  advance,   Nvhich  must   be   proved  by  other 
1720—1723  evidence  {a)  (802). 


Mortgagor  in 
jK)ssessioii 
not  bound 
to  account 
for  rt'uts. 


\12t\.  The  riu'ht  of  the  le^al  inorti;a<>ee  is  to  take  possession 
(870)  ;  and  so  long  as  he  abstains  from  doing  so,  neither  the  mort- 
gagor, remaining  in  possession  (6),  nor  his  assignees  in  bankruptcy, 
nor  a  person  holding  under  a  mere  voluntary  trust  for  the  mortgagor, 
and  whose  possession  may  therefore  be  considered  to  be  that  of 
the  mortgagor  (c),  is  bound  to  account  to  the  mortgagee  for  the 
rents  (1749).  And  this  rule  applies  not  only  to  the  case  of  a  mort- 
gage in  fee,  but  also  to  a  security  u])on  a  term  (c?),  or  an  estate  for 
lives  (e)  ;  precluding  any  account,  though  the  term  have  expired, 
or  the  lives  dropped  ;  and  as  well  to  the  owner  of  an  estate  in 
possession,  keeping  down  the  interest  of  charges  on  the  estate  (/), 
as  to  an  ordinary  mortgagor  (831).  And  the  mortgagee  of  a  rent- 
charge,  dm'ing  the  life  of  a  tenant  for  life,  and  who  has  not  entered 
into  possession,  is  not  an  assign  of  the  mortgagor  A\ithin  the  Appor- 
tionment Act,  and  cannot  have  payment  of  the  arrears  of  his  rent- 
charge  out  of  the  apportioned  part  of  the  rents  to  the  death  of  the 
tenant  for  life  [g).  But  the  rule  has  no  application  where  a  mort- 
iiatiee  is  dispossessed  bv  the  mortgasor's  collusion  with  the  tenants 
(1729). 

Ali(er  after         1722.  Where,  however,  a  receiver  is   appointed,  the  mortgagor 
oFreceiver"     ^^'^^  Continues  in  possession  is  liable  to  pay  an  occupation  rent 

from  the  date  of  the  demand  of  the  receiver,  but  not  from  the  date 

of  the  letters  of  appointment  [h). 


Mortgagee 
out  of 
possession 
not  entitled 
to  growing 
crops. 


1723.  A  mortgagee  who  has  not  taken  possession  is  not  entitled 
to  growing  crops  which  have  been  removed  by  the  mortgagor 
between  the  time  of  demand  and  recovery  of  possession,  unless  he 
can  claim  them  as  emblements,  under  an  express  contract  of  tenancy  ; 
but  he  has  a  right  to  all  crops  growing  on  the  premises  when  he 
takes  possession  (i).  And  the  mortgagor  and  persons  claiming 
under  him  will  be  restrained  from  removing  them  (Ic).     And  this 


(a)  Lewes  v.  Morgan,  3  Y.  &  J.  394  ;  Lawless  v.  Mansfield,  1  Dru.  &  AV 
Oresley  v.  Moulsey,  8  Jur.  (n.s.)  320. 

(6)  Drummond  v.  Duke  of  St.  Albans,  5  Ves.  433  ;  Exp.  Wilson,  2  Ves.  & 
Higgins  \:  York  Buildings  Co.,  2  Atk.  107  ;   Exp.  Calwell,  1  Mol.  259. 

(r)  Ilele  V.  Lord  Bexley,  20  Beav.  127  ;    Flight  v.  Camac,  4  W.  R.  664. 

id)  Gresley  v.  Adderley,  1  Swans.  573. 

(e)  Cobnan  v.  Duke  of  Si.  Albans,  3  Ves.  Jun.  25. 

{ / )  Earl  of  Clarendon,  v.  Barham,  1  Y.  &  Coll.  C.  C.  688. 

(H)  He  Marquis  of  Anglesey's  EMate,  Paget  v.  Anglesey,  L.  R.  17  E(|.  283 
shire  Banking  Co.  v.  Mullan,  35  Ch.  D.  125. 

(A)   Yorkshire  Banking  Co.  v.  Mullan,  supra. 

(i)  Exp.  Temple,  1  ol.  &  .J.  216  ;    Exp.  XcUio7ial  Mercantile  Bank,  Re 
16  Ch.  D.  104. 

(t)  Bagnall  v.    ]'itlar,   12  (Jh.  D.  812. 


ar.  oi)i  ; 
B.  252  ; 


;    York. 
Phillips, 
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applies  as  well  to  an  equitable  as  to  a  legal  mortgagee  who  has  taken    Paragraphs 
possession  {I).  1723—1727 

\12i^.  If    a  mortgagee  be  restrained  from  taking  possession,  Whether 
and  a  receiver  be  appointed  adversely  to  him,  on  an  undertaking  ^^"^^^^'^^j  ^^^ 
to  be  answerable  in  damages,  the  receiver  will  be  charged  with  an  occupation 
occupation  rent  (m).     But  where  a  receiver  is  in  possession  in  an  ^^^^' 
action  to  which  the  mortgagee  is  no  party,  a  mortgagee  out  of 
possession  will  not  be  entitled  to  the  rents  paid  by  the  tenants  to 
the  receiver  even  after  notice  given  them  by  the  mortgagee  ;    it 
being   first   necessary   to    apply   to   the   court   to   discharge    the 
receiver  (586). 

1725.  A  mortgagor  can  have  no  allowance  for  money  spent  by  Mortgagor 
him  on  the  estate,  all  improvements  enuring  for  the  benefit  of  the  ^^^  aUowance 
mortgagee  (w)  (462).  forimprove- 

A        n  •  ^  ments. 

1726.  The  legal    mortgagee  who    gives    notice   to  the  tenant  j^j,^  ^^  j^^^^j 
holding  under  a  lease  made  before  or  contemporaneously  with  the  mortgagee 
mortgage,  to  pay  him  the  rent,  becomes  entitled  without  attornment  ^enants^to 
by  the  tenant,  to  the  rent  due  at  the  date  of  the  notice,  as  well  as  pay  rents  to 
to  that  which  accrues  afterwards  (o)  (873).     But  the  mortgagee'"™' 
cannot  by  such  a  notice  to  a  tenant  whose  tenancy  commenced  after 

the  mortgage,  where  there  is  no  attornment  by  the  tenant,  prevent 
the  mortgagor  or  his  assignee  from  recovering  the  rent  from  the 
tenant,  or  cause  him  to  hold  of  the  mortgagee.  The  mere  con- 
tinuing in  possession  of  the  tenant  after  receipt  of  such  notice  is 
not  conclusive  evidence  of  an  attornment  {'p).  And  the  attorn- 
ment of  the  tenant  will  not  set  up  the  mortgagee's  title  by  relation 
to  the  time  of  the  notice  {q). 

In  bankruptcy,  the  legal  mortgagee  takes  the  rents  (r)  from  the 
time  at  which  he  enters  or  gives  notice  to  the  tenant ;  or  if  he 
neither  enters  nor  gives  notice,  then  from  the  time  of  sale  only,  the 
order  for  sale  not  being  equivalent  to  notice. 

1727.  But  as  the    equitable  mortgagee  cannot  generally  take  Right  of 
possession,  his  right  to  the  rent  does  not  arise  by  notice  to  the  ^o^^acree  to 
tenant,  and  is  not  recognized  till  the  time  of  the  application  upon  call  for 
which  the  order  for  sale  is  made.     From  that  time  he  is  entitled  to  ^2^^'^*^° 
the  rent  {s),  even  though  an  inquiry  as  to  the  dates  of  his  securities  restricted. 

(?)  Be  Gordon,  61  L.  T.  299. 

(m)  Exp.  Warren,  Re  Joyce,  L.  R.  10  Ch.  222. 

(»)  Norris  v.  Caledonian  Insurance  Co.,  L.  R.  8  Eq.  127. 

(o)  Moss  V.  Gattimore,  1  Doug].  279  ;   see  4  Anne,  c.  16,  ss.  9,  10. 

(p)  Towerson  v.  Jackson,  [1891]  2  Q.  B.  484  ;  diss,  from  Underhay  v.  Read, 
20  B.  Q.  D.  209,  and  Brown  v.  Storeij,  1  Man.  &  Gr.  117. 

('/)  Evans  v.  Elliott,  9  Ad.  &  El.  342  ;   Hickman  v.  Machin.  4  H.  &  N.  716. 

(r)  Exp.  Living,  1  Ueac.  1  ;  Exp.  Barnes,  3  Mont.  &  A.  497.  Payments  under 
licence  to  dig  brick  earth,  held  to  belong  to  the  mortgagee  as  rent  in  arrear ;  Exp. 
Hankey,  Mont.  &  Mac.  247. 

(s)  Exp.  Burrell,  Re  Norman,  3  Mont.  &  A.  439  :  Exp.  Carton,  Re  Birks,  3  Mont. 
&  A.  328;  Exp.  Scott,  Re  Pearson,  3  Mont.  &  A.  592 ;  Exp.  Bignold,2  Mont.  &  A.  \6. 
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Paragraphs 

1727—1731 


Mortgagee 
entitled  to 
rents  when 
adverse 
receiver 
discharged. 


Where  mort- 
gagee dis- 
possessed by 
mortgagor's 
collusion  with 
tenants,  the 
mortgagor 
must  account 
for  rents. 

Receiver 
entitled  to 
collect  rent 
in  arrear  at 
date  of  his 
appointment. 

Transferee 
of  mortgage 
cannot  charge 
mortgagor 


form  part  of  the  order  (t).  And  if  by  any  means  lie  should  get 
into  lawful  possession,  he  will  be  entitled,  as  a  legal  mortgagee 
under  like  circumstances,  to  the  rents  from  the  date  of  his  posses- 
sion (ii),  and  to  growing  crops  which  he  severs  from  the  soil  (x), 
and  he  will  not  be  made  to  refund  them  upon  the  granting  of  the 
order  (y).  In  the  same  way  if  rent  be  paid  to  an  equitable  mort- 
gagee by  a  tenant  who  is  under  no  mistake  of  fact,  but  knows  that 
the  rent  is  claimed  by  a  mere  equitable  mortgagee,  the  tenant 
cannot  demand  it  back  (2;). 

1728.  From  the  time  of  the  discharge  of  a  receiver  appointed 
in  an  action  to  which  the  mortgagee  is  not  a  party,  or  of  the  applica- 
tion for  it,  the  mortgagee  may  be  considered  to  be  in  possession,  and 
to  be  entitled  to  the  rents  (a).  And  when  a  sequestration  has  been 
issued  for  contempt,  the  rents  received  by  the  sequestrators  will 
be  ordered  to  be  paid  to  mortgagees  coming  in  to  be  examined 
pro  interesse  suo,  and  showing  their  title  ;  because  the  sequestrators 
are  officers  of  the  court,  and  hold  for  the  persons  rightfully  entitled, 
and  not  for  the  plaintiff  [h)  (860). 

1729.  If,  however,  the  mortgagee  be  dispossessed  by  the  mort- 
gagor's collusion  with  the  tenants,  and  his  persuasion  to  attorn  to 
him,  he  ought  to  account  for  the  rents,  upon  coming  to  redeem  (c)  ; 
and  the  court  will  restrain  him  from  committing  waste  (d),  if 
necessary,  though  no  injimction  be  prayed  by  the  claim. 

1730.  The  receiver  is  entitled  to  rents  in  arrear  at  the  time  of 
his  appointment ;  but  as  to  the  produce  of  crops  shipped  to  the  con- 
signees of  the  mortgagor,  but  not  converted  prior  to  the  appointment 
of  a  receiver  on  behalf  of  the  mortgagee  (e),  the  mortgagor  is  not 
obliged  to  give  any  account  of  it. 

1731.  The  assignee  of  the  security  will  be  bound  to  allow  pay- 
ments made  by  the  mortgagor  to  the  original  mortgagee,  after,  but 
without  notice  of  the  assignment  (/). 

(<)  Exp.  Thorpe,  Re  Teesdak,  3  Mont.  &  A.  441  ;  Exp.  Bignold,  2  GI.  &  J.  273  ; 
Exp.  Smith,  Re  Feaver,  3  Mont.  D.  &  De  G.  680. 

(«)  Exp.  Bignold,  Re  Postle,  4  Deac.  &  C.  259. 

(x)  Re  Gordon,  61  L.  T.  299. 

(y)  Exp.  Williams,  Re  Freeman,  13  W.  R.  564. 

(2)  Finck  V.  Tranter,  [1905]  I  K.  B.  427. 

(a)  Thomas  v.  Brigstocke,  4  Russ.  64. 

(h)  Walker  v.  Bell,  2  Mad.  21,  and  see  cases  cited  there ;  Tatham  v.  Parker, 
1  Jur.  (N.s.)  992.     See  Murtayh  v.  Tisdall,  2  Ir.  Eq.  R.  41. 

(c)  Mead  v.  Lord  Orrery,  3  Atk.  235. 

(d)  Goodman  v.  Kine,  8  Bcav.  379. 

(e)  Codrinr/ton  v.  Johiustone,  1  Beav.  520.  As  to  the  right  of  prior  mortgagees 
and  judgment  creditors  who  have  extended  a  receiver  obtained  by  a  puis)ie  mcum- 
l)rancer  under  the  Mortgage  and  Receiver  Acts  in  Ireland,  to  rent  in  arrear,  see 
JJavoren  v.  Collim,  2  Jones.  807  ;  Coleman  v.  Mason,  4  Ir.  Eq.  R.  421  ;  Boyd  v. 
Hurke,  H  Ir.  Eq.  R.  060 ;    Moore  v.  Marquis  of  Donegall,  11  Jr.  Eq.  R.  412. 

{ / )  Williams  V.  Sorrell,  4  Ves.  389  ;  Re  Lord  Southampton' s  Estate,  Allen  v. 
I^,rd  Soulhampton,  10  Ch.  D.  178;  Bickerton  v.  Walker,  31  Ch.  D.  151,  158; 
Turmr  v.  Smith,  [1901]  1  Ch.  213;  but  conf.  Dixon  v.  Winch,  [1900]  1  Ch.  730, 
where  there  \\as  collusion. 
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1732.  Payments  of   principal  made  to  tlie  mortgagee's  solicitors,    Paragraphs 
if  the  solicitors  had  no  special  authority  to  receive  such  payments  {g)  •^ '"-^     116% 
(1511)  will  not  be  allowed  the  mortgagor.  '^bo  has  no 

A—nn       TC  111-  •        llOticO  of 

1166.  It    payments  be  made  by  a  receiver  to  a  mortgagee  in  transfer  with 

excess  of  the  interest  to  which  he  is  entitled  under  his  security,  thev  P^y"i<''^t3 

1  -1  •  1 "    made  to 

will  not,  as  against  a  subsequent  incumbrancer,  bo  set  against  the  mortgagee. 

principal,  but  will  be  treated  as  moneys  paid  to  the  wrong  person.  Money  paid 
and  to  be  recovered  by  another  proceeding  (A).  to  mort!°^'''^'^ 

gagee's 

Sub-section  (3). — Accounts  against  the  Mortgagee  and  his  Assigns.  ■'*o^°i^or. 

Payments 

1734.  As  a  general  rule,  the  bona  fide  purchaser  of    an  incum-  made  by 
brance,  for  less  than  is  due  upon  it,  or  than  it  is  worth,  whether  he  '"^^^^J'^^'  '^ 
be  a  creditor  of    the  mortgagor  {i)  or  a  stranger  (k),  is  entitled,  interest. 
both   against   the    mortgagor   or   his   heir  {I)    and   other   incum-  Bond  fide 
brancers  (m),  to  be  paid  all  that  is  due  on  the  purchased  security  m^rtgat^e^  ° 
(1831)  :  and  there  is  no  right  against  him  for  an  account  of  what  debt  is 
he  has  paid  for  his  purchase  [n).     So  if  the  reversioner  in  fee,  not  entire^ debt 
being  the  original  mortgagor  of  an  estate  which  is  subject  to  several  and  not 
charges,  purchases  the  first  for  less  than  is  due  upon  it,  he  may  hold  heTlavelor  it. 
it  for  all  that  is  due,  and  the  puisne  incumbrancers  shall  have  no 
account  against  him,  nor  any  equity  to  make  the  purchased  security 
stand  only  for  the  price  which  he  paid  for  it  (o).     This  rule,  which 
in  several  earlier  cases  {'p)  was  somewhat  differently  stated,  depends 
upon  the  principle  {q),  that  the  assignee  stands  in  the  place  of  his 
assignor,  and  as  the  latter  might  have  assigned  to  him  gratis,  it  is 
but  just  that  the  measure  of  the  allowance  should  be  what  was  due, 
and  not  what  was  paid.     The  assignee  taking  the  hazard,  should 

(gf)  WitUngton  v.  Tate,  L.  R.  4  Ch.  288. 

(h)  Law  V.  Olenn,  L.  R.  2  Ch.  634. 

(j)  Morret  v.  Paske,  2  Atk.  52  ;    Darcy  v.  Hall,  1  Vern.  49. 

{k)  Davis  v.  Barrett,  14  Beav.  542 ;   Anon.,  1  Salk.  154. 

(l)  Phillips  V.  Vaughan,  1  Vern.  336  ;   Ascotigh  v.  Johnson,  2  Vern.  66. 

(m)  Morret  v.  Paske,  2  Atk.  52. 

(w)  It  was  otherwise  by  the  civil  law,  as  altered  by  the  Lex  Anastasiarui,  under 
which  an  assignee  for  valuable  consideration  of  a  debt  or  other  chose  in  action, 
whether  secured  by  mortgage  or  otherwise,  could  not  recover  against  the  debtor 
or  his  estate  for  more  than  the  consideration  which  he  paid  to  the  assionor,  vnth. 
legal  interest  from  the  time  of  payment.  This  law,  including  the  right °to  compel 
the  cessionary  to  swear  to  the  amount  paid,  by  which  after  tender  he  is  bound, 
is  said  to  prevail  in  Holland,  and,  as  part  of  the  Roman  Dutch  law  is  in  force,  in 
the  colony  of  British  Guiana.  But  it  seems  not  to  be  applicable  where  the  purchase 
was  made  by  a  puisne  incumbrancer.  And  in  the  colony  the  privy  council  has 
refused  to  allow  the  question  of  the  amount  of  the  consideration  paid  by  a  transferee 
to  be  entered  into  where  the  purchase  was  fairly  made,  and  had  been  recognized 
judicially  in  the  presence  of  the  mortgagor ;  holding  that  the  Anastasian  law,  or 
any  analogous  rule,  cannot  justly  be  applied  to  cases  free  from  the  taint  of  un- 
fairness, nor  unless  it  be  clearly  shown  to  be  applicable.  Colquh.  R.  C.  L.  §  1758  ; 
3  Burge,  Com.  550  ;    Macrae  v.  Ooodman,  5  Moo.  P.  C.  315. 

(o)  Davis  V.  Barrett,  14  Beav.  542. 

(p)  See  Phillips  v.   Vaughan,  1    Vern.    336  ;    Long    v.    ClojJion,    1    Vern.    464 ; 
Williams  v.  Springfield,  1  \'ern.  476. 
{q)  Anon.,  1  Salk.  154  ;   and  see  Dobson  v.  Land,  14  Jur.  288. 
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Exceptions 
where  the 
party  pur- 
chasing the 
incumbrance 
is  in  a 
fiduciary 
position. 


Paragraphs  also  have  the  benefit  of  the  bargain,  of  which  neither  the  mortgagor, 
l''34r — 1735  j^Qj^.  ^^^y  subsequent  incumbrancer,  can  have  any  equity  to  deprive 
him.  As  to  the  assignee  being  bound  by  the  state  of  accounts 
between  mortgagee  and  mortgagor,  see  (1757)  {r). 

1735.  The  rule  is,  however,  different,  if  the  purchaser  of  the 
incumbrance  be  a  person,  in  whom  the  estate  charged  with  the 
incumbrance  has  become  vested,  subject  also  to  other  liabilities  of 
the  former  owner  (as  the  heir-at-law,  or  executor  of  the  latter  [s))  : 
or  if  he  be  a  person  standing  in  any  confidential  relation  with  the 
mortL'agor,  by  reason  of  which  his  interest  and  his  duty  are  in 
conflict  ;  unless  (as  is  laid  down  in  Vernon  {t)  )  the  purchaser  have 
bought  to  protect  an  inheritance  to  which  he  himself  is  entitled. 
Such  is  the  position  of  a  guardian  (w),  trustee  (x),  counsel  (y),  or 
agent  (2)  ;  and,  according  to  Lord  St.  Leonards,  if  the  tenant  for 
life  buys  a  mortgage  on  the  inheritance  for  less  than  is  due,  he  does 
so  for  the  benefit  of  the  estate  (a).  And  subject  to  the  same  equity 
is  the  sm'ety  (b)  of  the  mortgagor,  who,  being  liable  upon  a  contract 
of  indemnity  with  his  principal,  is  under  an  obligation,  if  he  can 
make  terms  with  the  creditor,  to  treat  the  settlement  as  a  payment 
of  the  debt,  and  to  give  his  principal  the  benefit  of  the  arrangement. 
To  all  these  persons,  therefore,  no  more  will  be  allowed  in  account, 
than  they  have  paid  for  the  incumbrance,  with  interest  at  the  legal 
or  current  rate,  if  that  be  less  than  the  interest  reserved  (c).  The 
rule  does  not  seem,  however,  to  extend  to  a  tenant  in  common,  as 
there  is  no  fiduciary  relation  between  him  and  his  co-tenants  (d). 

This  equity  continues  to  operate,  although  the  actual  employ- 
ment, or  circumstances,  which  produced  the  relation  of  trustee  and 
cestui  que  trust,  have  ceased  to  exist,  so  that  the  purchaser  of  an 
incumbrance,  who  has  stood  towards  those  interested  in  the  estate 
in  the  relation  of  trustee,  although  he  no  longer  does  so,  will  be 
allowed  no  more  than  he  has  paid,  unless  he  have  entered  into  a 
fair  contract  with  the  persons  interested,  that  he  may  become  the 
purchaser ;  or  can  show,  that  there  was  no  fraud  or  concealment, 
nor  any  advantage  taken  of  information  acquired  in  the  character 
of  trustee  (e). 

(r)  See  also  Turner  v.  Smith,  [1901]  1  Ch.  213. 

(«)  Braithwaite  v.  Braithwaite,  1  Vem.  335  ;    Morret  v.  Paske,  2  Atk.  52. 
{I)  Darcy  v.  Hall,  1  Vem.  49.  (w)  Powell  v.  Glover,  3  P.  Wms.  251,  n. 

(x)  Morret  v.  Paske,  supra  ;  see  also  Baskett  v.  Cafe,  4  De  G.  &  Sin.  388. 
(y)  Carter  v.  Palmer,  8  CI.  &  Fin.  657. 

[z)  Hobday  v.  Peters,  28  Beav.  349  ;    Morret  v.  Paske,  supra. 
(a)  See  Hill  v.  Browne,  Dru.  426. 

(6)  Reed  v.  Norris,  2  Myl.  &  Cr.  361  ;   Exp.  BusJiforth,  10  Ves.  420 ;   Butcher  v. 
Churchill,  14  Ves.  567. 

(c)  Carter  v.  Palmer,  8  CI.  &  Fin.  657. 

(d)  See  Kennedy  v.  De  Trafford,  [1896]  1  Ch.  762. 
(c)  Carter  v.  Palmer,  8  CI.  &  Fin.  657  ;  Exp.  James,  8  Ves.  337  ;   Coles  v.  Treco- 

thick,  0  Ves.  at  p.  247. 
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1736.  A  mortgagee,  after  payment  of    his  mortgage  debt,  has   Paragraphs 
been  said  (/)  to  be  a  trustee  within  the  rule,  but  hardly  seems  to  1736—1739 
be  within  the   principle  ;    unless,    perhaps,  it   be  a   mortgage  in  Qiunre 
'possession,  holding  over  after  payment.     But  though  the  purchase  satisfied  * 
be  made  by  a  person,  who,  under  ordinary  circumstances,  would  be  mortj^agec  is 
allowed  no  more  than  he  paid  ;    yet,  if  it  were  made  under  the  !^o.siti('>n  fo/^ 
advice  of  a  puisne  incumbrancer,  who  did  not  disclose  the  fact  that  this  ])uri>ose. 
he,  and  not  the  purchaser,  would  reap  the  benefit  of  it,  the  full  sum 

due  will  be  allowed  to  the  assignee  (g). 

1737.  If,  upon  a  sale  of  the  mortgaged  estate  by  the  mortgagee.  On  sale  of 
under  his  power  of  sale  or  otherwise,  or  by  the  mortgagor  with  the  ^aLd  estate' 
mortgagee's  consent,  it  be  agreed  that  the  purchase-money  shall  be  ])urchasu- 
received  by  the  latter,  in  part  reduction  of  the  debt,  or  if  it  appear  [^"^y'^rt^'a^ee 
from  the  nature  of  the  transaction  that  the  money  was  paid  to  the  goes  in 
mortgagee  in  respect  of  the  mortgage,  the  payment  will  be  taken  (h)  ^^'^^^"*^  ^^"^  "^^^. 
(as  against  the  mortgagee)  to  have  been  so  made,  and  not  to  have  been  on  general 
made  on  a  general  account,  between  him  and  the  mortgagor.  Interest  ^^'^"""  • 
paid  on  money  which  is  afterwards  found  not  to  be  included  in  the 
mortgage  will  not  be  taken  to  have  been  paid  on  account  of  the 
principal  (i).     But,  on  the  other  hand,  it  has  been  held  in  an  Irish 

case,  that  over  payments  of  interest  are  to  be  treated  as  payments 
on  account  of  principal  {k). 

1738.  If   the  mortgagee  have  adopted  the  mortgagor's  contract  Where  mort- 
for  sale,   the  mortgagee  as  between  himself  and  the   purchaser  gpif^^Vhe"^ '" 
stands  in  the  mortgagor's  place,  and  must  bear  the  loss  occasioned  may  have  to 
by  the  insolvency  of  a  person  to  whom  the  deposit  has  been  paid  (l).  cauLcrb^ 
But  as  between  the  mortgagee  and  the  mortgagor,  if  the  former  have  agent's  mi.s- 
<3onsented  to  the  sale  upon  the  terms  that  he  shall  be  paid  out  of  the  ^PP^°P^'^  ^"^• 
purchase-money,  although  his  execution  of    the  conveyance  and 
signature  of  the  receipt  will  discharge  the  purchaser,  it  will  not 
discharge  the  mortgagor,  if  the  money  be  misappropriated  by  his 

agent  without  the  mortgagee's  default,  though  the  agent  may  have 
also  acted  for  the  mortgagee  (m). 

1739.  Mortgagees  of    stocks  or  shares  who  sell  the  securities  in  Mortgagees 
their  hands,  may  apparently  (contrary  to  the  general  rule)  purchase  ^^iI^q  thcm- 

(/)  Baldwyn  v.  Banister,  cited  3  P.  Wras.  251  ;  but  sec  Dobson  v.  Land,  14  Jur. 
288.  According  to  the  report  of  Baldwyn  v.  Banister,  the  heir  of  the  mortgagor 
was  bo  have  the  benefit  of  the  purchase  by  the  mortgagee  of  the  dower  of  the 
mortgagor's  widow;  but  according  to  the  Reg.  Lib.  A.  1717,  609,  the  mortgagee 
only  claimed  the  sum  which  he  had  paid  for  the  dower,  and  which  was  allowed  him. 
It  appears,  therefore,  that  the  point  did  not  arise. 

[g)  Bayly  v.  Wilkins,  3  Jo.  &  Lat.  630. 

(/i)   Young  v.  English,  7  Beav.  10  ;   Johnson  v.  Bourne,  2  Y.  &  Coll.  C.  C.  268. 

{i)  Blandy  v.  Kimher,  25  Beav.  537. 

ik)  Re  CarroWs  Estate,  [19011  1  Ir.  R.  78. 

{I)  Rowe  V.  May,  18  Beav.  613. 

{m)  Barroiv  v.  White,  2  Johns.  &  H.  580. 
V  3  L 


882 


ACTIONS    CONCERNING    MORTGAGES.       [PART  Vlir, 


j>ay  the 
market  price 
of  the  cU}'. 

How  far 
evidence  as 
to  state  uf 
accounts  is 
admissible  at 
the  hearins. 


Paragraphs    thciuselves.     But  they  must  take  tliem  at  the  market  price  of  the 
1739—1742  ^j^^,^  ^mj  caimot  credit  the  debtor  with  less  than  that  price,  on  the 
selves  must      speculation  that  if  the  secmities  had  come  together  into  the  market, 
the  price  would  have  fallen  {n). 

1740.  It  has  been  laid  down,  that  in  a  suit  for  an  account, 
evidence  as  to  the  state  of  the  accounts  ought  not  to  be  allowed  at 
the  hearing,  because  of  the  inconvenience  of  taking  an  account 
in  part,  which  ought  to  be  taken  altogether  on  a  subsequent 
proceedinu  (o).  But  it  has  been  pointed  out  that  evidence, 
though  inadmissible  to  prove  at  the  hearing  the  particulars  of  the 
account,  may  be  material  to  show  the  right  to  an  account  where 
the  defendant  has  not  in  terms  conceded  it ;  for  the  right  is  then 
matter  of  e\idence  (p). 

The  court  may  decide,  at  the  hearing  on  the  certificate  and  merits, 
how  the  account  ought  to  be  taken  (q). 

1741.  In  a  question  as  to  accounts  which  had  been  kept  by  a 
creditor  in  the  position  of  a  trustee,  but  which  were  always  open 
to  the  inspection  of  the  debtor,  the  books  were  admitted  as  prima 
facie  evidence  of  the  amount  of  all  moneys  received  and  paid  by 
the  creditor,  with  liberty  to  surcharge  and  falsify  (r)  ;  and  an 
account  book  of  a  deceased  mortgagee  containing  entries  against 
interest,  has  been  admitted  as  evidence  on  behalf  of  his  executors  (s). 


How  far 
cntUtor's 
books  are 
evidence. 


Mortgagee  in 
possession 
Ixjund  to  be 
diligent. 


Sub-section  (4). — Accounts  against  the  Mortgagee  in  Possession. 

1742.  The  mortgagee  who  takes  possession  of  the  mortgaged 
estate  is  required  to  be  diligent  in  realizing  the  amount  due  on  the 
mortgage,  that  the  estate  may  be  restored  (t).  He  is  liable  (w)  to 
account  for  the  rents  and  other  profits  during  his  possession,  unless 
he  can  enter  under  such  an  agreement  with  the  mortgagor,  for 
possession  at  a  fixed  rent,  as  the  court  will  uphold  (433).  If  he 
remains  in  possession  himself  he  is  liable  to  pay  an  occupation  rent ; 
as  to  which  see  infra  (1772). 


(k)  Stubba  V.  Lister,  1  Y.  &  Coll.  C.  C.  81. 

(o)  Walker  v.  Woodward,  1  Russ.  107;  Law  v.  Hunter,  1  Russ.  100.  And  Alderson, 
B.,  seems  to  have  been  inclined,  upon  these  authorities,  to  reject  evidence  at  the 
hearing  that  an  annuitant  was  not  overpaid.    {Knehell  v.  White,  2  Y.  &  C.  Ex.  15.) 

(p)  Tomlin  V.  Tomlin,  1  Hare,  236,  245. 

(q)  Burnc  v.  Robinson,  1  Dru.  &  War.  688  ;    Skirrett  v.  Athi/,  I  Ba.  &  Be.  433. 

(r)  Ogden  v.  Baltams,  1  Jur.  (N.s.)  791. 

(«)  Hudson  V.  Swiftsure  {Oumers  of),  82  L.  T.  389. 

(0  Prr  TcRNER,  L.J.,  Lord  Kensimjton  v.  Bourerie,  7  Do  G.  M.  &  G.  at  p.  157 ; 
I  Jur.  (.N.s.)  at  p.  581.  As  to  the  dillerent  nature  of  the  possession  of  a  person  who 
holds  under  a  receivership  deed,  see  S.  C. 

(w)  Gould  v.  Tancred,  2  Atk.  533  ;  Langton  v.  Waite,  L.  R.  4  Ch.  402.  And  he 
is  bound,  if  required  by  the  interrogatories  in  a  redemption  action,  to  set  out  in 
his  answer  such  particulars  as  will  sufTicicntly  show  the  state  of  the  account,  what 
IS  due  to  hira,  and  what  securities  he  holds  for  his  debt.  {Elwcr  v.  Creasy,  L.  R. 
9  Ch.  69  ;    West  of  England,  etc..  Bank  v.  Nickolls,  6  Ch.  D.  613.) 
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1743.  In  taking  such  account  the  Statute  of    Limitations  is  no   Paragraphs 
bar  where  the  relation  of  mortgagor  and  mortgagee  is  subsisting  ;  ^'^^     1 '45 
because  the  mortgagor  having  a  right  to  get  back  the  value  of  his  Statute  of 
property  subject  to  the  pledge,  every  item  must  be  brought  into  no"bar  h?"' 
account  (.r).  general. 

But  where  the  mortgagee  is  claiming  under  a  tenant  for  life  and 
is  called  to  account  after  his  death  by  the  remainderman,  tlierc 
being  no  fiduciary  relation,  the  account  will  only  be  carried  back 
through  the  six  years  limited  by  the  statute  (y). 

1744.  The  pawnee  of    a  chattel  is  also  bound  to  render  a  due  Pawnee  of 
account  of  all  the  income  and  profits  derived  from  the  pledge,  where  ^^^^j  ^^ 
such  an  account  is  within  the  scope  of  the  bailment,  as  in  the  case  account  for 
of  profits  arising  from  the  labour  of  cattle  pledged  ;  being,  however,  ^^^' 
entitled  to  deduct  all  necessary  costs  and  expenses.     But  it  is  con- 
sidered that  the  pawnee  is  only  liable  for  such  profits  as  he  might 

have,  but  has  not  made,  when  he  has  neglected  an  implied  obligation 
to  employ  the  pledge  at  a  profit ;  as  in  the  case  of  a  ferry-boat  or 
a  coach,  the  employment  of  which,  in  the  ordinary  mode  of  hire, 
was  contemplated  by  the  parties  (z).  There  appears,  however, 
to  be  a  distinction  as  to  benefits  incidentally  arising  to  the  pawnee 
from  the  possession  of  the  pledge,  and  not  acquired  by  its  employ- 
ment for  profit,  where  the  pawnee  is  put  to  expense  in  keeping  it ; 
for  we  have  already  seen  that  if  the  pledge  be  a  cow  or  a  horse,  the 
pledgee  may  take  the  milk  of  the  one,  and  may  ride  the  other,  by 
way  of  recompense  (922). 

1745.  A  person  in  possession  of    an  estate  under  a  deed  which  Mortgagee  iu 
is  in  effect  a  mortgage,  accounts  as  a  mortgagee,  though  the  deed  a^co^^i^ts  as 
under  which  he  holds  is  in  terms  a  deed  of  trust  (a).     Thus  the  such  although 
representatives  of  an  incumbrancer  (being  also  the  trustee  under  fo^^^aVust" 
a  deed  by  virtue  of  which  he  was  to  be  in  possession,  and  to  apply 

the  rents  in  payment  of  the  interest  and  principal  of  the  mortgage 
debt  during  a  certain  period,  and  then  to  sell  and  pay  off  the  residue 
and  hold  the  surplus  upon  the  trusts  of  the  deed),  are  only  Hable  to 
account  (in  a  suit  by  them  for  an  account  and  sale  and  payment  of 
the  mortgage  debt)  as  mortgagees  in  possession  during  actual 
possession,  and  not  for  rents  which  the  trustee  might  have  received 
if  he  had  taken  possession  earlier,  though  after  accepting  the  trust 
he  had  for  many  years  suffered  the  settlor  to  receive  the  rents.  But 
it  seems  that  upon  a  cross  suit  by  the  cestuis  que  trust  of  the  settlement 
to  have  the  benefit  of  the  trusts,  the  trustee's  estate  might  have  been 
made  liable  to  the  earlier  rents  also  (6). 

(x)  Hood  V.  Easton,  2  Jur.  (n.s.)  729.        [y)  Hickman  v.  Upsall,  4  Ch.  D.  Hi. 
(z)  Story,  Bailments,  §  343. 

(a)  Chambers  V.  Qoldwin,  5  Ves.  834  :  9  Ves.  254.  See  Re  Alison,  Johnson  v. 
Mounscy,  11  Ch.  D.  284. 

(6)  Bcare  v.  Prior,  6  Beav.  183. 
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Paraoraph  t 

1746-1749 

What  acts 
render  a 
morteagee 
liable  to 
account  as 
mortgagee  in 
possession. 


In  doubtful 
cases  the 
court  may 
direct  an 
inquiry. 


Mortgagee 
who  calls 
upon  tenants 
to  pay  rents 
t )  him,  and 
yet  neglects 
to  take 
possession, 
is  liable  for 
lossc-s. 

Mortgagee  is 
liable  to 
account  t  j  all 
persoas 
interested 
in  equity  of 
redemption. 


1746.  A  inoi-t«ragee  is  not  held  to  have  taken  possession  merely 
becau.se  he  has  insured  the  property,  or  has  asked  for,  \vithout 
obtainin'4,  the  rent,  if  there  be  no  evidence  of  an  act  amounting 
to  attornment  (c).  But  a  mortgagee  who  distrains  under  an  attorn- 
ment clause,  is  a  mortgagee  in  possession  for  the  purpose  of  taking 
the  accoimts  as  between  himself  and  subsequent  incumbrancers  {d) 
(1767).  Nevertheless,  the  mere  fact  that  the  mortgagees  are 
in  receipt  of  the  rents,  does  not  necessarily  make  them  accountable 
as  mortgagees  in  possession.  The  question  depends  upon  whether 
thev  have  taken  out  of  the  mortgagor's  hands  the  power  and  duty 
of  managing  the  estate  and  dealing  with  the  tenants.  Where, 
therefore,  tliey  merely  gave  notice  to  the  mortgagor's  agent  to  pay 
the  rents  to  them  instead  of  to  the  mortgagor  (which  notice  he 
complied  with),  it  was  held  that  the  mortgagees  were  not  accountable 
as  mortgagees  in  possession  (e). 

1747.  It  is  in  the  discretion  of  the  court  to  grant  an  inquiry 
as  to  the  fact  of  possession,  though  it  is  usual  to  grant  it  upon  the 
suggestion  in  the  pleadings.  The  inquiry  will  be,  whether  the 
mortgagee  have  been  in  possession  of  the  rents  and  profits  as  mort- 
gagee, and  if  he  have,  the  account  is  directed  to  be  taken  against 
him  as  such,  including  wilful  default  ( / )  ;  and  admission  of  posses- 
sion, though  contrary  to  the  fact,  has  been  held  to  make  him  liable 
to  account  on  that  footing  (g). 

1748.  The  mortgagee  who  gives  notice  to  the  tenant  not  to 
pay  rent  to  the  mortgagor,  and  yet  does  not  take  possession,  must 
answer  for  any  loss  arising  from  his  neglect  (A).  He  is,  however, 
not  bound,  upon  taking  possession,  to  enter  upon  the  whole  of  the 
mortgaged  property  ;  and  if  he  suffer  the  mortgagor  to  receive 
the  rent  of  part,  he  will  not  be  charged  constructively,  as  if  in 
possession  of  the  whole  (i). 

1749.  The  mortgagee  is  subject  to  account  to  those  who  are 
interested  in  the  equity  of  redemption,  and  he  cannot  by  any  dealing 
with  the  estate  discharge  himself  of  this  liability  (k).  After  receiv- 
ing notice  of  a  fuisne  mortgage,  the  mortgagee  in  possession 
becomes  liable  to  account  to  the  -puisne  incumbrancer  for  so  much  of 


(c)  Ward  v.  Carttar,  35  Beav.  171 ;  L.  R.  1  Eq.  29. 

(rf)  lie  Stockton  Iron  Furnace  Co.,  10  Ch.  D.  335  ;  Exp.  Harrison,  Re  Belts,  18 
( 'h.  1).  127.  A.S  to  acts  which  amount  to  taking  possession,  see  also  Re  Eslick,  4 
Ch.  D.  496,  and  Notjea  v.  Pollock,  infra. 

(e)  Notjes  v.  Pollock,  32  Ch.  D.  53. 

(/ )  Doljwn  V.  Lee,  1  Y.  &  Coll.  C.  C.  714.  But  no  special  direction  as  to  wilful 
default  .seems  necessary,  for  accounts  are  so  taken  against  the  mortgagee  in 
riosscssion  by  the  course  of  the  court  (1764). 

(g)  Parker  v.  Watkins,  Johns.  133. 

(h)  Heales  v.  M' Murray,  23  Beav.  401. 

(i)  Soar  V.  Dalhy,  15  Beav.  15G  ;    Simmins  v.  Shirley,  6  Ch.  D.  173. 

(A)  Uindc  v.  Blake,  11  L.  J.  Ch.  20. 
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the  surplus  rent  as  he  has  paid  to  the  mortgagor  or  his  representa-    Paragraphs 
tives  ;   but  so  long  as  the  mortgagee  in  possession  is  without  notice  -^ ''*°     \1^^ 
the  jyuisne  mortgagee  cannot  call  upon  him  or  the  mortgagor  for  an 
accoimt  of  the  bygone  rents  {I)  (1721). 

1750.  The  action  of  the;?)i«'swe  incumbrancer,  brought  to  enforce  Suit  by 
his  claim  (the  prior  incumbrancer  being  made  a  party),  amounts  to  f^^'^l^^ 

an  equitable  possession  of  the  rents,  and  binds  {rn)  the  surplus  rents  rendens  prior 

in  the  hands  of  the  prior  incumbrancer  until  the  dismissal  of   the  in^^^ni'^rancer 

^  111  ])o.ssession 

action,  though  it  be  not  prosecuted.  And  the  mortgagee  must  account  liable  to  pay 
for  whatever  he  may  receive  after  the  order  to  account  (w),  though  t""^!^;  ^  ^^^^^ 
the  practice  is  to  direct  the  account  without  future  words.     But  it 
is  said,  he  is  not  bound  to  account  to  a  puime  incumbrancer  for  the 
profits  received  after  foreclosure,  though  he  had  notice  of  his  claim 
before  decree  (o). 

1751.  As  to  surplus  rents  which  the  mortgagee  has  paid  over  to  ^^«<er  as  to 
or  allowed  the  mortgagor  to  receive,  before  any  other  creditor  com-  bcfore^suit!  ^ 
menced  proceedings  or  gave  notice  of  his  claim,  the  mortgagee  will 

be  allowed  them  in  account  as  a  matter  of  just  allowance,  or  may 
have  leave  to  set  of?  any  just  demand  ;  and  no  creditor  can  recover 
the  rents  so  paid  over  or  received  in  any  subsequent  proceeding  (p). 

1752.  A  mortgagee  in  possession    is  chargeable  with    surplus  ^^^'■'^  as  to 
rents,  which   (instead  of  applying  in  discharge  of  principal  and  ^^aui  to  ^^"  ^ 
interest)  he  has  allowed  to  be  received  by  a  married  woman  the  manied 
owner  of  the  estate  not  entitled  for  her  separate  use,  for  her  main-  of°estatr^'^^'' 
tenance,  without  her  husband's  permission.     But  if  there  be  reason-  without 
able  ground  to  suppose  that  on  application  to  the  court,  such  concurrence, 
payments  would  have  been  ordered  or  sanctioned,  the  mortgagee 

will  not  be  charged  with  costs,  of  which  none  will  be  given  on  either 
side  ;  although,  by  disallowing  the  payments,  the  balance  of  the 
account  be  turned  in  the  mortgagor's  favour  (q). 

1753.  \\liere  a  mortgagee,  by  mistake,  included  in  a  lease  of  Mistaken 
the  mortgaged  estate,  land  which  was  not  mortgaged  to  him,  but  to  mortaa^e^'o^f 
another  incumbrancer  who  concurred   in  the  lease,  the  latter  was  lands  not 
held  to  be  entitled  to  have  the  rents  apportioned,  and  to  an  account  |^g  security 
of  a  proportion  of  the  back  rents  (r). 

{I)  Maddocks  v.  Wren,  2  Rep.  in  Ch.  109  ;  Burneij  v.  Sewell,  1  Jac.  &  W.  647  ; 
Parker  v.  Calcraft,  G  Mad.  11  ;    Archdeacon  v.  Bowes,  13  Price,  353,  368, 

(m)  Parker  v.  Calcraft,  6  Mad.  11. 

in)  Bul.strode  v.  Bradley,  3  Atk.  582. 

(o)  Bird  V.  Gandy,  7  Vin.  Abr.  45,  pi.  20. 

(p)  Archdeacon  v.  Bowes,  13  Price,  353,  368  ;    Holton  v.  Lloyd,  1  Mol.  30. 

(q)  Clark  V.  Cook,  3  Do  G.  &  Sni.  333.  But  this  will  not  apply  to  the  property 
of  women  married  after  the  Married  Women's  Property  Act,  1882,  took  effect, 
January  1st,  1883,  or  to  property  acquired  by  any  married  woman  after  that  date. 

(r)  Harryman  v.  Collins,  18  Jur.  501. 


886  ACTKn'S    COXCERN'ING    MORTGAGES.       [PART  VIII. 

Paragraphs  1754.  If    the  incumbrances  be  such  that  they  cannot  be  made 

1754     1759  eg^:>ctual  without  execution  (as  in  the  case  of  a  charge  upon  an 

Account  by  eccle^siastical  benefice,  which  must  be  perfected  by  sequestration),  a 

cmlitoTat  s^ubsecjuent  execution  creditor  is  entitled  to  an  account  against  an 

suit  of  earlier,  although  there  be  incumbrancers  prior  to  both  who  have  not 

pu  ^(-qucn  xakon  out  execution.   For  their  incumbrances,  if  not  proved  in  the 

r  cause,  are  not  recognized  by  the  court ;    and  the  owners  of  them, 

arr'^incum^  being  unable  to  take  the  surplus  themselves,  are  not  suffered  to 

branct-re  prior  keep  it  against  others  who  have  been  more  diligent  (s). 
to  both. 

Guardian  1755.  H    the  guardian  of  an  infant  take  an  assignment  of  a 

takintr  mortgage  on  the  infant's  estate,  he  must  thenceforth  account  as 

_e  on    mortgagee  in  possession  {t)  (though  the  original  mortgagee  had  not 

infant  sestote  entered),  and  not  as  guardian,  for  the  rents  and  profits  which  have 

accounts  ^^        ,  •    i       i  ^  ■         i   i        ^   ■  ■  1 

niortL-acrce  in   been,  or  might  have  been,  received  by  him  since  the  assignment. 

AliUr  where  1756.  But  a  Solicitor  who  pays  off  the  mortgage  debt  of  his 
Bolicitor  pavs  client  will  be  treated  as  his  asent,  and  not  as  mortgagee  in  possession, 
SfbtTSS.  tliough  he  receives  the  rent^). 

Transferee  of  1757.  The  assignee  of  a  mortgage  claiming  under  an  assign- 
blnmd'^Cv  Client,  made  without  the  privity  of  the  mortgagor  to  the  account, 
state  of "  will  receive  from  the  mortgagor  so  much  only  as  is  due  on  the 
between^his  security,  without  reference  to  what  was  paid  on  the  assignment  (x). 
assignee  and  So  the  mortgagor,  upon  an  assignment  so  made,  loses  none  of  his 
paeore^'^*         right  to  an  account  of  past  receipts  from  the  mortgagee  (y)  who 

has  been  in  possession,  though  the  latter  may  have  accounted  with 

the  assignee  (1707). 

Mortgagee  1758.  The  mortgagee   who   transfers    his    mortgage   does   not 

remaiasTiablp  thereby  get  rid  of  his  liability  to  future  accounts,  but  may  be 
even  for  decreed  to  account,  both  before  and  after  the  assionment  (2)  ;  which 

I  lit  lire*  \   /  ^ 

accounts  ^eems  to  have  been  put  upon  the  reason  that  the  mortgagee  must 
nnlcKs  be  responsible  for  the  person  to  whom  he  assigns  the  mortgagor's 

by  direction    estate.  But  it  has  been  doubted,  whether,  if  the  mortgagor  hides, 
of  court.         so  that  he  cannot  be  served  with  process  in  a  foreclosure  suit,  the 
mortgagee  should  l)e  answerable  after  assignment  (a).     Nor  is  he 
answerable  where  he  assigns  by  the  direction  of  the  court  (6). 

Receiver  1759.  Where  the  creditor  is  in  possession  of  the  debtor's  estate 

becoming  .  i        i  •  e 

as  receiver  under  his  power  of  attorney,  and  afterwards  becomes 
mortgagee  of  the  same  estate,  he  will  not  necessarily  be  charged  as 

(«)  Cuddinglon  v.  Withy,  2  Swans.  174. 

(0  Bishop  V.  Sharp,  2  Vern.  4G9,  per  Sir  N.  Wright. 

(«)   Ward  V.  Carttar,  L.  R.  1  Eq.  29. 

(ar)  Turner  v.  Smith,  [1901]  1  Ch.  213. 

(y)   Venahlr.',  v.  Foyle,  1  Ch.  Ca.  3. 

(z)  1  Eq.  Ca.  Ab.  328,  PI.  2  ;   Hall  v.  Heward,  32  Ch.  D.  430. 

(a)   Vcnablcs  v.  Foyle,  1  Ch.  Ca.  3. 

(fj)  Hall  V.  Ileward,  supra. 


■  ai3 
receiver. 
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a  mortwaaee  from  tlie  time  of  his  becominf^  so  ;    but  must  still   Pamgrapls 
account  (c),  and  is  entitled  to  allowance  as  a  receiver,  during  the  ^'O^— -^'O^ 
•subsistence  of  the  trusts  for  which  the  power  was  executed. 

1760.  The  tenant  for  life  being  bound  to  keep  down  the  interest  Tenant  for 
upon  mortgages  ((?)  (1854),  the  accounts  will  be  taken  as  against  Jjf'^^^JjjJJjJJ*'^^ 
his  assignee  on  the  footing  that  as  such  assignee  he  was  bound  to  must  keep 
keep  down  the  interest  of  the  incumbrances  affecting  the  inheritance,  on'^'^^JrtSges. 
which  were  vested  in  him,  out  of  such  rents  as  he  had  received  (e)  ; 

but  during  the  life  estate  the  assignee  is  not  liable  to  account  as  a 
mortgagee  in  possession  (/). 

1761.  An  elegit  creditor  coming  under  1  &  2  Vict.  o.  110,  s.  13,  Accounts  by 
for  a  sale  of  the  estate,  was  compelled  to  submit  to  account  as  a  creditor  in 
mortgagee  in  possession  {g),  as  the  price  of  the  rehef  sought  (A)  ;  possession 
but  he  will  not  be  liable  to  this  form  of  account  unless  he  has  actually 
obtained  possession  under  his  elegit  to  the  exclusion  of  the  mort- 
gagor (^). 

To  avoid  circuity,  a  judgment  creditor  who  gets  into  possession 
as  assignee  of  a  term  of  which  he  is  a  trustee  for  the  debtor,  and 
not  under  an  elegit,  may  set  off  the  rents  and  profits  which  he  has 
received,  against  the  amount  due  to  him  in  respect  of  his  judgment 
debt ;   but  he  will  be  charged  as  mortgagee  in  possession  {h). 

Where  a  judgment  creditor  in  possession  has  obtained  assign- 
ments of  several  judgments,  the  rents  are  to  be  applied,  first  in 
discharge  of  the  interest,  and  then  of  the  principal  of  the  judgment 
debt,  in  respect  of  which  he  took  possession  (1793),  and  then  in 
discharge  of  the  principal  and  interest  of  the  several  judgments  in 
succession,  and  not  of  the  interest  on  all  the  judgments,  before 
payment  of  the  principal  of  any  of  them  il). 

1762.  An  equitable  mortgagee,  by  deposit,  may  have  an  account  Equitable 
against  the  Crown  of  rents  and  profits  received  under  an  extent  {m).  entitled  to 

(c)  Lord  Trimle-sfon  v.  Hamill,  1  Ba.  &  Be.  377. 

{d)  Blake  v.  Foster,  2  Ba.  &  Be.  387. 

(e)  Incorporated  Society  v.  Richards,  1  Dru.  &  War.  258.  In  this  case  the  assignee 
was  holding  over  adversely  to  those  in  remainder. 

(/)  Whitbread  v.  S)nith,  3  De  G.  M.  &  G.  727. 

(g)  Bull  V.  Faulkner,  1  De  G.  &  Sm.  685.  See  O'Brien  v.  3Iahon,  2  Dru.  &  War. 
306. 

(h)  Account  of  the  sum  due  to  the  plaintiff  for  princi^jal,  interest,  and  costs  on 
his  judgment  debt  [or,  where  the  judgment  creditor  is  an  assignee,  on  foot  of  the 
judgment  obtained  by  A.  against  B.],  and  of  all  sums  received  by  him,  or  by  his 
order,  or  for  his  use,  in  respect  of  the  rents  and  profits  of  the  lands,  whereof  posses- 
sion had  been  delivered  to  him  by  the  sheriff  [or  from  and  out  of  the  real  and 
personal  property  of  the  judgment  debtor],  or  which,  without  his  wilful  default, 
might  have  been  received. 

(i)  Kingston  v.  Cowhridge  Rail.  Co.,  41  L.  J.  Ch.  152. 

(k)  Hele  v.  Lord  Bezleij,  17  Beav.  14. 

(I)  Skirrett  v.  Athy,  1  Ba.  &  Be.  433  ;  see  Montgomery  v.  Donuhoc,  5  Ir.  Ch,  R. 
495  ;   Kirby  v.  O'Shec,  1  Jones.  565. 

{in)  Casberd  v.  Att.-Gen.,  Dan.  238. 
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ACTIONS    CONCERNING    MORTGAGES.       [PART  VIII. 

The  inquirv  will  be.  who  has  received  the  rents  and  profits  of  the 
estate  since  the  same  was  seized  into  the  hands  of  His  Majesty, 
under  the  writ  of  extent  against  A.  B.,  and  by  what  authority  and 
to  what  amoimt,  and  what  has  become  thereof  (1010). 

1763.  After  redemption,  the  mortgagor  cannot  recover  from 
the  estate  of  the  deceased  mortgagee,  under  the  common  prayer 
in  a  creditor's  suit,  sums  claimed  in  respect  of  the  profits  of  the 
estate  during  the  mortgagee's  possession,  even  though  at  the  date 
of  the  order  for  redemption  the  mortgagor  was  ignorant  of  the 
subject  of  the  claim.  The  only  remedy  in  such  a  case  is  to  take 
proceedings  to  correct  the  decree  (?i). 

Sub-section  (5). — The  Manner  ofcJiarging  the  Mortgagee  in  Possession 
and  of  Allowances  in  his  favour. 

1764.  The  account  usually  directed  against  the  mortgagee  in 
possession,  either  of  tangible  property  or  of  a  business  (o),  is  of 
what  he  has,  or  icithout  wilful  default  might  have  received  from  the 
time  of  his  taking  possession.  And  this  will  include  the  receipts 
of  any  person  whom  the  mortgagee  has  put  into  possession  without 
a  just  title,  and  in  derogation  of  the  rights  of  the  mortgagor  (p). 

1765.  If  the  mortgagee  has  sold  the  property,  the  account  will 
extend  to  the  proceeds  of  sale  received  by  him,  or  which  without 
wilful  default  he  might  have  received  ;  but  (if  no  special  case  be  made) 
there  will  not  be  an  inquiry  into  the  propriety  of  the  sale  or  the 
arlequacy  of  the  price  {q). 

1766.  It  has  been  said,  that  the  case  of  an  account  against  a 
mortgagee,  is  the  only  instance  in  which  the  court  directs  an  account 
on  the  footing  of  wilful  default  without  any  special  case  made  for 
the  purpose  (r)  ;  although  a  purchaser,  whose  purchase  has  been 
set  aside  and  ordered  to  stand  as  a  security,  is  within  the  rule  (s). 
The  mortgagee,  however,  will  not  be  subject  to  such  an  account, 
unless  it  be  shown,  not  merely  that  he  was  in  possession,  but  that 
he  was  so  in  the  character  of  mortgagee.  If  he  enter  and  receive  the 
rents  as  tenant  for  life  of  the  equity  of  redemption  {t),  or  under  an 
agreement  of  tenancy,  or  in  the  real  or  supposed  character  of  pur- 


(re)  Shoobrid/je  v.  Woods,  8  Jur.  27. 

(o)  Wilhaim  V.  Price,  1  Sim.  &  St.  581  ;  see  Chaplin  v.  Young,  33  Beav.  330. 
An  to  hi.s  position,  if  he  becomes  a  partner  in  the  business,  see  Lord  Eluon's  reraarlcs 
in  Rowe  v.  Wood,  2  .Jac.  &  W.  at  pp.  Fyoii,  558. 

(p)  National  Bank  of  Australasia  v.  United  Hand- in- Hand,  etc.,  Co.,  4  App.  Gas. 
391. 

(7)  Maijp.r  v.  Murray,  8  Ch.  D.  424  ;  Kimj  v.  Kitchener,  Scton,  6th  ed.  1958 ; 
Fnrrar  v.  Farrars,  Ltd.,  40  Ch.  D.  395. 

(r)  Lord  Kmsintjlon  v.  Bouverie,  7  Dc  G.  M.  «S:  G.  at  p.  156,  per  Turner,  L-J. 
(9)  Adams  v.  Hworder,  2  De  G.  J.  &  S.  44. 
(0  Lord  Kensinrjton  v.  Bouverie,  supra. 
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chaser,  or  otherwise  do  not  assume  to  receive  them  as  mortgagee    Paragrajoka 
in  possession,  he  will  not  be  liable  to  this  form  of  account  (u).  1766—1767 

So  where  a  person  got  into  possession  under  a  forfeiture,  and 
not  as  mortgagee,  and  held  without  complaint  or  claim  for  several 
years,  and  was  dealt  with  by  persons  who  had  acknowledged  that 
their  rights  were  gone,  and  had  accepted  his  bounty  ;  the  court 
refused  to  entertain  a  suit  by  such  persons  seeking  to  charge  the 
possessor  as  mortgagee  (x). 

1767.  The  statement  in  general  language  by  two  of   the  learned  The  mere 
judges  of  the  Court  of  Appeal  (but  which  was  probably  made  with  anluom-^^ 
reference    to  the  case  before  them,  in  which  the   mortgagees  had  mcnt  clause 
actually  distrained  for  rent  under  an  attornment  clause  in  the  IJ^^'^of*^'' 
security) — that  an  actual  lease  being  created  by  the  attornment,  make  mort- 
witli  a  reservation  of  rent,  the  mortgagees  are  in  possession,  and  as^ortsag^ee 
liable  to  account  in  respect  of  the  rent  as  against  any  subsequent  in  possession, 
incumbrancer  for  what  they  had,  or,  but  for  their  wilful  default, 
might  have  received  (y)  (1746),  has  led  to  a  contention  (which  has, 
however,  been  held  to  be  unfounded)  (z),  that  the  mere  existence 
of  the  attornment  clause  makes  the  mortgagee  a  mortgagee  in 
possession,  liable  to  account  to  puisne  incumbrancers  (a)  as  for 
wilful  default  in  respect  of  the  rent  reserved.     It  may  be  true  that 
an  attornment  implies  the  possession  of  the  mortgagee  ;  but  it  does 
not  follow  (as  in  effect  seems  to  have  been  laid  down  in  the  Court 
of  Appeal)  that  the  mortgagee  can  only  take  an  attornment  in  his 
security,  subject  to  the  inconvenient  consequence  of    being  liable 
to  such  an  account.     The  taldng  the  account  in  that  form  is  a  rule 
of  equity  intended  to  prevent  a  mortgagee  from  getting  more  by 
means  of  actual  possession  of  his  mortgagor's  estate,  than  he  is 
entitled  to,  and  will  not  be  strained  so  as  to  convert  a  mere  technical 
possession  into  a  real  and  burdensome  possession,  contrary  to  the 
intention  of  the  parties  to  the  security.     The  time  of  levying  the 
distress  is  obviously  in  such  a  case  the  time  of  taking  possession, 
just  as,  where  the  tenant  is  a  third  person,  actual  possession  arises 
from  his  attornment  on  the  demand  of  the  mortgagee.     And  this 
view  agrees  with  the  observation  made  in  another  case,  in  which 
(although  the  attornment  was  not  to  operate  until  the  mortgagees 
should  be  entitled  to  enter  on  default  by  the  mortgagor  in  his  stipu- 
lated payment),  it  was  said  that  the  relation  between  the  parties 

(u)  Page  v.  Limvood,  4  CI.  &  Fin.  .399  ;  Parkinson  v.  Hanbury,  L.  R.  2  H.  L.  1, 
distinguishing  Neesom  v.  Clarkson,  2  Hare,  163. 

(x)  Blennerhassett  v.  Day,  2  Ba.  &  Be.  104,  125. 

(y)  Re  Stockton  Iron  Furnace  Co.,  10  Ch.  D.  335  ;  Per  James  and  Bramwell, 
L..J.J.,  pp.  356,  357.  Recognized  in  Exp.  Punnett,  Re  Kitchin,  16  Ch.  D.  226  ;  Exp. 
Harrison,  Re  Beits,  18  Ch.  D.  127  ;  and  see  Green  v.  Marsh,  [1892]  2  Q.  B.  330,  336. 

(z)  Stanley  v.  Grundy,  22  Ch.  D.  478. 

(a)  It  cannot  be  contended  that  it  could  render  him  liable  to  so  account  to  the 
mortgagor  ;  Exp.  Harrison,  Re  Beits,  supra. 
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was  not  the  ordinary  one  of  landlord  and  tenant,  but  the  ordinary 
relation  between  mortgagor  and  mortgagee  (6). 

1768.  The  fruits  of  the  mortgagee's  distress  are  applicable,  even 
without  anv  express  provision  to  that  effect,  in  payment  of  the 
principal  as  well  as  the  interest  of  the  mortgage  debt,  or  of  the 
principal  alone,  if  no  interest  be  due  (c). 

The  circumstance  that  the  amount  and  time  of  payment  of  rent, 
coincide  with  the  amount  and  time  of  payment  of  interest,  is  not 
sufficient  to  make  the  fruit  of  the  distress  applicable  to  interest 
alone  (d). 

1769.  The  mortgagee  is  not  usually  required  {e)  to  account  for 
more  than  he  has  received,  or  according  to  the  actual  value  of  the 
land,  unless  it  can  be  proved,  that  but  for  his  gross  default,  mis- 
management or  fraud,  he  might  have  received  more. 

Such  may  be  evidenced  by  his  refusal  or  removal  of  a  sufficient 
tenant  (/),  who  offered  or  paid  a  certain  rent ;  his  refusal  or  com- 
bination with  the  tenant  {g),  to  receive  the  rent,  or  to  take  out 
execution  on  a  judgment  in  ejectment ;  or  his  making  an  improper 
use  of  his  security,  by  suft'ering  the  mortgagor  himself  to  take  the 
profits  {h),  to  the  prejudice  of  his  other  creditors,  or  where  he  is 
bankiTipt,  of  his  trustee. 

But  in  these  cases  the  proof  must  be  distinct.  The  mortgagor 
is  not  suffered  to  bring  in  the  mortgagee,  and  ask  him  how  much 
rent  he  could  have  got,  when  in  possession,  nor  to  involve  him  in 
a  minute  inquiry  {%),  whether  some  person  was  ready,  unknown  to 
him,  to  have  given  more  rent  for  the  estate  ;  and  the  mortgagee 
may  even  be  excused  for  refusing  a  higher  offer  from  a  sufficient 
person  ;  as  if  the  tenant  in  possession  be  in  arrear,  and  by  removing 
him  the  arrear  might  have  been  lost.  And  it  is  the  duty  of  the 
mortgagor,  if  he  has  the  opportunity,  to  give  notice  to  the  mortgagee, 
that  the  estate  can  be  made,  and  to  assist  him  in  making  it,  more 
productive  ;  which  if  he  omit  to  do,  and  lie  by,  making  no  objection 
to  the  mortgagee's  proceedings,  he  cannot  afterwards  charge  him 
with  mismanagement.     Therefore,  a  mortgagee  in  possession  of  a 


(h)  Exp.  Islicrwood,  Re  Knight,  22  Ch.  D.  at  p.  391,  per  Je.ssel,  M.R. 

(c)  Re  Stockton  Iron  Furnace  Co.,  10  Ch.  D.  335  ;  Exp.  Harrison,  Re  Belts,  18 
Ch.  D.  127  ;  notwithstanding  Hampson  v.  Fellows,  L.  R.  6  Eq.  575  ;  Exp.  Tempest, 
Re  bats.  W.  N.  (1881),  74,  110. 

((f)  Exp.  Harrison,  Re  Belts,  supra. 

(e)  Anon.,  1  Vern.  45  ;  Hmhes  v.  Williams,  12  Ves.  493  ;  Wrafjg  v.  Denham, 
2  Y.  &C.  Ex.  117. 

(/)  Anon.,  1  Vera.  45  ;  Noyes  v.  Pollock,  32  Ch.  D.  53,  61  ;  W?iite  v.  City  of 
London  Brewery  Co.,  42  Ch.  1).  237. 

i'j)  Duke  oj  Bucks  v.  Gayer,  1  Vcrn.  258. 

(h)  Chapman  v.  Tanner,  1  Vern.  267  ;  Coppring  v.  Cooke,  1  Vern.  269  ;  and 
see  Loftus  v.  Su-ift,  2  Scb.  &  Lef.  at  p.  056. 

(i)  Metcalf  V.  Campion,  1  Mol.  238  ;  Hughes  v.  Williams,  12  Ves.  493  ;  Brandon 
V.  Brandon,  10  \V.  R.  287. 
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block  of  residential  flats,  who  manaoed  them  (without  nediffence)    Pm-agrnphs 
at  a  loss,  was  allowed  such  loss  in  his  accounts  (A-).  ' ' 

1770.  The  mortgagee  in  possession  accounts  for  rent,  after  the  Rate  of  rent 

rate  which  has  been  reserved.     But  if  fraud  or  wilful  default  be  ^°'"  Y^"^^^ 

mortgagee 

shown  by  the  other  party,  it  will  be  for  the  mortgagee  to  prove  that  accountable, 
no  tenant  offered,  or  could  be  had,  with  reasonable  diligence.     Any 
act  to  prevent  the  letting,  to  which  the  mortgagor  was  a  party, 
will  be  an  answer  to  the  charge  of  wilful  default  (l). 

The  price  at  which  the  mortgagor  proves  the  estate  to  have  been 
let,  whilst  in  the  hands  of  the  mortgagee,  will  be  taken  (m)  to  be  the 
rate  at  which  it  was  let  during  the  whole  time  of  his  possession, 
unless  he  show  the  contrary. 

1771.  Where  the  mortgagee  employs   an  agent  to  collect  the  Mortgagee  in 
rents,  he  must  account  for  all  the  rents  received  by  that  agent,  and  possession 
not  merely  for  what  the  agent  has  paid  to  him  ;   and  the  death  of  for  defaults 
the  agent  and  consequent  difficulty  of  proving  what  the  agent  of  his  rent 
received  is  no  answer  (n). 

1772.  Where  a  lease  made  by  the  mortgagor  to  the  mortgagee  Mortgagee 

has  been  set  aside  (433),  the  mortgagee  will  not  be  charged  with  i"  actual 

1-1  1  1  111       1  /   \    -p     1         •  occupation, 

a  higher  rent  than  that  reserved  by  the  lease  (0)  it  the  circum- 
stances were  such  that  no  higher  rent  could  be  obtained.  And  if  a 
fair  rent  have  been  reserved  on  such  a  lease,  the  mortgagee  will  be 
charged  (p)  in  account  with  the  rent  as  it  became  due,  till  the  first 
day  of  payment  after  the  commencement  of  the  plaintiff's  action, 
and  from  that  time  at  a  fair  rent  to  be  fixed  by  the  court. 

If  the  mortgagee  be  chargeable  with  an  occupation  rent,  it  will 
be  ordered  to  be  set,  and,  if  necessary,  special  directions  will  be 
given  for  ascertaining  its  value  ;  but  no  rent  will  be  charged  during 
such  time  as  the  property,  from  its  ruinous  state,  or  for  any  other 
reason,  was  incapable  of  making  any  return  (q). 

1773.  If    it  be  sought  to  charge  the  mortgagee  in  possession  Where  occu- 

with  an  occupation  rent,  it  ought  to  appear  on  the  pleadings  that,  P^*|0!^  ^^^^ 

either  by  himself  or  his  servant,  he  has  been  in  actual  occupation  against  mort- 

of  the  whole  or  some  part  of  the  estate,  the  mere  allegation  of  S^gee  it 

.  ...  ought  to  be 

possession   not   being    sufficient  (r)  ;     and    the    direction   will    be  expressly 

prefaced  by  an  inquiry  as  to  the  fact  of  occupation  (s),  unless  it  be  pl^^^^*^^^- 

admitted. 

(k)  Bompas  v.  King,  33  Ch.  D.  279. 

(I)  Trimleston  v.  Hamill,  1  Ba.  &  Be.  375  ;   Metcalfe  v.  Campion,  1  Mol.  238. 

(m)  Blacklock  v.  Barnes,  Sel.  Ch.  Ca.  53. 

(w)  Noyes  v.  Pollock,  30  Ch.  D.  336.        (0)  Gubbi)is  v.  Creed,  2  Sch.  &  Lef.  2U. 

(p)  Webb  V.  Borke,  2  Sch.  &  Lef.  661. 

iq)  Seton,  6th  ed.  1959  ;    Marshall  v.  Cave,  3  L.  J.  (o.s.)  Ch.  57. 

(r)  Trulock  v.  Bobey,  15  Sim.  265  ;  Shepard  v.  Jones,  21  Ch.  D.  469.     See  Fee  v. 
Corbine,  11  Ir.  Eq.  R.  406. 
(s)  Seton,  6th  ed.  1959. 


SO-2  ACTIONS    CONCERXIN'G    MORTGAGES.       [PART  VIII. 

Paragraphs        If  he  liave  sold  the  estate,  the  admission  of  the  purchaser  into 
1773 — 1775  possession  before  the  stipulated  time,  will  not  make  the  mortgagee 
liable  for  occupation  rent,  though  he  may  have  admitted  him  upon 
terms  which  raise  a  claim  for  wilful  default  (/). 

Hi.w  brewers       1774.  Mortgagees  of  a  public-house  with  a  covenant  that  all  beer 
wh..  art'  should  be  purchased  from  them,  are  (if  thev  take  possession)  liable 

j>ossi-<sion  of    to  accoimt  for  such  rent  as  they  might  have  received  if  the  house 
a  IU-.1  house    ^^qj-q  jgt;  as  a  free  (as  distinguished  from  a  tied)  house.     But  they 

are  not  liable  to  account  for  profits  made  by  them  by  selling  beer 

on  the  premises  (w). 

Similarly  a  co-owner  of  a  patent  who  takes  a  mortgage  of  his 

co-owner's  share,  is  not  bound  to  bring  his  profits  into  account  as 

mortgagee  in  possession  (x). 

What  ox-  1775.    The   mortgagee  will  be    allowed   moneys  paid  for  the 

iK-inhture  by   i-edemution  of  land  tax  (y),  and  for  the  renewing  of  leases  upon 

mortjpiLrfc  in  _       ^  \j/'  o  r 

iKK<.^f*tfion  which  the  estate  is  held,  though  there  be  no  covenant  by  the  mort- 
1 11  w  I  h'  ?^o^6  to  renew  (z)  ;  as  well  as  what  he  has  expended  for  the  preserva- 
tion of  the  estate,  as  for  head  rent,  or  in  preserving  the  property 
from  deterioration  (a),  or  in  supporting  the  mortgagor's  title  to 
the  estate,  where  it  has  been  impeached,  or  otherwise  doing  what  is 
essential  to  protect  the  mortgagor's  title  (6),  or  to  make  his  own 
title  good  against  the  mortgagor,  at  law  or  in  equity,  or  in  taldng 
out  administration  to  the  mortoagor  to  secure  himself,  in  case  he 
were  defeated  at  law  (c).  Money  laid  out  in  perfecting  the  mort- 
gagee's title,  as  in  payment  of  the  fines  and  fees  upon  admission  to 
copyholds,  and  the  costs  of  procuring  a  (necessary)  Act  of  Parliament 
will  also  be  allowed  to  the  mortgagee,  and  so  will  premiums  due  to 
an  insurance  office  (being  mortgagees)  which  the  mortgagor  has 
agreed  to  pay  (d).     All  such  moneys  will  be  added  to  the  principal 

(t)  Shepard  v.  Jones,  supra. 

(u)  White  V.  City  of  London  Bretvery  Co.,  42  Ch.  D.  237. 

(r)  Steers  v.  Rogers,  [1892]  2  Ch.  13  ;  [1893]  A.  C.  232  ;  and  see  Taylor  v.  Mosttjn, 
:U  Ch.  D.  226. 

(.y)  Knowles  v.  Chapman,  Seton,  Gth  ed.  1977. 

(z)  Woolley  v.  Drag,  2  Anst.  551  ;  Manlove  v.  Bale,  2  Vcrn.  84  ;  Lacon  v.  Merlins, 
3  .\tk.  4.     But  he  cannot  compel  the  mortgagor  to  renew. 

(«)  Burrowes  v.  Molloy,  2  Jo.  &  Lat.  521  ;   Brandon  v.  Brandon,  10  W.  R.  287. 

(fe)  Godfrey  V.  Watson,  3  Atk.  517  ;  Sandon  v.  Hooper,  6  Beav.  246,  (affirmed  14 
L.  J.  Ch.  120).  As  to  the  construction  of  a  provision  in  a  colonial  security,  that 
certain  payments  bj'  the  mortgagee  for  licences,  fees,  and  other  charges  should  be 
a  charge  upon  the  estate,  see  Fenton  v.  Blackwood,  L.  R.  5  P.  C.  167. 

(c)  Lo7naT  v.  Hide,  2  Vern.  185  ;  Ramsden  v.  Lanqley,  2  Vern.  536.  But  not  costs 
'>f  defending  hLs  title  to  the  mortgage  against  a  third  person.  {Parker  v.  Walkins, 
•Fohns.  133.) 

(d)  Earl  FitzwilUam  v.  Price,  4  Jur.  (n.s.)  889  ;  and  see  Brown  v.  Price,  4  Jur.  (n.s.) 
882.  But  the  premiums  will  be  disallowed  if  the  insurance  be  not  actually  effected  by 
the  ofiice.  (Grey  v.  Elli.wn,  1  Giff.  438.)  In  the  Court  of  Admiralty  the  rule  as 
to  charges  for  wages,  towage,  and  pilotage  is,  that  neither  the  owner  nor  the  bond- 
holder will  be  allowed  them,  unless  they  were  paid  with  the  sanction  of  the  court, 
which  may  be  had  without  instituting  a  suit.  (The  Janet  Wilson.  Swab.  261  ;  The 
Cornelia  Henriette,  L.  R.  1  Ad.  &  E.  51  ;   The  Fair  Haven,  L.  R.  1  Ad.  &  E.  67.) 
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debt,  and  like  it  will  carry  interest  (1812)  against  the  mortgagor  ;    Paragmpits 
but,  when  laid  out  by  a  subsequent  mortgagee  in  possession,  will  not  ^''^^     1776 
be  allowed  as  against  the  first  mortgagee  (e). 

Where  a  first  mortgagee  in  possession  has  (after  a  redemption 
decree  in  a  suit  by  a  second  mortgagee)  expended  money  in  perma- 
nent improvements,  the  court  (in  ascertaining  the  occupation  rent 
which  he  is  liable  to  pay)  will  make  no  addition  in  respect  of  the 
increase  in  value  caused  by  his  improvements,  unless  the  expenditure 
is  allowed  to  him  in  his  accounts  (/ ). 

1776.  Money  paid  for  insuring  the  mortgaged  property  against  insurance 
fire  was  formerly  not  allowed,   whether  the  mortgagee  were  in  premiums, 
possession  or  not ;  unless  the  insurance  were  effected  and  continued, 
in  conformity  with  the  provisions  of  the  mortgage  deed  {(j). 

But  by  the  Conveyancing  and  Law  of  Property  Act,  1881,  a 
mortgagee  (where  the  mortgage  is  made  by  deed  after  December 
31st,  1881),  has  power  as  if  conferred  by  the  deed  and  at  any  time 
after  its  date,  and  subject  to  any  variations  and  extensions  therein, 
to  insure,  and  keep  insured  against  loss  or  damage  by  fire,  any 
building  or  any  effects  or  property  of  an  insurable  natm-e,  whether 
affixed  to  the  freehold  or  not,  and  which  forms  part  of  the  mort- 
gaged property,  to  an  amount  not  exceeding  the  amount  specified 
in  the  mortgage  ;  or  if  none  be  specified,  then  to  an  account  not 
exceeding  two-thirds  of  the  sum  required  in  case  of  total  destruction 
to  restore  the  property  insured  (A). 

The  power  is,  however,  inapplicable  where  there  is  a  declaration 
in  the  mortgage  deed  that  no  insurance  is  required  ;  or  where  an 
insurance  is  kept  up  by  or  on  behalf  of  the  mortgagor  in  accordance 
with  the  mortgage  deed ;  or  where  the  mortgage  contains  no 
stipidation  respecting  insurance,  and  an  insurance  is  kept  up  by  or 
on  behalf  of  the  mortgagor  to  the  amount  in  which  the  mortgagee 
is  by  the  Act  authorized  to  insure  {i). 

The  premiums  paid  for  insurance  are  made  a  charge  upon  the 
mortgaged  property  in  addition  to  the  mortgaged  debt,  and  with  the 
same  priority,  and  with  interest  at  the  same  rate  as  the  mortgage 
money  (/c). 

All  money  received  on  an  insurance  effected  under  the  mortgage 
deed  or  under  the  Act  shall,  if  the  mortgagee  so  requires,  be  applied 

(e)  Landoivners\  etc..  Drainage  and  Inclosvre  Co.,  v.  Ashford,  16  Ch.  D.  411. 

( / )  Bright  v.  Campbell,  54  L.  J.  Ch.  1077. 

(g)  Dobson  v.  Land,  8  Hare,  216  ;   BellaiuTf  v.  Brickenden,  2  Johns.  &  H.  137. 

(/i)  Sections  19  (1),  (2),  (3),  (4),  23  (1).  The  Act  (s.  71  and  2nd  schedule)  repeals 
the  power  of  insurance  given  by  23  &  24  Vict.  c.  145,  s.  11,  and  folio wmg  sections  ; 
but  so  as  not  to  affect  the  validity  or  invaliditj-  of  any  operation,  effect  or  conse- 
quence of  any  instrument  executed  or  made,  or  of  anything  done  or  suffered  before 
the  commencement  of  the  repealing  Act,  or  any  proceeding,  action  or  thing  then 
pending  or  uncompleted. 

(0  Section  23  (2).  (/.■)  Section  19  (1)  (ii). 
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bv  the  mort'^af^or  in  making  good  the  loss  or  damage  in  respect  of 
whicli  the  money  is  received  (/).  But  {m)  without  prejudice  to 
any  obligation  to  the  contrary  imposed  by  law  {n)  or  by  special 
contract,  a  mortgagee  may  require  that  all  money  received  on  an 
insurance  be  applied  in  or  towards  discharge  of  the  money  due  under 
his  mortaa^e. 

A  prudent  mortgagee  of  property  which  consists  wholly  or  partly 
of  buildings,  will  of  course,  notwithstanding  this  power,  take  care 
that  his  security  contains  the  usual  covenant  for  insurance  by  the 
mortsa^or,  with  a  provision  that  the  insurance  so  effected,  or  anv 
insurance  made  by  the  mortgagee  imder  the  statutory  power,  shall 
be  for  a  specified  sum  or  for  the  full  value  of  the  buildings. 

It  is  not  easy  to  understand  why  the  statutory  limitation  of  two- 
thirds  of  the  value  was  adopted  ;  nor  how,  if  the  property  be  entirely 
destroyed  bv  fire,  the  mortgagee,  so  limited,  can  effectually  use  the 
power  given  him  to  make  good  the  loss  by  means  of  it. 

1777.  If  the  mortgagor  and  mortgagee  effect  a  joint  insurance 
on  the  mortgaged  estate,  the  mortgagee  paying  the  premiums,  and 
on  the  premises  being  destroyed  by  fixe,  the  mortgagor's  assignees 
procure  payment  from  the  company,  they  will  be  ordered  to  pay  it 
into  com-t,  though  they  have  already  paid  it  to  the  account  in 
banlcruptcy  ;  there  being  no  right  in  one  of  the  parties  in  respect 
of  a  joint  secm'ity  to  apply  the  produce,  irrespective  of  the  claims 
of  the  other  party  (o). 

1778.  So  long  as  the  equity  of  redemption  remains  with  the 
mortgagor,  he  is  bound  to  indemnify  the  estate  against  expenses 
incurred  in  protecting  the  title  {p)  ;  and  even  where  the  equity 
has  passed  into  the  hands  of  an  assignee,  expenses  so  incurred, 
if  the  mortgagee  remain  passive,  will  not  fall  upon  the  estate  {q)  ; 
though  the  mortgagee  have  been  made  a  party,  and  the  result  is 
advantageous  to  him. 

1779.  The  mortgagee  in  possession  is  bound  to  act  as  a  provident 
o\vner,  and  he  will  be  liable  for  wilful  default,  if,  being  in  possession 
under  a  mortgage  of  unfinished  leasehold  buildings,  he  neither  sells 
the  property  nor  completes  the  buildings,  whereby  the  leases  are 
forfeited  (r).  But  he  is  not  obliged  to  incur  the  cost  and  risk  of 
defending  a  doubtful  right  to  the  possession  of  the  property  of  other 
persons  which  he  has  distrained  for  rent,  after  a  threat  of  pro- 


(0  Section  23  (3).  (m)  Section  23  (4). 

(n)  See  14  Geo.  3,  c.  78  ;  28  &  29  Vict.  c.  90,  s.  34  :  Simpson  v.  Scottish,  etc., 
Jn-8urunce  Co.,  9  Jur.  (x.s.)  711  ;   Exp.  Gorehj,  10  Jur.  (n.s.)  1085. 

(o)  Rofjera  v.  Grazehrook,  12  Sim.  557. 

(p)  Langton  v.  Langlon,  18  Jur.  1092;    Pheni  v.  Gillan,  5  Hare,  1. 

(7)  Ldiujton  V.  Lmifjlmi,  18  Jur.  1092. 

(r)  Perry  v.  Walkf.r,  24  L.  J.  Ch.  319,  appealed  on  other  points;  Taylor  v. 
Mofhjn,  33  Ch.  D.  226,  234. 
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cecdings  to  recover  it  (s).     So  the  mortgao;ce  of  a  debt  is  liable  for   raragraphs 
its  loss  if  it  becomes  irrecoverable  by  his  wilful  default  (t).  1779—1780 

He  will  not  be  charged  with  deterioration  of  the  property  arising 
from  ordinary  decay  by  time,  nor  even  from  want  of  repair,  which 
has  caused  a  diminution  in  the  annual  value  ;  and  it  has  been  said 
that  he  ought  not  to  be  charged  with  the  same  degree  of  care,  which 
a  man  is  supposed  to  take  who  keeps  possession  of  his  own  property. 
But  he  ought  to  do  such  repairs  as  he  can  pay  for,  out  of  the  rents 
received  after  his  interest  is  paid  {u)  ;  and  if  there  be  gross  or  wilful 
negligence,  the  mortgagee  will  be  held  responsible  {x),  ex.  gr.,  for 
flooding  of  mortgaged  mines  caused  by  improper  worldng  thereof  (y), 
or  injury  caused  to  mortgaged  chattels  by  negligent  removal  of 
them  (2).  He  will  therefore  be  hable  for  the  loss  occasioned  by 
alterations,  injurious  to  the  value  of  the  estate,  such  as  the  pulling 
down  of  cottages  and  the  cutting  of  timber  ;  being  chargeable  with 
the  value  thereof  with  interest,  or  to  pay  such  rent  as  would  otherwise 
have  been  received  (a)  (675). 

1780.  The  mortgagee  in  possession,  who  without  special  authority  How  far 
opens  mines  or  quarries,  will  be  charged  with  his  receipts,  but  will  mortgagee  in 
not  be  allowed  the  costs  of  severing  the  produce  or  other  expenses  ;  may^work 
for  he  has  no  right  to  speculate  at  the  mortgagor's  expense,  and  ^^ines. 
the  act  is  a  sale  of  part  of  the  inheritance  (6).     But  a  mortgagee 
with  an  insuificient  security  may  open  new,  or  may  lease  or  work 
abandoned  mines,  and  will  be  only  liable  to  account  for  the  profits 
or  royalty,  and  not  for  the  value  of  the  ore  raised  or  the  damage 
caused  to  the  surface  (c).     And  if  he  be  specially  authorized  to 
work  the  mines,  he  will  be  allowed  the  expenses  incurred  in  doing 
so,   with  interest  (d).     If  the  mortgagee  come  into  possession  of 
open  mines,  he  cannot  be  called  upon  to  speculate  by  working  them, 
however  Hkely  it  may  be  that  the  mines  will  be  improved  by  a 
large  expenditure  (e).     He  is  not  bound  to  advance  more  than  a 

(s)  Cocks  V.  Gray,  1  Giff.  77.  (t)  Williams  v.  Price,  1  Sim.  &  St.  581. 

(u)  Richards  v.  Morgan,  4  Y.  &  C,  App.  570. 

(x)  Russel  V.  Smithies,  1  Anst.  96  ;   Seton,  6th  ed.  1960. 

{y)  Taylor  v.  Mostyn,  33  Ch.  D.  22(). 

(z)  Johnson  v.  Diprose,  [1893]  1  Q.  B.  512. 

(a)  Sandon  v.Hooper,  6  Beav.  246 (aifirmcd  14 L.  J.  Ch.  120) ;  Guhhins  y.Creed,  2  Sch. 
&  Lef.  214.  Inquiry  whether  deterioriation  had  arisen  from  the  gross  negligence  of 
the  mortgagees,  from  want  of  proper  repairs  and  want  of  cultivation.  ( Wragg  v. 
Denham,  2  Y.  &  C.  Ex.  117.)  Whether  the  mortgagee,  to  the  damage  and  injury 
of  the  mortgagor,  allowed  the  buildings  to  fail  do^vn.  (Batchelor  v^ Middleton.  6 
Hare,  75.)  No  injunction  against  a  mortgagee  to  stay  waste  committed  by  other 
persons,  under  an  alleged  custom  and  without  his  permission,  the  facts  being  shown, 
though  the  mortgagee  made  no  affidavit.     (Anon.,  1  L.  J.  (o.s.)  Ch.  119.) 

(&)  Hughes  v.  Williams,  12  Ves.  493  ;  Thorneycroft  v.  Crockett,  16  Sim.  445.  See 
also  Taylor  V.  Mostyn,  33  Ch.  D.  226;  and  also  Hood  v.  Easton,  2  Giff.  692,  where 
mortgagee,  without  authority  to  work  mines,  authorized  strangers  to  work  them  ; 
doubted  on  appeal,  2  Jur.  (n.s.)  917.     See  as  to  brickmaking,  Seton,  6th  ed.  I960.' 

(c)  Millett  V.  Daveif,  9  Jur.  (n.s.)  92. 

(d)  Norton  v.  Cooper,  25  L.  J.  Ch.  121.         (e)  Bowe  v.  Wood,  2  Jac.  &  W.  553. 
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Paragraphs  prudent  owiier,  and  cannot  be  charged  with  mis-management  if  he 
1780—1781  omits  to  do  so.  But,  on  the  other  hand,  a  mortgage  of  a  colliery 
is  prima  facie  a  mortgage  of  it  as  a  going  concern,  and  passes  the 
right  to  work  the  mines  (/).  And  where  there  is  a  mortgage  of  a 
business  as  a  going  concern,  the  mortgagee  in  possession  is  entitled 
to  be  recouped  losses  (not  attributable  to  negligence)  out  of  the 
proceeds  of  the  sale  of  the  estate  {g)  (1787). 

If  there  be  reason  to  think  that  mines  have  been  recklessly 
worked  with  a  view  to  undue  profit,  so  as  to  leave  them  unfit  for 
further  working  without  a  great  outlay,  the  court  will  direct  an 
inquiry  {h)  as  to  the  manner  of  working  them,  and  as  to  their 
condition  ;  even  it  seems  if  no  suggestion  as  to  undue  working  be 
made  bv  the  pleadings.  Under  an  inquiry  whether  the  mortgagee  has 
exi>ended  anv  and  what  sums  of  money  in  necessary  repairs  and 
lasting  improvements,  it  may  be  found  that  he  has  opened  and 
worked  mines  (i)  (1813). 

Rebuilding  1781.  The  mortgagee  in    possession   need  not  rebuild  ruinous 

and  rf  p-iir       premises,  or  increase  his  debt  by  laying  out  large  sums  beyond  the 
bv  mortgagee  ^  '  -^        •'      '^  '^  -' 

in  possesaion.  rent  (k).  On  the  other  hand,  he  will  be  allowed  proper  and  necessary 
repairs  to  the  estate  (l)  ;  and  if  buildings  are  incomplete  or  have 
become  ruinous,  so  as  to  be  unfit  for  use,  he  may  complete  or  pull 
them  down  and  rebuild,  as  well  in  ordinary  cases  for  the  preservation 
of  his  security  (m),  as,  where  the  tenure  is  copyhold,  to  prevent  the 
lord  from  entering  for  the  forfeiture  {n).  And  the  rebuilding  or 
repairing  may  be  done  in  an  improved  manner,  and  more  sub- 
stantially than  before  (o),  so  that  the  work  be  done  providently,  and 
that  no  new  or  expensive  buildings  be  erected  for  purposes  different 
from  those  for  which  the  former  buildings  were  used  ;  for  the 
property  when  restored  ought  to  be  of  the  same  nature  as  when 
the  mortgagee  received  it ;  and  if  it  be  wholly,  or  in  part,  converted 
from  its  original  purposes,  the  money  expended  will  not  be  allowed 
to  be  charged  upon  it  (p).  This  right  of  the  mortgagee  is  foimded 
upon  the  principle  that  the  mortgagor,  whose  right  is  only  equitable, 

( /  )  County  of  Gloucester  Bank  v.  Rudry  Mtriliyr,  etc..  Colliery  Co.,  [1895]  1  Ch.  629 
(C.  A.),  distinguishing  Whitley  v.  CAaWts,  [1892]  1  Ch.  64.  As  to  where  the  mortgagee 
is  also  a  lessee  of  the  mines  with  certain  restrictions  on  working  pillars,  see  Taylor 
V.  Modyn,  33  Ch.  1;.  226. 

{'J)  See  Bompa-s  v.  King,  33  Ch.  D.  279. 

(/()  Mulhallen  v.  Marum,  3  Dru.  &  War.  317. 

(0  Thorneycrofl  v.  Crockett,  16  Sim.  445. 

{k)  Uichurda  v.  Morrjan,  4  Y.  &  C.  App.  570  ;    Moore  v.  Painter,  6  Jur.  903. 

(I)  Godfrey  v.  \Yat8on,  3  Atk.  517  ;  Sandon  v.  Hooper,  6  Bcav.  246,  (affirmed  14 
L.  .1.  Ch.  120). 

(m)  Newman  v.  Baker,  Finch,  38  ;  Marshall  v.  Cave,  3  L.  J.  (o.s.)  Ch.  57.  For 
form  of  inquiry,  see  Seton,  6th  ed.  1957 — 8. 

(n)  Hardy  v.  Reeves,  4  Ves.  466. 

(o)  Marshall  v.  Cave,  supra. 

(p)  Moore  v.  Painter,  6  Jur.  903.  And  see  Jortin  v.  South  Eastern  Rail.  Co.,  2 
Sm.  &  (',.  48  :  reversed  on  other  points,  (sidj  nom.  South  Eastern  Rail.  Co.  v.  Jortin), 
<;  K.  L.  C.  42.J.  . 
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must  repay  all  that  is  equitably  due  ;  and  it  does  not  necessarily   v<,rngraphs 
belong  to  the  owner  of  a  mere  rent-charge,  against  whom  the  owner  1781 — 1783 
of  the  estate  may  recover  possession  on  satisfaction  of  the  charge, 
by  the  exercise  of  a  mere  legal  right  [q). 

1782.  To  entitle  the  mortgagee  to  an  inquiry  as  to  money  laid  Mortgagee 
out  in  lasting  improvements,  he  must  state  the  outlay  in  his  plead-  ^^^^^  claims  to 

t       ^,^        ,  -1  •         ,1  ,      ..  .        bo  allowed 

ings,  and  without  necessarily  proving  tlie  separate  items,  must  give  expenditure 
general  evidence  of  the  expenditure,  and  that  the  works  are  prima  !°i"  lasting 
facie  improvements.     If  he  proves  what  has  been  laid  out  upon  the  liTents  must 
different  works,  and  that  they  are  lasting  and  proper  improvement  P^''^'^'  ^^^ 
to  the  extent  of  the  money  laid  out,  he  will  also  be  entitled  to  an  expenditure, 
account  of  the  expenditure  (r).     And  if  the  estate  has  been  sold 
the  mortgagee  will  have  a  still  stronger  claim  than  in  a  redemption 
or  foreclosure  suit,  and  will  be  repaid  whatever  is  shown  to  have 
been  added  to  the  selling  value  of  the  property  by  the  expenditure  (s). 

If  the  objection  that  the  repairs  and  improvements  were  un- 
necessary and  improper  has  not  been  raised  on  the  pleadings  by  the 
mortgagor  in  a  redemption  suit,  the  mortgagee  who  has  raised 
the  question  on  the  pleadings,  and  has  given  general  evidence  at 
the  hearing  of  the  alleged  outlay,  will  be  entitled  to  the  ordinary 
direction  for  the  allowance  of  necessary  repairs  and  lasting 
improvements  (t). 

In  estimating  the  value  of  improvements,  where  there  has  been 
rebuilding,  it  will  be  ordered  (u),  that  the  old  buildings  be  valued 
as  old  materials  only,  if  they  were  incapable  of  repair  ;  otherwise 
as  buildinris  standino-. 

The  words  "  all  just  allowances,"  in  a  decree,  cover  all  payments 
to  which  the  mortgagee  is  entitled  under  the  terms  of  his  security  {x), 
including  necessary  repairs.  They  do  not  authorize  (y)  an  allowance 
for  improvements  or  substantial  repairs,  the  making  of  which  must 
not  only  be  particularly  mentioned  in  the  decree,  but  the  allowance 
must  have  been  asked  for  and  evidence  must  have  been  oiven  that 
improvements  have  been  made  (2;). 

1783.  The  improvements  must  always    be  reasonable,  having  i^prove- 
regard  to  the  nature  and  value  of  the  estate  ;  for,  if  it  were  not  so,  ments  must 

a  weapon  would  be  put  in  the  mortgagee's  hands  with  which  he  be  reasonable. 

(q)  Hooper  v.  CooJce,  20  Beav.  639  (affirmed  25  L.  J.  Ch.  467). 

(r)  Sandon  v.  Hooper,  G  Beav.  246  (affirmed  14  L.  J.  Ch.  120) ;  Shepard  v.  Jo7ies, 
21  Ch.  D.  469  ;  Hovrilifon  v.  Sevenoaks,  etc.,  Co.,  33  W.  R.  341  ;  Henderson  v. 
Astwood,  [1894]  A.  C.  150. 

(•s)  Shepard  v.  Jones,  supra. 

(t)  Powell  V.  Trotler,  I  Dr.  &  Sm.  388  ;  Moore  v.  Painter,  6  Jur.  903  ;  Saiulon  v. 
Hooper,  supra  ;   Pelly  v.  Wathen,  7  Hare,  351. 

(u)  Robinson  v.  Ridley,  6  Mad.  2. 

(.r)  Per  Sei,wyn,  L.J.,  Blackford  v.  Davis,  L.  R.  4  Ch.  304. 

{y)  Tipton  Green  Colliery  Co.  v.  Tipton  Moat  Colliery  Co.,  7  Ch.  D.  192. 

(z)  Knowles  v.  Spence,  Mos.  226  ;  Murphy  v.  Meade,  1  Jones,  620  ;  Tipton  Green 
Colliery  Co.  v.  Tipton  Moat  Colliery  Co.,  supra. 
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Paragraphs  iiiisht  greatlv  clog  the  light  of  redemption,  which  he  has  no  right 
1783-1784  to  ^make  more  expensive  than  is  necessary  to  keep  the  estate  m 
good  repair  and  working  order,  and  to  protect  the  title  (a).  And 
the  mortgagee  should  inform  the  mortgagor  as  soon  as  possible, 
of  the  necessity  or  the  intention  to  incur  extraordinary  expenses. 
If  he  does  so,  and  the  mortgagor,  agrees  expressly,  or  by  acts  which 
tshow  consent  or  acquiescence,  the  mortgagee  need  not  show  that 
the  outlav  was  reasonable.  If  the  mortgagor  does  nothing,  he  will 
not  be  charged  with  an  unreasonable  outlay,  merely  because  he  had 
notice  ;  nor  on  the  other  hand  will  the  mortgagee  lose  his  right  to 
repayment  for  want  of  giving  notice,  if  the  improvement  was 
reasonable  and  beneficial  (6). 
Improve-  1784.  The  mortgagee  may  be  entitled  to  the  value  of   improve- 

ments made    ments,  which  he  has  made  under  the  belief  that  he  was  absolute 
wh^iTSr^  owner'(c) ;    and  so  may  a  person  who  has  been  in  possession  as 
tenant  for       owner  {d),  under  a  deed  which  is  afterwards  set  aside  for  fraud,  or 
^uityof         held  to  be  a  contract  for  a  redeemable  interest  (e).     AMiere  the 
rtdemptiou.     tenant  for  life  of  lands  subject  to  a  mortgage,  paid  off  the  mortgage 
and  took  an  assignment,  and  improved  the  estate  (/),  he  had  no 
allowance  upon  redemption,  for  improvements  made  before  the 
assignment,  he  being  then  in  as  tenant  for  life  :    from  the  assign- 
ment he  was  allowed  two-thirds  of  the  value  of  lasting  improve- 
ments, but  not  the  other  third,  because  he  had  the  benefit  during 
his  life  ;  and  no  interest  was  allowed  during  his  life,  because  a  tenant 
for  life  miLst  keep  down  the  interest  during  his  life.     And  a  tenant 
for  life  who  makes  improvements  at  his  own  discretion,  or  with  the 
consent  of  the  trustees,  is  not  generally  entitled  to  have  them  out 
of  the  corpus  (g). 

If  a  tenant  for  life  makes  repairs,  which  are  not  of  a  nature  to 
justify  the  expense  of  an  inquiry,  none  will  be  directed,  and  the 
cost  will  not  be  charged  upon  the  inheritance,  though  the  tenant 
for  life  was  not  bound  to  make  the  repairs  ;  but  it  seems  that  it 
would  be  othervase  if  the  sum  expended  were  very  large,  or  a  case 
of  wilful  default  by  the  former  tenant  for  life  were  made  out  {h). 

(a)  Sandon  v.  Hooper,  6  Beav.  246  (affirmed  14  L.  J.  Ch.  120). 

(6)  Sh^pard  v.  Jones,  21  Ch.  D.  4G9  ;  and  see  Lord  Trimleston  v.  Hamill,  1  Ba. 
&  Be.  377.  The  Court  of  Bankruptcy  has  given  leave  to  make  improvements 
admitted  bv  the  assignees  to  be  for  the  beneBt  of  the  estate,  and  to  add  the  costs  to 
the  debt.    '{Exp.  Smith,  .3  Mont.  &  A.  63.) 

(c)  Thome  v.  Newman,  Finch,  38.  And  see  Swan  v.  Sivan,  8  Price,  518,  as  to 
the  right  upon  partition  of  a  part-owner  who  has  improved,  and  observation 
thereon  in  Re  Leslie,  Leslie  v.  French,  23  Ch.  D.  at  p.  564. 

{d)  Mulhulkn  V.  Marum,  3  Dru.  &  War.  317. 

(e)  Fee  v.  Cohinc,  11  Ir.  Eq.  R.  406. 

(/)  Newling  v.  Abbot,  Vin.  Abr.  Account  (D.  a.),  8,  p.  185. 

{f/)  Dixon  v.  Peacock,  3  Drew.  288.  Account  of  beneficial  improvements,  of 
cx|x:nije  of  planting  trees  and  orchards,  or  so  much  thereof  as  are  in  good  condition 
an<l  of  benefit  to  the  plaintiff.     {Gubbins  v.  Creed,  2  Sch.  &  Lef.  214.) 

(A)  Sharshuw  v.  Gibba,  Kay,  333—337. 
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1785.  The  mortgagee  will  of   course  be  allowed  the  expenses  of    Paiagraj>hs 
sales  and  of  receiving  the  purchase-moneys  in  accounting  for  such    '°^     ^ '°" 

purchase-moneys.  Expenses  of 

.  .  .  sales. 

1786.  And  if    he  pay  (^)  the  out-gomg  tenant,  even  after  the  Payments  to 
completion  of  the  accounts,  for  crops  in  the  ground  or  other  par-  out-going 
ticiilars  from  which  the  mortgagor  will  receive  benefit,  the  amount  p^n^^*,,!'!^ 
will  be  allowed  him  ;    though  the  payments  were  made  under  an 
agreement,  or  in  pursuance  of  an  arbitration  not  binding  upon  the 
mortgagor.     An  inquiry  will  be  directed,  if  necessary,  as  to  the 

proper  amount  to  be  allowed,  regard  being  had  to  the  custom  of  the 
country. 

1787.  In  a  comparatively  recent  case  the  C.  A.  held  that  mort-  Mortgagees  of 

gagees  in  possession  of  fiats  loiili  'power  to  manage  them,  were  entitled  service  and 

to  be  allowed  losses  incurred  in  managino;  the  fiats  as  a  going  concern,  board 

supplying  tenants  with  service,  cool^ed  food,  &c.,  not  only  out  of  ^gj^ante    ° 

rents  but  also  out  of  the  proceeds  of  sale  {k)  (1780).  entitled  to 

'  .  out-goings 

1788.  The  mortgagee  may  agree  with    the   mortgagor  for  the  incurred  in 

appointment  of  a  receiver  to  be  paid  by  the  latter  {I),  or  may  appoint  flat?a"^  °°  a 
one  under  the  statute  (814).     And  where  from  the  nature  of  the  concern, 
property  so  much  time  and  trouble  would  be  sacrificed  bv  personal  Commission 

Of   TPTlf' 

receipt  of  the  rents  that  a  provident  owner,  whose  time  was  of  value,  collector. 
would  probably  have  appointed  a  receiver,  the  mortgagee,  before 
the  statute,  was  allowed  commission  paid  by  him  to  a  receiver  {m). 
And  the  cost  of  a  receiver  was  allowed  where  the  appointment 
was  provident,  although  the  mortgage  was  vested  in  a  trustee  (n), 
who  might  have  received  the  rents  himself  without  much  trouble  ; 
the  equitable,  and  not  the  legal  owner,  being  the  person  whose 
means  of  managing  the  estate  are  considered. 

1789.  It  was  a  rule  before  the  repeal  of    the  usury  law,  that  No  aUow- 

neither  the  mortgagee  nor  his  assignee,  or  others  claimiu"-  under  ^"'^'l'^  ^°    r 

n        1  .,      .  .  1  „  .        "^  mortgagee  for 

mm,  could,  while  m  possession,  have  any  allowance  for  personal  personal 

care  or  trouble  in  receiving  the  rents,  notwithstanding  an  aoree-  {^rouble  or 

PI  o  o  loss  of  time, 

ment  with  the  mortgagee  for  that  purpose  ;   even  where  he  might 

have  appointed  a  receiver  (o)  ;    though  as  a  mere  creditor  out  of 

possession  the  mortgagee  might  take  a  reward  for   managing    the 

estate,  if  it  were  not  taken  as  the  price  of  forbearing  the  demand 

of  the  debt.     But  upon  taking  possession,  he  becomes,  not  as  he 

is  sometimes  called,  a  trustee  (for  that  character  does  not  strictly 

belong  to  him  until  he  is  holding  over  after  payment  or  tender  of 

(i)  Oxenham  v.  Ellis,  18  Beav.  593.  (k)  Bompas  v.  King,  33  Ch.  D.  279. 

(1)  Chambers  v.  Goldwin,  9  Ves.  at  p.  271. 

[m)  Stains  v.  Banks,  9  Jur.  (n.s.)  1049,  as  reversed,  Reg.  Lib.  7  B.  (1863),  17G1. 
See  Union  Bank  of  London  v.  Ingram,  16  Ch.  D.  53. 
(w)  Davis  V.  Dendy,  3  Mad.  170. 

(o)  Bonitkon  v.  Hockmore,  1  Vern.  315  ;  French  v.  Baron,  2  Atk.  120  ;  Qodjrey  v. 
Watson,  3  Atk.  517  ;   Nicholson  v.  Tutin,  3  K.  &  J.  159. 
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Parai,mpJ,.9  his  debt),  but  quasi  ovmev  of  the  estate  ;  and  being  in  uncontrolled 
1789— 1790  y^^j^j^g^mp^^-  ^vithout  power  of  interference  by  the  mortgagor, 
except  some  act  be  done  which  calls  for  the  interference  of  the 
court,  or  for  any  security  against  overcharges,  no  allowances  are 
made  to  him,  either  directly  or  indirectly,  in  respect  of  his  personal 
trouble  (p).  The  courts  are  strongly  inclined  to  uphold  this  rule, 
notwithstanding  the  repeal  of  the  usury  la\vs  (q).  Before  a  recent 
Act  of  Parliament  (r),  in  order  to  support  a  contract  for  such  an 
allowance  where  the  mortgagee  acted  as  the  mortgagor's  solicitor 
in  the  transaction,  there  must  not  only  have  been  clear  evidence 
of  the  contract,  but  also  evidence  that  the  mortgagor  knew  what 
protection  the  law  gave  him,  and  w^as  willing  to  relinquish  it  (s)  ; 
and  indeed  it  seems  questionable  whether  such  a  stipulation,  how- 
ever fair  and  above  board,  was  good  (t).  With  regard  to  solicitors, 
however,  the  law  has,  by  the  Act  above  referred  to,  been  completely 
revei-sed.     As  to  which,  see  infra  (1926). 

Nocommis-        1790.  A  mortgagee  exercising  his  power  of    sale,  is  so  far  in 

sion  allowed    tj^g  position  of  a  trustee,  that  he  can  have  no  commission  for  con- 

who  per^  '^      ducting  the  sale  professionally,   and  the   prohibition  extends  to 

sonally  the  partnership  of  which  he  may  be  a  member  {u).     Auctioneers, 

conducts  sale,  ^i         r  i  u  ir        r  c  ^.i    •     c 

therefore,  can  have  no  allowance  upon  sellmg  tor  one  oi  tJieir  nrm, 

who  is  mortgagee  with  a  power  of  sale.    But  persons  in  the  position 

of  mortgagees,  who  sell,  or,  it  may  be  presumed,  receive  the  profits 

of,  or  otherwise  manage  the  mortgaged  property,  under  the  direction 

of  the  court,  are  not  deprived  (x)  of  the  remuneration  to  which 

they  would  ordinarily  be  entitled   because  they  are  mortgagees  of 

the    same    property.     Therefore,    where    shipbrokers,    being    also 

mortgagees,  sold  the  ships  which  were  the  subject  of  the  security, 

although  they  were  allowed  no  brokerage  in  respect  of  a  ship  sold 

by  them  under  their  power  as  mortgagees,  or  trustees  for  sale, 

yet  as  to  sales  made  under  the  direction  of  the  court,  and  not 

under  their  own  title,  they  were  allowed  a  fair  and  reasonable 

commission. 

(p)  Cholmondeley  v.  Clinton,  2  Jnc.  kW.  at  p.  184,  y^er  SirT.  Pi.ttmer;  pptIjOtA 
Eldox,  at  p.  191  ;  Leith  v.  Irvine,  1  Myl.  &  K.  277  ;  Robertson  v.  Norris,  1  Gifi.  428. 

iq)  Broad  v.  Selfe,  9  Jur.  (n.s.)  885  ;  Barrett  v.  Hartleij,  L.  R.  2  Eq.  789  ;  Re 
Wallis,  Exp.  Lickerish,  25  Q.  B.  D.  176  ;  Re  Doody,  Fisher  v.  Doody,  [1893]  1  Ch. 
120  ;    and  sec  Kavanayh  v.  Workinfjman's,  etc..  Society,  [1896]  1  Ir.  R.  56. 

(r)  Mortgagees  Legal  Costs  Act,  1895  (58  &  59  Vict.  c.  25). 

(«)  Eyre  v.  Evghes,  2  Ch.  D.  148. 

(()  The  Benwcll  Tower,  72  L.  T.  064 ;  Comyns  v.  Comyns,  5  Ir.  Eq.  R.  583  ;  James  v. 
Kerr,  40  Ch.  D.  449,  459  ;  Field  v.  Hopkins,  44  Ch.  D.  524,  530 ;  Eyre  v.  Wynn- 
Mackenzie,  [1894]  1  Ch.  218,  227  ;   Oossip  v.  Wright,  32  L.  J.  Ch.  648,  653. 

(u)  Matthison  v.  Clarke,  3  Drew,  3  ;  Furher  v.  Cobb,  18  Q.  B.  D.  494,  509.  For 
the  rule  as  it  affects  trustees  in  general,  see  Benson  v.  Heathorn,  1  Y.  &  Coll.  C.  C. 
326  ;  York  v.  Broum,  1  Coll.  C.  C.  260  ;  Collins  v.  Carey,  2  Beav.  128  ;  Bainbrigge  v. 
Blair,  8  Bcav.  588  ;  Stanes  v.  Parker,  9  Beav.  385  ;  Christophers  v.  White,  10  Beav. 
623. 

(a-)  Ar7iold  v.  Garner,  2  Ph.  231. 


CHAP.  III.]     ACCOUNTS    AGAIXST    MORTGAGEE    IX    POSSESSIOX.  001 

And  it  seems  that  an  agreement  by  the  mortgagor  of  sliips,  to    I'/iraympJis 
employ  the  mortgagees  as  brokers  in  such  sales  as  shall  be  made 
under  the  security,  at  a  rate  exceeding  the  usual  rate  of  brokerage, 
is  valid  (y) — an  exception  to  the  rule  above  stated,  which  is  doubtless 
made  in  favour  of  the  course  and  custom  of  trade. 

1791.  The   mortgagees   of     West  India  estates,   when   out   of  ^^''«'"  ^^  to 
possession,  also  stand  in  this  matter  upon  a  somewhat  different  of  West 
footing  from  ordinary  mortgagees  (525)  :  being  allowed  to  stipulate  'i^vMa,  estates, 
for,  and  to  charge  (z)  commission  upon,  consignments  from  and 
supplies  to  the  estates,  and  to  agree  that  the  produce  shall  be 
consigned  to   them,   so  long  as  the  debt  remains  («).     But  the 
commission  upon  consignments  made  in  the  West  Indies,  and  upon 
the  money  expended  there  for  the  use  of  the  estate,  is  only  allowed 
as   compensation  for  the   trouble   of   management,   and   requires 
personal  attention  to  that  duty.     The  mortgagee,  however,  will  be 
allowed  what  he  may  have  actually  paid  to  others,  whom  he  has 
entrusted  with  the   management  in  his  absence,   provided  such 
payments  be  reasonable  :  which  may  be  the  subject  of  inquiry  (6). 

And  even  when  he  is  in  possession,  the  usual  charges  may  be 
made  on  West  India  mortgages  for  commission  upon  the  consign- 
ments, in  cases  in  which  duties  and  obligations  beyond  those  of  an 
ordinary  mortgagee  are  cast  upon  the  mortgagees,  as  where  (c) 
they  take  upon  themselves  to  provide  for  debts  due  from  the  mort- 
gagor to  third  persons,  and  by  the  terms  of  the  agreement  they  are 
to  be  in  possession  of  the  estate,  and  to  manage  it  by  their  agents  ; 
receiving  however  no  commission  for  the  management,  in  case  the 
debtor  should  take  it  upon  himself. 

But  the  first  mortgagee  of  a  West  India  estate  will  not  be  appointed 
consignee,  without  a  previous  stipulation  for  such  an  appointment, 
because  his  proper  remedy  is  to  take  possession  of  the  estate  (d), 
and  being  then  subject  to  the  same  rules  as  other  mortgagees  in 
possession,  he  will  not  be  entitled  to  allowances  for  management, 
or  to  commission  on  consignments  (e).  It  has  been  doubted  (/), 
whether  the  consignee  of  a  West  India  estate  can  contract  for  con- 
signments beyond  as  well  as  during  the  time  in  which  the  estate  is 
indebted  to  him  for  advances. 

(y)  Arnold  v.  Garner,  2  Ph.  231. 

(z)  Letth  V.  Irvine,  1  Myl.  &  K.  277.  A  managing  agent  in  England,  not  in  the 
position  of  a  trustee,  ma}'  be  entitled  to  commission  or  profit  on  materials  supplied, 
if  he  stipulate  for  it ;  but  not  where  it  is  only  provided  that  he  shall  be  allowed 
for  "  expenditure."     See  Ogden  v.  Batiams,  \  Jur.  (n.s.)  791. 

(a)  Bunbury  v.  Winter,  1  Jac.  &  W.  255. 

(6)  Chamhers  v.  Goldwin,  9  Ves.  254  ;  Forrest  v.  Elwes,  2  Mcr.  68. 

(c)  Bunbury  v.  Winter,  I  Jac.  &  W.  255  ;  Faulkner  v.  Daw/ei,  3  Hare,  at  p.  218  ; 
Sayers  v.  Whitfield,  1  Knapp.  P.  C.  133. 

{d)  Cox  V.  Champneys,  Jac.  576. 

'(e)  Leith  v.  Irvine,  1  Myl.  &  K.  277. 

(f)  Bunbury  v.  Winter,  1  Jac.  &  W.  255. 
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Paragraphs  1792.  If  a  mortgagee  in  possession,  whether  in  this  or  a  foreign 
1792 — 1794  countrv.  manage  the  mortgaged  estate  by  his  agent,  he  may  charge 
Mortgagee  in  for  the  a'-ent's  salar}',  though  not  for  his  own  trouble  ;  and  if  at 
possession       ^i     time,  and  irrespective  of  his  taking  possession,  he  have  alreadv 

inav  geueralJv  '  ^  iiii-  ^ 

.  liaVge  the  '  in  his  emplov  clerks  or  agents,  by  whom  the  busmess  of  the  estate 
^alan-  of  an  j^  transacted,  he  is  equally  entitled  to  reimbursement  in  respect  of 
the  attention  and  time  bestowed  by  his  servants  upon  this  new 
business  ;  and  the  value  of  this  right  will  be  fixed  by  apportioning 
the  whole  expense  of  the  trading  establishment  among  the  whole 
of  the  concerns  managed  by  it,  allotting  to  each  its  rateable  share 
of  the  cost.  And  upon  this  principle  an  inquiry  has  been  directed  (</), 
in  the  case  of  a  "West  India  mortgage,  into  the  proportion  which 
the  coiLsignments  and  supplies  of  the  mortgaged  estate  bore  to  the 
whole  consignments  and  supphes  under  the  mortgagee's  management. 

Sub-section  (6). — Taking  Accounts  with  Rests. 

U.-ual  mode  of      1793.  The    usual  (A)    modc    of     taking    accounts    against    the 

aj>propriatin._'  mortgagee  in  possession,  is  to  set  the  total  amoimt  of  rents  and 

mortgagee  in  pi'ofits  received  by,  or  found  to  be  chargeable  to  him,  against  the 

})ossession  L>    whole  amount  due  upon  the  mortgage  debt ;    viz.,  in  discharge 

interest  then  Successively  of  the  interest  of  the  mortgage  debt,  and  of  money 

to  costs,  and   advanced  for  costs  and  improvements,  and  then  of  the  principal  of 
finaUvto  ,,  /-x  r  r 

principal.        ^^^  s^me  moneys  (^). 

Sometimes  1794.  But  where  a  considerable  part  of    the  estate  or  one  of 

when-  pnn-     several  estates  mortgaged  to  the  same  person  is  sold,  the  course  is 

cipal  reduced    ,  ,       ,  pi  r-  p  • 

the  account  to  apply  the  surplus  of  the  purchase-money  after  payment  of  interest 
IS  cont^inued  ^j^fj  costs,  in  the  discharge  of  an  equivalent  amount  of  the  principal, 
reduced  debt,  and  then  to  continue  the  accounts  against  the  mortgagee  in  possession 
on  the  footing  of  the  diminished  principal  debt  {k).  Similarly  in 
certain  cases,  in  accounts  of  real  estate  (l),  where  the  receipts  of 
the  mortgagee  (w)  are  more  than  sufficient  to  cover  the  interest, 
the  annual  surplus  will  be  considered  as  applicable  in  reduction  of 
the  principal  money  ;  and  this  is  called  taking  the  accounts  ivitk 
rests.  The  fact  of  a  sale  of  part  of  the  property  by  the  mortgagee 
does  not  entitle  the  mortgagor  to  an  account  with  rests  of  the  rents 
and  profits,  for  the  two  accounts — principal  and  profits — are 
distinct  (n). 

(g)  Leith  v.  Irvine,  1  Myl.  &  K.  277. 

(fi)  Pow.  Mort.  958,  a,  ed.  6  ;    Union  Bank  of  London  v.  Ingram,  16  Ch.  D.  53. 

(0   W(M  V.  liorke,  2  Sch.  &  Lcf.  661. 

{k)  Thompson  v.  Hudson,  L.  R.  10  Eq.  497.  Conj.  Wrigley  v.  Gill,  [1905]  1  Ch. 
241  (on  appeal,  [1906]  1  Ch.  165). 

(/)  lifjbiivion  V.  Gumming,  2  Atk.  409. 

(w)  Thorneijcroft  v.  Crockett,  2  H.  L.  C.  239. 

(/.)  Wri(,lr}/  V.  GUI,  [1905]  1  Ch.  241  (on  appeal,  [190G]  1  Ch.  165) ;  Ainsworth  v- 
ir.-W.n/^,  [190.5]  1  Ch.  435.  ^         fl       >  L         . 
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1795.  It  is  not  a  matter  of    course  to  direct  rests  against  the   Paragraphs 
mortgagee  in  possession  (o)  ;  the  mere  facts  that  he  has  recovered  ^'''"^     11^^ 
and  held  possession  for  some  time  and  that  the  annual  rents  exceeded  Circum- 

the  interest  are  not  sufficient  ground  for  such  an  order  {j))  ;  and  stances  under 
although  the  circumstances  that  the  interest  has  not  been  in  arrear,  account  with 
and  that  the  rents  and  profits  have  exceeded  the  interest,  are  "^^.^^^  ^^''^  ^'^■ 
reasons  for  directing  them  to  be  made,  they  will  not  be  directed  on 
account  of  every  trifling  excess  of  interest  {q).  On  the  other  hand, 
rests  are  not  usually  directed,  where  the  interest  was  in  arrear  at 
the  time  of  taking  possession  (r),  and  the  liability  to  this  mode  of 
account  does  not,  without  special  reason,  attach  to  a  mortgagee 
who  has  taken  possession  when  an  arrear  of  interest  was  due,  after 
that  arrear  has  been  paid  of?  {s).  Thus,  where  for  ten  years  the 
mortgagee's  receipts  were  less  than  his  payments,  but  exceeded 
them  during  the  rest  of  his  possession,  though  not  to  an  amount 
sufficient  to  discharge  the  mortgage  debt,  the  court  refused  to  order 
I'ests  against  him  [t)  ;  because  rests  are  not  directed  from  a  par- 
ticular period  of  the  account  when  the  arrear  of  interest  only  is 
discharged  {u).  But  from  the  time  of  payment  of  the  principal 
they  will  be  directed  from  a  particular  period  {x). 

Nor  is  the  fact  that  an  arrear  of  interest  is  or  is  not  due  at  the 
time  of  taking  possession,  altogether  decisive  upon  the  question  of 
rests,  but  the  general  right  of  a  mortgagee  not  to  be  paid  piecemeal 
as  well  as  the  circumstances  of  the  particular  case,  ^vill  be  con- 
sidered {y).  So  that  if  the  mortgagee  has  been  driven  by  the 
acts  of  others  to  take  possession,  or  has  been  harassed  by  litigation, 
and  thereby  put  to  costs  (even  though  the  costs  have  afterwards 
been  adjudged  to  be  paid  him  by  his  opponent),  and  his  own  conduct 
has  been  free  from  harshness  or  vexation  ;  or,  if  in  the  case  of 
leaseholds,  the  security  be  endangered  by  non-payment  of  ground 
rent  or  insurance,  or  through  want  of  repairs,  rests  will  not  be 
directed  against  him,  though  as  to  other  circumstances  he  might  be 
within  the  general  rule. 

1796.  Generally  if   a  mortgagee  be  not  liable  to  rests  when  he  Generally  if 
takes  possession,  he  will  not  become  so  until  the  principal  as  well  ^^Jj^'ll^^f 

(o)  Davis  V.  May,  Coop.  238  ;  Donovan  v.  FricJcer,  Jac.  165.  Otherwise  in 
Ireland,  where  rests  are  made  half-yearly  without  special  direction  ;  but  not  at 
intermediate  periods.     (Graham  v.   Walker,  II  Ir.  Eq.  R.  415.) 

ip)  Baldwin  v.  Lewis,  4  L.  J.  (n.s.)  Ch.  113. 

[q]  Shephard  v.  Elliot,  4  Mad.  254  ;  Gould  v.  Tancred,  2  Atk.  533  ;  Scholefield  v. 
Ingram,  C.  P.  Cooper,  477. 

{r)  Stephens  v.  WiUings,  4  L.  J.  (x.s.)  Ch.  281  ;  Wilson  v.  Cluer,  3  Beav.  13G  ; 
Moore  v.  Painter,  6  Jur.  903. 

(s)  Finch  v.  Brown,  3  Beav.  70. 

[t)  Latter  v.  Dashwood,  6  Sim.  462.  (u)  Davis  v.  Ma7j,  Coop.  238. 

{x)  Wilson  V.  MetrMlfe,  1  Russ.  530  ;    Wilson  v.  Chier,  3  Beav.  130. 

(?/)  Horloch  V.  Smith,  1  Coll.  C.  C.  287  ;  Gould  v.  Tancred,  2  Atk.  533  ;  and  see 
Robinson  v.  Cumming,  2  Atk.  409;  Patch  v.  Wild,  30  Beav.  99;  observations  of 
Turner,  L.J.,  Nelson  v.  Booth,  3  De  G.  &  J.  at  p.  122. 
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P-ir,vinipi,.^    as  the  iutLTCbt  of  the  mortgage  debt  has  been  discharged  (s).     But 

1796     1798  j^g  {^QiYi  the  date  when  principal  interest  and  costs  have  been  dis- 

rcste  when  he  charged,  he  will,  as  a  rule,  be  liable  to  account  with  yearly  rests  (a). 

sion  hr^u"'   -^^^  ^  *^^^  mortgagee  has  taken  possession,  under  circumstances 

not  become  so  which  do  uot  subject  him  to  annual  rests,  and  there  is  afterwards 

su  sequent  y.  ^  j^j^t^jj^j  account,  by  which  it  appears  tbat  no  interest  is  due,  or 

that  if  any  be  in  fact  due,  it  has  been  satisfied  as  interest,  by  being 

turned  into  principal  ;   and  the  mortgagee  continues  in  receipt  of, 

rents  more  than  sufficient  to  satisfy  the  interest  of  such  principal, 

the  settlement  is  considered  as  a  rest  made  by  the  parties  ;  and  the 

mortgagee  will  thenceforth  be  treated  as  a  mortgagee  who  takes 

possession,  %vith  no  interest  in  arrear,  and  will  be  su.biect  (6)  to 

annual  rests  (c).     Where  the  mortgagee  takes  possession  after  bills 

have  been  indorsed  to  him  for  the  arrears  of  interest,  which  bills 

become  due  and  are  dishonoured  after  possession  taken,  the  interest 

is  considered  to  be  in  arrear  at  the  time  of  taking  possession,  and 

no  rests  will  be  made  {d). 

1797.  The  mortgagee  in  occupation  is  as  much  within  the 
principle  upon  which  rests  are  directed,  as  he  who  merely  receives 
the  rents  and  profits,  and  the  court  cau  accordingly  direct  rests  to 
be  made  (e)  in  taldng  accounts  of  occupation  rents.  But  rests  are 
not  directed  where  the  occupation  is  under  an  agreement  for  tenancy 
with  the  mortgagor  (/). 

1798.  Where  an  incumbrancer  denies  his  character  as  such, 
and  sets  up  an  adverse  title,  he  will  not  be  suffered  to  turn  round, 
being  defeated,  and  claim  all  the  benefits  attached  to  the  character 
of  a  fair  creditor  ;    but  rests  will  be  directed  {g)  against  such  an 


Doctrine  of 
"rests" 
apjrbes  to 
mortgagee  in 
occupation. 


An  incum- 
brancer who 
unsuccess- 
fully sets  up 
an  adverse 


(;)  Pfr  Lord  Langdale,  Wilson  v.  Cluer,  .3  Beav.  at  p.  140  ;  Scholefield  v.  Lock- 
u-ood,  32  Beav.  439. 

(a)  Ashworth  v.  Lord,  36  Ch.  D.  545  ;    Wilson  v.  2Ietcalfe,  1  Rups.  530. 

(b)  Wilson  V.  Cluer,  3  Beav.  130. 

(c)  Direction  to  make  Bests — "  Take  an  account  of  what  shall  be  coming  due  on 
account  of  rents  and  profits,  to  be  applied  in  the  first  place  in  payment  of  interest 
and  principal,  and  make  annual  rests ;  and  in  taking  such  account  make  all  just 
allowances."  [Yates  v.  Hambly,  2  Atk.  at  p.  302.)  But  the  following  is  more 
strict : — "  Take  an  account,  etc.  ;  and  in  taking  the  said  account,  make  annual 
rests  of  the  clear  balance,  and  compute  interest  on  such  respective  balances  at  5/. 
p<T  cent.  ;  and  in  making  such  annual  rests,  except  the  first,  include  in  the 
l>alance  then  stated,  the  interest  of  each  preceding  balance  (1802),  so  as  to  charge 
the  defendant  with  compound  interest  thereon."  [Cotham  v.  West,  Rolls, 
November  loth,  1830,  Reg.  Lib.) 

(d)  Dohson  V.  Land,  4  De  G.  &  Sm.  575. 

(e)  Wilxon  v.  Metcalfe,  1  Russ.  530.  Make  annual  rests  in  account  of  the  rents 
received  by,  and  on  the  occupation  rent  accrued  due  from,  the  late  A.  N.  in  her 
Iifetinie  ;  and  also  on  the  rests  received  by,  and  occupation  rent  accrued  due  from, 
the  said  defendants,  or  any  of  them,  since  the  death  of  A.  N.  ;  and  compute  interest 
after  tlie  rate  of  Al.  per  cent,  upon  such  rents  and  occupation  rents  respectively. 
(Id.  ;   and  Bee  aLso  Ashworth  v.  Lord,  36  Ch.  D.  545.) 

(/)  Page  v.  Linimod,  4  Ci.  &  Fin.  399. 

iq)  Incorporated  Society  v.  Richards,  1  Dru.  &  War.  258,  290  ;  and  sec  also 
Ashworth  v.  Lord,  36  Ch.  D.  545. 
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incumbrancer,  where  in  an  ordinary  case  none  would  have  been    Paragraph.^ 
directed  according  to  the  general  principles  of  the  court.  -^ '"°     ■'•°^'^ 

,  .  title  will  be 

1799.  Annual  rests  caruiot   be    made  in  taking  the  accounts,  liable  to  rests, 
unless  directed  by  the  decree  (/i),  and  where  omitted  they  could  not  Account  with 
be  directed  in  chambers  under  15  &  IG  Vict.  c.  86,  s.  54,  or  under  [jg^takeiUf  ^ 
the  obsolete  Cons.  Gen.  Order  XXXV.  r.  19  (^)  ;    nor,  it  is  appre-  expressly 
hended,  can  they  under  R.  S.  C,  Order  XXXIII.  r.  2.     But  the  '^''^'^^^' 
pleadings  may  now  be   amended  after  the  hearing,   and   before 
judgment. 

1800.  And  the  court  will  not  in  this  or   other  respects  direct  Rests  not 

accounts  to  be  taken  in  a  different  manner  from  those  commonly  ^^^^^^^ 

•^   unless  a  case 

directed  in  redemption  decrees,  unless  sufficient  ground  be  raised  be  raised  by 

in  the  pleadings,  such  as  a  suggestion  that  the  rents  and  profits       ^      ^^^^' 

exceeded  the  interest ;    or  unless  some  case  be  made  for  keeping 

the  question  open  for  future  determination  {k).     But  if  at  a  later 

stage  of  the  cause  it  appear  as  the  result  of  inquiries  already  directed 

that  the  mortgage  debtwas  paid  off  during  the  mortgagee's  possession 

by  means  of  the  rents  and  profits,  rests  will  be  directed  {I)  from  that 

time,  though  no  foundation  were  laid  for  them,  or  direction  given  by 

a  previous  order.     And  this  may  be  done,   where,   pending  the 

proceedings  under  the  decree,  and  prior  to  the  report  or  certificate, 

the  mortgagee  for  the  first  time  becomes  overpaid  by  the  receipt 

of  rents ;    though  he  will  not  be  charged  (m)  with  interest  on  the 

surplus  received  prior  to  the  date  of  the  report,  but  will  be  charged 

with  the  sums  subsequently  received,  with  interest  thereon  at  four 

per  cent,  from  the  times  when  they  were  received. 

1801.  And  if    rests  have  been  directed  in  a  redemption  suit,  Rest  directed 
which  is  afterwards  abandoned,  and  a  foreclosure  suit  commenced  by  ^^,^^-,      , 

'  .  .  .  -^   abandoned 

the  mortgagee,  the  accounts  will  be  taken  in  the  new  suit  on  the  redemption 
footing  of  the  former  decree,  up  to  the  date  thereof,  and  therefore  *^^^*^- 
with  rests  ;  though  there  be  no  evidence  in  the  new  suit  to  warrant 
a  decree  with  rests  (n). 

1802.  Where  the  direction  is  to  ascertain  the  balance  in  the  hands  Proper  con- 
of  an  accounting  party  at  the  end  of  each  year,  and  to  compute  structioa  of 
interest  thereon  at  the  end  of  each  year,  the  terms  of  the  decree  will  accounts  with 
be  satisfied  (o)  by  calculating  interest  upon  each  balance  of  principal,  ^®^*''^- 

(h)  Gould  V.  Tancred,  2  Atk.  533  ;  Webber  v.  Hunt,  1  Mad.  13  ;  Fowler  v< 
Wightwick,  cited  there  ;   Donovan  v.  Fricker,  Jac.  165. 

(i)  Nelson  v.  Booth,  3  Dc  G.  &  J.  119. 

(k)  Neesom  v.  Clarkson,  4  Hare,  97  ;  Scholefield  v.  Ingram,  C.  P.  Cooper,  477. 
See  Blackford  v.  Davis,  L.  R.  4  Ch.  at  p.  308,  per  Selwyn,  L.J. 

{1}   Wilson  V.  Metcalfe,  1  Russ.  530  ;   toll.  Ashworth  v.  Lord,  30  Ch.  D.  545, 

(m)  Lloyd  v.  Jones,  12  Sim.  491. 

(n)  Morris  v.  Islip,  20  Beav.  654. 

(o)  Heighin/jton  v.  Grant,  5  Mj-1.  &  Cr.  258. 
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P(ir. .;•';/./.<  for  the  vear  following  that  in  which  such  balance  is  ascertained,  and 
1802 — 1803  charirinir  the  partv  with  the  aggregate  of  the  sums  of  interest,  in 
addition  to  the  ultimate  balance  of  principal.  But  if  the  decree 
also  directs  annual  rests,  and  that  the  party  be  charged  vrith.  interest 
on  the  balances,  at  the  rate  and  in  the  manner  directed  in  respect 
of  the  former  computation  of  interest,  the  interest  calculated  on 
the  original  balances,  instead  of  being  carried  to  a  separate  account, 
and  being  added  together  to  form  the  ultimate  balance,  must  be 
added  (;j)  from  time  to  time  to  the  balance  of  principal  found  due, 
and  the  future  interest  must  be  calculated  on  such  joint  balances 
of  principal  and  interest  {q). 

And  if  the  decree  directs  (r),  that  when  and  as  often  as  the  rents 
and  profits  exceed  the  interest  of  the  mortgage  debt,  they  are  to  be 
applied  in  the  reduction  of  the  principal,  the  sums  received  by  the 
mortgagee  between  the  dates  of  the  annual  rests,  calculated  from 
the  date  of  the  mortgage  deed,  are  to  be  applied  whenever  they 
exceed  the  interest,  in  reduction  of  the  principal ;  and  the  rest  will 
thenceforth  be  calculated  from  the  time  of  such  excess. 


After  the 
account  is 
certified  the 
mortgagee 
should 
abstain  from 
receiving 
money  in  the 
nature  of  in- 
come, other- 
wise a  new- 
account  or 
postpone- 
ment of 
foreclosure 
muj-t  be 
dirtcted- 


SuB-SECTiON  (7). — Carrying  on  the  Accounts  after  Certificate. 

1803.  After  the  amount  due  has  been  ascertained  and  certified, 
the  proper  course  for  the  mortgagee  in  possession  appears  to  be  to 
retain  the  possession,  but  to  abstain  from  receiving  the  profits. 
For  in  general,  and  subject  to  a  few  exceptions  (as  to  which  see 
infra  (1963)  ),  if  the  mortgagee  varies  the  amount  found  due,  by 
receiving  before  default  {i.e.  before  the  day  fixed  for  redemption), 
rent  or  other  moneys  in  the  nature  of  income  (s),  on  account  of  the 
estate,  the  accounts  must  be  carried  on  and  a  new  day  (usually 
the  expiration  of  a  month  from  the  date  originally  named),  fixed 
for  redemption  (t)  (1963)  ;  and  where  the  mortgagor  insisted  upon 
this  right  to  carry  on  the  accounts,  the  mortgagee  was  not  allowed 
to  vei'ify  by  affidavit,  and  pay  over  the  amount  received,  after  the 
taking  of  the  accounts  («)  ;  though  it  has  been  said  to  be  a  matter 
of  course  to  make  him  accoiuit  by  affidavit  for  subsequent  receipts  (x). 
AMiere,  however,  the  order  for  foreclosure  7iisi  provided  that  any 
person  redeeming,  or  the  plaintiff  in  the  event  of  foreclosure  absolute, 
might  apply  at  chambers  for  payment  of  any  moneys  in  the  hands 


(p)  Id.  ;   Rapluitl  v.  Bochm,  11  Yes.  92. 

(7)  See  Yates  v.  II (mUi/,  2  Atk.  300;  Cotham  v.  West,  Rolls,  Reg.  Lib.  November 
irnh,  1836.  ^ 

(r)  liinniwjton  v.  Ilarwood,  Turn.  &  Russ.  477. 

(«)  CJ.  Welch  V.  National  Cycle  Co.,  55  L.  T.  673  ;  and  Lacon  v.  Tyrrell,  56 
L.  T.  483.  ^  »  .  J        ' 

it)  Jenncr-Fust  v.  Needham,  32  Ch.  D.  582  ;  Garlick  v.  Jackson,  4  Beav.  154  ; 
Aldrn  V.  Foster,  5  Beav.  592  ;  Ellis  v.  GriMlhs,  7  Beav.  83  ;  Frees  v.  Coke,  L.  R. 
e  Ch.  045. 

(«)  liuchanan  v.  Greemcay,  12  Beav.  355. 

(x)  Oxenhum  v.  Ellis,  18  Beav.  593. 
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of  the  receiver  ;    and  after  certificate,  further  moneys  came  to  the   Paragraphs 
receiver's  hands,   an   order   absolute   was   made   without   further  ^°^^ 
account  being  directed,  or  a  further  day  to  redeem  being  granted  {y). 
But    in    a    more    recent    case,    North,  J.,  refused    to    follow  that 
precedent,  saying  that  such  an  order  could  only  be  made  under 
special  circumstances  (z)  (1963). 

The  receipt  of  rent  after  default,  and  before  the  affidavit  of 
default,  does  not  make  a  further  account  necessary  {a). 

It  would  seem  that  where  money  has  been  received  after  the 
date  of  the  Master's  certificate,  which  represents  corpus  of  the 
mortgaged  property,  no  further  account  is  required  (6). 

1804.  There  is  very  little  authority  as  to  the  proper  course  to  Practice 
be  adopted  when  the  mortgagee  is  in  possession  of  property,  the  ^^^^^g  ^e- 
receipts  from  which  are  at  frequent  and  irregular  periods.     In  the  ceipts  are  at 
case  of  tolls,  after  the  first  day  fixed  for  payment,  the  plaintiff  has  ir^caXr  ^'^ 
been  ordered  to  appropriate  the  net  subsequent  receipts  in  satis-  periods, 
faction  of  subsequent  interest  (c)  ;    and  it  seems  doubtful  whether 
the  court  would  make  any  special  order,  until  the  variation  of  the 
balance  found  due  makes  it  necessary  to  carry  on  the  accounts. 

Section  II. 

Accounts  of  Interest. 

Sub-section  (1). — Persons  ivJio  are  hound  to  pay  and  entitled  to 
receive  interest  on  Mortgage  Debts. 

PAKAGRAPH 

Mortgage  debts  impliedly  hear  interest  . .         . .  . .  . .  . .     1805 

Potver  to  charge  land  empoivers  charge  ivith  interest  . .  . .  . .     1806 

Charge  of  debts  by  ivill  does  not  carry  interest  . .  . .  . .  . .     1807 

Interest  accrues  de  die  in  diem  . .  .  .  . .  . .  . .  . .     1808 

Where  security  silent  as  to  interest  after  day  fixed  for  payment,  interest  is 
payable  as  damages  at  rate  not  exceeding  5  per  cent.       . .  . .  . .     1809 

Mortgagee  liable  to  pay  interest  when  overptaid  or  if  he  v)rong fully  retains 

possession  . .  . .  . .  . .  . .  . .  . .  ..1810 

Interlocutory  injunctio7i  only  given  to  mortgagor  on  payment  of  principal 

and  interest  without  prejudice     . .  .  .  . .  . .  . .  ..1811 

Interest  sometimes  allowed  on  disbursements  ..  ..         ..  ..1812 

Aliter  on  money  expended  in  repairs  . .  . .  . .  . .  ..1813 

Interest  not  generally  alloiced  on  costs  incurred  in  foreclosure  or  redemption 

actions       ..  ..  ..  ..  ..         ..  ..  ..  ..1814 

No  interest  allowed  if  mortgagee  has  wrongfully  obstructed  discharge  of 

security     ..  ..  ..  ..  ..  ..  ..  ..  ..1815 


iy)  Coleman  v.  Lleioellin,  34  Ch.  D.  143  ;  and  see  Smith  v.  Pearman,  36  W.  R.  681. 

(z)  Cheston  v.  Wells,  [1893]  2  Ch.  151.  See  also  for  a  less  objectionable  form  of 
order,  Simmons  v.  Blandy,  [1897]  1  Ch.  19,  following  Barber  v.  Jeckells,  [1S93] 
W.  N.  91. 

(a)  Constable  v.  Howick,  5  Jur.  (n.s.)  331  ;    foil,  by  Chitty,  J.,  National  Per- 
manent, etc..  Building  Society  v.  Paper,  [1892]  1  Ch.  54. 
ib)  Welch  V.  National  Cycle  Co.,  55  L.  T.  073. 
(c)  Gurney  v.  Duckctt,  Seton,  6th  ed.  2029. 
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Si'B-SECTiox  (1). — Persons  iclio  are  hound  to  pay  and  entitled  to 
receive  interest  on  Mortgage  Debts  {continued) — 

PAEAGRAPH 
Puisne  mortgagee  cannot  redeem  without  paying  arrears  of  interest  even 

although  ])rior  mortgagee  acquiesced  in  arrears  ..  ..  ..     1816 

Remainderman  cannot  redeem  without  paying  arrears  incurred  during  life 

tenancy      ..  ..  ..  ..  ..1817 

Interest  only  allowed  in  bankruptcy  or  liquidation  to  date  of  petition        . .      181  S 
Effect  of  Statutes  of  Limitation  1819 

Sub-section   (2). — Payment  of  Interest  on  Arrears  of  Annuities, 
and  on  Bond  and  Judgment  Debts. 

Interest  on  arrears  of  an7iuity  only  allowed  171  special  cases  ..  ..  1820 

Interest  where  fund  has  been  accumulated  in  court  . .  . .  . .  . .  182 1 

Interest  allowed  in  lieu  of  damages  where  damages  would  be  recoverable  at 

law  1822 

//  annuitant  Jias  entered  into  possession  he  will  only  be  deprived  of  it  on 

terms  of  being  paid  interest         . .  . .  . .  . .  . .  . .  1823 

No  interest  in  general  allowed  where  substantial  dispute  as  to  who  is  entitled 

to  annuity  . .  . .  . .  . .  . .  . .  . .  . .  1824 

Interest  allowed  on  annuity  in  administration  action  . .  . .  . .  1825 

Where  a  bond  debt  is  collaterally  secured  by  mortgage,  interest  is  payable 

under  the  mortgage  beyond  the  penalty  of  the  bond       . .  . .  . .  1826 

Alitor  ichere  bond  debt  is  merely  tacked  to  a  mortgage         .  .  .  .  . .  1827 

Interest  allowed  on  judgment  debts     ..  ..  ..  ..  ..  ..  1828 

]Vhe7i  mortgage  debt  will  be  merged  in  judginent  debt  so  as  to  reduce  the 

interest      . .  . .  . .  . .  . .  . .  . .  . .  .  .  1829 

Judge  may  order  costs  to  be  paid  ivith  interest  . .  . .  . .  . .  1830 

Sub-section   (3). — The  Conversion  of  Interest  in  arrear  into 

PrincijKtl. 

Arrears  of  interest  become  capital  on  transfer  of  mortgage  made  ivith 

mortgagor's  consent,  or  if  he  declines  to  consent  or  redeem      . .          . .  183 1 

Form  of  judgment       . .          . .          . .          . .          . .          . .          . .          . .  1832 

Compound  interest  is  only  allowed  where  there  is  a  special  agreement  for  it  1833 

Mere  notice  of  intention  to  charge  interest  on  arrears  is  not  sufficient        . .  1834 

Ex  post  facto  agreement  to  pay  compound  interest  regarded  with  suspicion  1835 

Sub-section  (4). — Computing  subsequent  Interest  where  successive 
periods  of  redemption  ordered. 

Qua?re  whether  interest  computed  in  such  cases  on  aggregate  amount  of 

principal  interest  and  costs         . .  . .  . .  . .  . .  . .  1836 

Interest  when  time  for  redemption  is  enlarged  1837 

Where  interest  payable  on  aggregate  sum  it  runs  from  master's  certificate  1838 

Sub-section  (5).— The  Right  to  set  off  Interest. 

Set  off  where  mortgagee  purchases  equity  of  redemption 1839 

Sometimes  allowed  in  bankruptcy      . .  . .  . .  . .  . .  . .     1840 


Sub-section  (6).— The  Rate  of  Interest  allowed. 

Mortgagee  cannot  stipulate  for  higher  interest  in  case  interest  not  punctually 

paid,  but  may  agree  to  allow  lower  interest  on  punctual  payment 
Proviso  for  lower  interest  on  punctual  payment  is  construed  strictly,  but 

unpunctualtty  on  one  occasion  will  not  affect  subsequent  occasions    . .     jotz 
Qua?re  whether  interest  can  be  raised  as  price  of  mortgagee's  forbearance     184S 

Percentage  on  unpaid  instalments  sometimes  allowed  1844 

Where  no  rate  agreed  on  court  fixes  it  at  5  per  cent.  1845 

Parol  agreement  to  accept  reduced  interest  is  good 1846 


1841 
1842 
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Sub-section  (7 ) . — When  Interest  ceases  to  be  pamhle.  Paragraph 

1805 

PARAGRAGH 

Mortgagee  entitled  to  six  months^  interest  from  date  of  notice  to  redeem  . .  1847 
Where  mortgagee  sells  property  he  is  only  entitled  to  interest  to  dat-  of 

completion  . .         . .  . .  . .  . .  . .  .  _  _       1848 

Where  mortgagee  assents  to  sale  in  administration  suit  he  is  entitled  to  six 

months' interest  from  date  of  assent        ..  ..  ..  ..  ..     1849 

If  mortgagee  cannot  discharge  security  he  is  entitled  to  no  interest  from 

date  ivhen  it  ought  to  he  discharged        . .  . .  . .  .  .  . .     1850 

I  ntcrcst  ceases  from  date  of  proper  teyider     ..  ..  ..  ..  ..1851 

Where  right  to  redeem  disputed,  mortgagee  entitled  to  interest  pending 

inquiry '.     1852 

Sub-section  (8). — Incidence  of  Interest  as  between  successive 
Owners  of  Settled  Equity  of  Redemption. 

As  between  persons  entitled  to  equity  of  redemption,  representatives  of 
tenant  for  life  may  have  to  recoup  remainderman,  hut  aliter  as  to 
representatives  of  adult  tenant  in  tail     . .  . .  . .  . .  . .     1853 

Infant  tenant  in  tail  in  position  of  tenant  for  life    . .  . .  . .  . .     1854 

Remainderman  must  not  acquiesce  in  arrears  . .  . .  . .  . .     1855 

Purchase  hy  mortgagee  of  the  estate  of  life  tenant  of  equity  of  redemption 

ivhere  there  are  arrears  of  interest  . .  . .  . .  . .  . .     1856 

Where  tenant  for  life  takes  subject  to  a  prior  estate  which  has  not  to  keep 

doicn  interest  on  mortgage  . .  . .  . .  . .  . .  . .     1857 

Tenant  for  life  in  remainder  not  saddled  with  arrears  of  prior  tenant  for 

^'f^  1858 

Measure  of  tenant  for  life's  liability  in  respect  of  annuities  . .  . .     1859 

Ultimate  incident  of  interest  as  between  husband  and  wife  where  wife's 

estate  mortgaged    . .  . .  . .  . .  . .  . .  _ ,  1860 

Husband  and  wife  not  bound  to  Iceep  down  interest  for  benefit  of  ivife's  heir, 

but  sditeT  where  husband  tenant  by  courtesy     ..  ..  ..  ..     1861 

Effect  of  direction  to  receiver  to  keep  down  interest  where  direction  not 
carried  out  does  not  alter  rights  of  owners  of  equity  of  redemption 
"iterse 1862 


Sub-section  {I).— The  Persons  who  are  bound  to  pay,  and  entitled 
to  receive  Interest  on  Mortgage  Debts. 
1805.    Contrary  to  the  general  rule  {d)  as  to  loans,  interest  is  Mortgage 
payable   upon   mortgage  debts,  even  though  it  be  not  expressly  ^^.''*:{^Y' 
reserved,  and  although  the  mortgage  be  only  equitable  (e).     It  has  hiterelt.  ^^* 
been  doubted  (/)  whether  a  mere  deposit  of  title  deeds,  without  a 
legal  security,  will  make  a  debt  bear  interest  which  bears  none  in 
its  nature  ;    but  the  anonymous  case  above  cited  seems  to  dispose 
of  the  question.     A  mere  deposit  of  deeds,  with  intent  to  create  a 
security,  having  clearly  the  effect  of  an  equitable  mortgage  (26), 
the  right  to  interest  is  implied  without  any  express  agreement  {g)  ; 

[d)  Calton  v.  Bragg,  15  East,  223  ;   Higgins  v.  Sargent,  2  B.  &  C.  348  ;   Page  v. 
Newman,  9  B.  &  C.  378  ;    Webster  v.  British  Empire  Mutual  Life  Assurance  Co 
15  Ch.  D.  169. 

(e)  Anon.,  4  Taunt.  876  ;  Exp.  Hirtzel,  3  De  G.  &  J.  464  ;  Re  Kerr's  Policy,  L.  R. 
8  Eq.  331.     By  the  Roman  Dutch  la\\-,  when  the  arrears  of  interest  amount  to  more 
than  the  principal,  the  remaining  interest  may  not  be  paid,  and  the  course  of  interest 
then  ceases.     (Van  Leeuwen,  bk.  4,  ch.  7,  s.  6.) 

(/)  Ashton  V.  Dalton,  2  Coll.  C.  C.  565. 

{g)  Carey  v.  Doyne,  5  Ir.  Ch.  R.  104  ;  Re  Kerr's  Policy,  L.  R.  8  Eq.  331.     Interest 
at  4  per  cent,  onl}'  given  in  the  latter  case. 
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and  the  rule  is  the  same  where  the  principal  sum  is  merely  a  charge 
upon  :>pecified  property  (h).  "\Miere,  however,  the  contract  provides 
expressly  for  reconveyance  upon  pa}Tnent  of  the  principal,  interest 
will  not  be  payable  (i)  unless  the  deed  contains  elsewhere  an 
express  or  imphed  agreement  for  payment  of  interest  {k). 

1806.  A  power  to  charge  land  Nvith  a  sum  of  money  carries 
power  to  charge  it  also  with  interest  (l). 

1807.  A  charge  of  debts  by  will,  upon  real  estate,  does  not 
entitle  simple  contract  creditors  to  interest,  unless  the  debtor  has 
civen  to  the  debts  the  quality  of  specialties  in  his  lifetime,  as  by 
making  a  schedule  of  debts  and  creating  a  trust  term  for  payment 
thereof  (»?).  If  the  debtor  executes  a  deed  of  trust  for  the  benefit 
of  his  creditors,  those  who  execute  the  deed  become  mortgagees, 
aud  o-et  a  right  to  interest ;  but  they  have  no  such  right  under  a 
mere  covenant  on  the  part  of  the  debtor  to  pay  the  debt.  If,  by 
the  terms  of  the  deed,  some  of  the  creditors  are  to  be  paid  their 
debts,  and  others  are  to  be  paid  their  debts  with  interest,  the  latter 
class  have  a  priority  as  to  interest  {n). 

1808.  Interest  arises  on  mortgages  and  mortgage  debentures 
from  day  to  day  (o).  The  person  who  takes  the  income  of  the 
security  is  entitled  to  the  interest  to  the  time  of  his  death,  or  other 
termination  of  his  interest. 

1809.  Where  the  security  does  not  expressly  provide  for 
payment  of  interest  after  the  time  fixed  for  redemption,  interest 
will  still  be  recoverable  ;  not  on  the  contract,  but  as  damages  for 
the  detention  of  the  debt,  and  therefore  only  to  the  extent  of  the 
damages  laid  (p).  The  mortgagor,  therefore,  to  avoid  payment  of 
subsequent  interest,  must  be  prepared  to  pay  at  the  day  fixed,  and 
must  give  notice  that  he  will  do  so.  And  he  will  be  liable  to  pay 
subsequent  interest,  although  it  be  only  provided  that  interest  is  to 
be  paid  until,  or  even  that  it  is  not  to  be  paid  after,  the  day  of 


(A)  Lippard  v.  Ricketts,  L.  R.  14  Eq.  291  ;    Re  Drax,  Saville  v.   Drax,  [19031 
I  Ch.  781. 

See  Exp.  Hodge,  26  L.  J.  Bk.  77  ;   and 


See  Exp.  Furher,  Re  King,  17  Ch.  D.  191. 


(i)  Thompson  v.  Drew,  20  Beav.  49. 
con  J.  Ashivell  v.  Staunton,  30  Beav.  52. 

(k)  Ashwell  v.  Staunton,  30  Beav.  52. 

(1)  Kilmurry  v.  Geery,  2  Salk.  538. 

(m)  Stewart  v.  Noble,  Vem.  &  Scriv.  528—537;  Barwell  v.  Parker,  2  Ves.  Sen.  364. 

(n)  Jenkins  v.  Perry,  3  Y.  &  C.  178. 

(o)  Wilson  v.  Harman,  2  Ves.  Jun.  672  ;  Re  Rogers'  Trusts,  1  Dr.  &  Sm.  338. 

(p)  Price.  V.  Great  Western  Rail  Co.,  16  Mee.  &  W.  244  ;  Morgan  v.  Jones,  8 
Ex.  r,20  ;  Watkins  v.  Morgan,  G  Car.  &  P.  661  ;  Cook  v.  Fotvler,  L.  R.  7  H.  L.  27  ; 
Jic  European  Central  Rait.  Co.  Exp.  Oriental  Finance  Corporation,  4  Ch.  D.  33  ; 
Re  Roberts,  Goodchnp  v.  Roberts,  14  Ch.  D.  49  ;  Goldstrom  v.  Tallerman,  18  Q.  B.  D. 
1  ;  M'Ucrsh  v.  Brown,  45  Ch.  D.  225  ;  and  see  also  Re  Horner,  Fookes  v.  Horner, 
[1896]  2  Ch.  188;  London,  Chatham,  and  Dover  Rail..  Co.  v.  South  Eastern  Rail. 
Co.,  [1893]  A.  C.  429;  and  Mathura  Das  v.  Raja'  Narindar  Bahadur  Pal,  12 
T.  L.  R.  609. 
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redemption,  if  by  the  default  of  the  mortgagor  the  principal  was    Paragraphs 
not  then  paid  {q).  1809—1812 

In  fixing  the  amount  of  subsequent  interest  the  court  will  con- 
sider, but  will  not  be  entirely  guided  by,  the  agreement  between 
the  parties  as  to  the  rate  payable  during  the  time  certain  ;  which 
it  will  probably  allow,  if  not  more  than,  but  will  be  inclined  to  cut 
down  if  it  exceeds  5  per  cent.  (/•). 

1810.  The  mortgagee  in  possession  who  holds  over  after  pay- Mortgagee 
ment  of  everythinc;  due  to  him,  will  be  charged  with  subsequent  !'^'^^°  ^°  P.^y 

.  .  interest  when 

receipts  and  interest  from  the  date  at  which  the  mortgage  debt  overpaid,  or 

was  paid,  with  annual  rests  is),  if  he  falsely  deny  by  his  answer  ^  J?^  wrong- 
11  .  •  n    ^  ^  i       i  ^^'y  retains 

that  the  mortgage  is  satisfied  ;   and  a  mortgagee  who  has  not  been  possession. 

in  possession,  is  liable  to  pay  interest  on  a  balance  found  to  be  due 

from    him,    if    he    improperly    resist    redemption  {t).      Moreover, 

where  a  mortgagee  sells  under  his  power,  and  after  he  has  paid 

himself  his  debt  and  costs,  a  surplus  remains,  it  is  his  duty,  if  he 

cannot  ascertain  who  are  the  persons  entitled  to  the  surplus,  to 

invest  it  so  as  to  be  fruitful  for  their  benefit.     If  he  omits  to  do  so, 

he  will  be  charged  with  interest  at  4  per  cent.  (w). 

1811.  If    the   mortgagor   come  to  the  court  to  restrain  the  Interlocutory 
mortgagee  from  using  his  legal  remedv,  the  indulgence  will  only  "^Jun^'t'oii 

OS  r>  o  ..  '  f?>       _      _  .'  oijy  gxven  to 

be  granted  upon  payment  to  the  mortgagee  of  the  principal  sum  Mortgagor  on 

and  all  interest  which  appears  to  be  due  to  the  time  of  pavment.  P^y™°"^  of 

J-  i  .  i    ■'  principal  and 

But  in  a  proper  case,  the  payment  of  interest  may  be  ordered  to  be  interest 

made  without  preiudice  to  any  question  in  the  cause  ;    as  if  the  ^^'1^^^°"* 
^      •*  J    ^  '  _  prejudice. 

mortgagor  contend  that  he  was  prevented  from  redeeming  at  the 
time  for  which  notice  was  given,  by  the  negligence  or  default  of 
the  mortgagee.  And  if  such  a  case  be  established,  the  surplus 
interest  may  be  ordered  to  be  repaid  {x). 

1812.  The  court  allows  the  mortgagee  interest  in  certain  cases  Interest 
upon  money  which  he  has  laid  out  for  the  benefit  of  the  estate,  aU™  veTon 
or  the  support  of  his  security  (1773)  ;    payments  so  made  being  disburse- 
treated  as  further  advances  ;   and  the  rate  is  generally  that  which  ™®"  ^' 

is  payable  on  the  original  loan.  Thus,  interest  will  be  allowed 
upon  fines  paid  by  the  mortgagee  for  the  renewal  of  leases  upon 
which  the  estate  is  held,  though  there  be  no  covenant  by  the  mort- 
gagor  for   renewal  {y)  ;    upon   premiums   on    life   poHcies,   which 

(g)  Price  v.  Great  Western  Rail.  Co.,  supra  ;  Gordillo  x.Weguelin,  5  Ch.  D.  287. 

(r)  Re  Roberts,  Goodchap  v.  Roberts,  supra  ;  Mellersh  v.  Broum,  supra.  See 
Exp.  Furber,  Re  King,  17  Ch.  D.  191.  In  Wallington  v.  Cook,  47  L.  J.  Ch.  508, 
the  interest  was  cut  doMTi  from  60  to  5  per  cent. 

(s)  Ashivorth  v.  Lord,  36  Ch.  D.  545. 

(0  Smith  V.  Pilkington,  1  De  G.  F.  &  J.  120. 

(w)  Charles  v.  Jones,  35  Ch.  D.  544. 

(x)  Lord  Midleton  v.  Eliott,  15  Sim.  531. 

(y)  5  Bac.  Abr.  736  ;  Manlove  v.  Bale,  2  Vern.  84 ;  Lacon  v.  Merlins,  3  Atk.  4  ; 
WooUey  v.  Drag,  2  Anst.  551. 
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Puragraplic  form  part  of  the  security  (2)  ;  upon  mone}-  laid  out  in  supporting 
1^^2  ^°^^  the  mortgagor's  title  where  it  has  been  impeached  (a)  ;  or  in  the 
redemption  of  land  tax  (6)  ;  and  generally,  upon  money  laid  out  in 
lasting  improvements  or  otherwise  for  the  benefit  of  the  estate, 
where  the  principal  so  laid  out  is  allowed  (c).  And  interest  has 
been  given  upon  premiums  paid  for  keeping  up  life  policies,  to 
which  the  security  was  made  subject,  under  a  provision  charging 
the  security  with  payment  of  all  such  sums  as  a  surety  should  be 
compelled  to  pay,  with  interest  thereon  {d).  But  interest  was  not 
given  under  that  provision  upon  costs  paid  by  the  surety  ;  though 
it  will  be  directed  upon  costs  also,  where  they  have  been  paid  under 
an  order  of  the  court  which  declared  the  person  paying  them  to  be 
entitled  to  an  indemnity  for  so  doing  (e),  as  well  as  upon  interest 
which  the  owner  of  an  incumbered  estate  has  been  compelled  to 
pay,  where  the  former  owner  has  covenanted  to  indemnify  him 
against  such  incimibrances  (/). 

Interest  has  also  been  allowed  upon  large  sums  expended  by 
the  mortgagee  in  the  working  of  mines,  where  he  was  authorized 
by  the  deed  to  work  them  and  was  to  be  repaid  all  costs  and  expenses 
with  interest  (1780). 

Al iter  on  1813.    It  is  not  the  practice  generally  to  allow  interest    upon 

pendedin  money  expended  by  the  mortgagee  in  repairs,  although  it  has 
repairs.  sometimes  been  done  {g). 

Interest  not  1814.  Nor  wiU  interest  be  allowed  upon  costs  ordered  to  be  paid 
aHmv^d  on  ^^'  ^^®  mortgagor,  unless  the  mortgagee  has  been  accorded  leave  to 
costs  incurred  add  them  to  his  security  ;  in  which  case  he  will  be  allowed  to 
olredem^ption  Charge  interest  from  the  date  of  the  taxing  master's  certificate  (li). 
actions.  See  also  (1830). 

No  interest         1815.    A  mortgagee  will   be    allowed  no  interest  upon  a  debt 

niortfiageehas  ^hich  would  have  been  satisfied  but  for  his  wrongful  or  inequitable 

vTongfullv      act,  during  such  time  as  the  debt  has  thereby  remained  unsatisfied. 

discbarge  of     Thus  {i),  where  a  vendor  who  had  become  liable  to  an  action  by 

Bccurity.         the  purchaser  upon  a  covenant  for  quiet  enjoyment,  delayed  the 

purchaser's  action  by  setting  up  an  acknowledgment,  improperly 

obtained  from  the  mortgagee  of  the  latter  (whose  mortgage  he  paid 

off),  that  the  payment  was  in  full  of  all  demands  in  respect  of  the 

(=)  Bellamy  \.  Brickenden,  2  Johns.  &  H.  137. 
(ri)  Godfrey  v.  Watwn,  3  Atk.  517. 

(b)  Knowles  v.  Chapman,  Seton,  Ed.  6,  1960,  1977. 

(c)  Quarrell  v.  Bnclford,  1  Mad.  209  ;    Wehb  v.  liorke,  2  Sch.  &  Lef.  661. 
{(/)  Hodgson  v.  Hodgson,  2  Keen,  704. 

(c)  Wainman  v.  Bowker,  8  Beav.  363. 

{/)  Exfculrrrs  of  Fergus  v.  Gore,  1  Sch.  &  Lef.  107. 

{g)  Seton,  Ed.  6,  1978. 

(h)  Eardhy  v.  Knigid,  41  Ch.  D.  537. 

(0  Thornton  v.  Court  .2  De  G.  M.  &  G.  293,  301. 
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covenant ;    interest  on  the  mortgage  debt  was  refused  during  the   Parar/mphs 
delay  of  the  action,  because  the  damages  recovered  at  law  would,    °^       "  ° 
but  for  the  delay,  have  swept  away  the  mortgage  debt,  so  that  the 
interest  could  never  have  accrued. 

1816.  If  a  prior  mortgagee  does  not  take  possession  and  the  Puis7ie 
interest  falls  into  arrear,  a  subsequent  mortgagee  cannot  redeem  "^^rtgagce 
without   paying    the  whole   interest  (k)   (1446).      And  this,  it  is  redeem  wiih- 
said,  even  though  the  prior  mortgagee    let  the  interest   run    in  am-aire  of^ 
arrear  with  an  ill  intent,  to  get  the  estate.     But  if  there  be  fraud  interest  even 
or  collusion  it  will  be  otherwise  (I).  although 

^  '  prior 

mortgagee 

1817.  Similarly,  the  neglect,  without  fraud,  of  the  incumbrancer  acquiesced  in 

to  demand  interest  from  the  tenant  for  life,  or  to  require  him  to  ^'"''ears. 
pay  head  rents,  will  not  prejudice  the  right  against  the  remaindei-  man  ^cannot 

man  (m)  (1855).  redeem  ^Yith- 

out  paj-ing 

1818.  A  mortgagee  who  realizes  his  security  can,  notwithstandini!,-  f-^*^^^^ 

^   '^  "  '       .  -^  mcurred 

the  bankruptcy  of  the  mortgagor,  apply  the  proceeds  in  payment  of  during  life 
principal  interest  and  costs  in  full.     But  if  he  claims  to  prove  in  ^^n^i^^J- 
the  bankruptcy  (either  on  abandoning  his  security  or  assessing  it  .lUowed  in"  ^ 
or   realizing  it  and   proving  for  the  balance)  he  can  only  claim  bankruptcy 
interest  up  to  the  date  of  the  receiving  order  unless  there  is  a  sur-  °^  j^"g  ^f*^^*^" 
plus  (w).     The  same  rule  applies  to  a  liquidation  (o)  ;  and,  therefore,  petition, 
where  a  mortgage  to  a  building  society  provided  that  the  monthlv 
instalments  should  be  applied  in  payment  of  interest,  premiums, 
and  principal  successively,  the  proof  for  so  much  of  the  alleged 
aggregate  arrears  of  repayments  and  fines  as  was  claimed  in  respect 
of  interest  since  the  commencement  of  the  liquidation, was  rejected(^:*). 
But  under  peculiar  circumstances,  as  where  the  mortgagee  at  the 
request  of  the  trustees  has  postponed  the  sale  for  the  purpose  of 
getting  a  better  market,  or  has  made  some  other  special  agreement 
with  them,  interest  after  the  bankruptcy  will  be  allowed  {q). 

1819.  With  regard  to  the  effect  of  the  Statutes  of  Limitation  on  Effect  of 

J     1      .     _        p 

the  recovery  of  arrears  of  interest  against  the  mortgagor  personally  limitation 
or  against  the  estate,  see  supra  (764,  799). 

(k)  Aston  V.  Aslo7i,  1  Ves.  Sen.  264. 

(I)  Bentham  v.  Haincourt,  Pre.  Ch.  32. 

(m)  Loftus  V.  Swift,  2  Sch.  &  Lef.  642  ;  Roe  v.  Pogson,  2  Mad.  457  ;  Wrixon  v. 
Vize,  2  Dru.  &  War.  203,  (affirmed  3  Dru.  &  War.  104) ;  Hill  v.  Browne,  Dru.  426  ; 
Makings  v.  Makings,  1  De  G.  F.  &  J.  355. 

(n)  Exp.  Badger,  4  Ves.  165  ;  Exp.  Kensington,  Re  Lancaster,  2  Mont.  &  A.  300  ; 
Exp.  Lubbock,  9  Jur.  (n.s.)  854;  Bank  Rules,  1870;  Nos.  77,  137.  See  also  Re 
Binns,  Lee  v.  Bimis,  [1896]  2  Ch.  584. 

(o)  Re  Savin,  L.  R.  7  Ch.  760. 

(p)  Exp.  Bath,  Re  Phillips,  22  Ch.  D.  450  ;  and  see  Exp.  Carr,  Re  Hofmann, 
11  Ch.  D.  62. 

[q)  Exp.  Kensington,  Re  Lancaster,  2  Mont.  &  A.  300.  See  the  principle  of  this 
rule  discussed  in  Griffith,  Bankruptcy,  041. 

F.  3  N 
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Paragraphs 

1820—1821 

Interest  on 
arrears  of 
annuity 
only  allow  ed 
in  special 
cii£es. 


Interest 
where  fuivl 
\\AH  been 


Sub-section  (2). — Payment  of   Interest  on  Arrears  of  Annuities, 
and  on  Bond  and  Judgment  Debts. 

1820.  As  a  general  rule,  the  court  does  not  allow  interest  upon 
arrears  of  an  annuity,  thouch  it  be  charged  upon  land ;  but  under 
special  circumstances  interest  will  be  allowed.  It  was  held  by 
Lord  Ilardaicke,  that  if  the  annuity  were  given  for  maintenance, 
or  there  were  a  penalty  for  securing  the  payment  of  it,  interest 
should  be  given  on  the  arrears  (r).  But  the  rule  as  to  maintenance 
has  not  been  followed  {s)  ;  and  it  has  been  long  held,  that  the 
security  of  a  bond  and  penalty  raises  no  equity  for  interest  on  the 
arrears,  because  no  interest  was  recoverable  at  law  on  a  judgment 
debt,  though  damages  were  given  in  the  nature  of  interest  (t). 
And  the  disincUnation  to  give  interest  has  gone  so  far,  that  the 
comi:  has  even  refused  it  when  the  annuity  has  been  enjoyed  for 
many  years,  and  the  assignee  had  been  deprived  of  possession  by 
the  act  of  the  court ;  and  this,  although  the  fund  out  of  which  it 
was  payable  was  productive,  and  the  interest  of  it  actually  went 
into  the  pocket  of  the  owner  of  that  fund  (u).  But  this  seems  to 
have  been  an  extreme  case  ;  and  though  mere  legal  delay  was  no 
ground  for  giving  interest,  either  on  an  annuity  or  a  judgment  (x), 
it  was  held  before  the  Judicature  Acts,  that  if  the  annuitant  might 
have  recovered  his  annuity  at  law,  but  was  restrained  from  doing 
so  at  the  instance  of  the  person  liable  to  pay  the  annuity,  or  if 
the  latter  came  for  the  help  of  the  court  against  the  hardship  to 
which  he  would  be  exposed  at  law,  the  court  would  give  interest 
on  the  arrears,  on  the  principle  of  restoring  the  annuitant  to  the 
position  he  would  have  been  in  if  the  court  had  not  interfered  (y). 
And  if  the  person  liable  to  pay  the  annuity  has  grossly  miscon- 
ducted himself  in  evading  payment  of  the  annuity  (2),  or  in  dis- 
puting its  existence  on  unjust  grounds  (as  by  setting  up  the  destruc- 
tion of  a  bond  after  admitting  that  it  was  caused  by  an  accident  (a)), 
or  has  otherwise,  by  his  conduct  or  absence,  delayed  the  proceedings 
of  a  creditor,  interest  will  be  given  :  especially  if  the  person  liable 
to  the  payment  were  a  party  to  the  creation  of  the  obligation  (b) . 

1821.  Interest  has  been  given  on  the  aggregate  amount  of 
arrears  due  at  the  death  of  the  surviving  grantor  of  an  annuity, 


(r)  Nevmmn  v.  Auliruj,  3  Atk.  579.     See  also  Ferrers  v.  Ferrers,  Ca.  t.  Talb.  2. 

(s)  Tew  V.  Earl  of  Winterton,  I  Ves.  Jun.  451 ;  Creuze  v.  Hunter,  2  Ves.  Jun.  157 ; 
and  see  Mdlish  v.  Mdlish,  14  Ves.  516. 

(0  Booth  V.  Leycester,  3  Myl.  &  Cr.  459  ;   Gaunt  v.  Taylor,  3  Myl.  &  K.  302. 

(u)  Per  Sir  J.  Leach,  cited  in  Martyn  v.  Blake,  3  Dru.  &  War.  138. 

(x)  Martyn  v.  Blake,  3  Dru.  &  War.  125 ;  Berrinnton  v.  Evans,  Younse,  276  ; 
Earl  ManAfield  v.  Ogle,  4  De  G.  &  J.  38. 

ly)  Br,rAh  V.  UyccMcr,  1  Keen,  247  ;  3  Myl.  &  Cr.  459 ;  Taylor  v.  Taylor,  8  Hare,  120. 

(:)  Marlyn  v.  Blake,  3  iJru.  &  War.  125. 

(a)  Crosse  v.  Bediivj field,  12  Sim.  35  ;   and  see  Re  Powell's  Trust,  10  Hare,  136. 

(t)  Booth  V.  Leycester,  3  Myl.  &  Cr.  459. 
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tlie  fund  havinuf  been  acciimiilatins'  for  manv  years  in  court,  and   Paragraphs 

-  '^  -^    -^  1fi21 1824 

there  having  been  no  person,  for  a  long  time  after  the  death  of  the 

.surviving  grantor,  who  could  have  been  sued  on  the  judgment  (c).  in  court. 

1822.  To   avoid   circuity   of   action,    the   court   will    also   give  Interest 
interest  where  there  would  be  a  clear  case  for  damages  at  law  under  f;l^o^^^d  m 
a  covenant  tor  payment  or  the  annuity,  and  it  is  clear  that  the  damages 
measure  of  damages  would  be  the  amount  of  the  arrears  with  Y'^^''® 

/  7\  •£     1  damages 

interest  thereon  {a)  ;    as  it  there  be  a  covenant  to  indemnify  the  would  be 

annuitant  against  prior  incumbrancers,  by  the  claims  of  the  owners  recoverable 

of  which,  the  perception  of  the  annuity  was  prevented ;   especially 

if  this  has  occurred  in  consequence  of  the  acts  of  the  covenantor. 

But  such  a  case  will  not  arise  on  a  mere  covenant  to  pay  the  annuity, 

with  a  clause  enabling  the  annuitant  to  enter  and  hold  until  payment 

of  the  annuity  and  of  such  costs,  losses,  damages,  and  expenses,  as 

shall  be  occasioned  by  non-payment  thereof  ;   for  such  expressions 

only  amount  to  an  indemnity  against  the  costs  incident  to  entry 

and  possession,  and  loss  from  enforcing  the  security  (e). 

1823.  Although,  as  a  general  rule,  the  court  refuses  interest  on  If  annuitant 
arrears,  yet,  if  the  annuitant  has  entered  into  possession,  he  will  not  ^^^  entered 
be  obliged  to  quit  possession  unless  the  grantor  will  allow  him  session  he 
interest ;  but  he  cannot  have  this  relief  on  the  "round  that  there  was  T^  °°^^  ^f-. 

.  '^  depnved  ot  it 

a  power  m  the  grantee  to  enter,  if  he  did  not  do  so.     The  grantee  on  terms  of 

must  first  avail  himself  of  his  remedy,  and  then  seek  the  consequent  ^^1^^  P*^'^ 
.  •'  i  interest. 

relief  (/).  Nor  will  it  be  assumed  (<7)  in  favour  of  the  claim  for 
interest,  that  the  annuitant  would  have  used  his  legal  remedies  but 
for  the  presence  of  a  receiver  appointed  by  the  court ;  nor  admitted, 
that  by  reason  of  the  receiver's  appointment,  the  annuitant  is  to 
be  considered  as  having  been  restrained  from  using  his  remedies. 
And  the  annuitant  will  not  even  have  the  benefit  of  an  accidental 
union  in  himself  of  the  right  to  the  annuity  and  the  title  to  the  term 
by  which  it  is  secured,  where  there  is  a  contest  respecting  the 
annuity  ;  on  the  ground  that  the  annuitant  may  not,  as  a  trustee 
of  the  annuity,  use  for  his  own  benefit  a  power  thus  accidentally 
acquired. 

1824.  Although  interest  will  be  given  where  the  arrear  has  been  No  interest 
caused  by  the  act  of  the  party  liable  for  the  payment,  in  taking  aUowed  ^^ 
away  the  legal  right  of  the  annuitant,  it  is  different  where  there  is  where 

a  substantial  dispute  as  to  the  annuity,  in  consequence  of  which  the  ^'J^^^^te  as\o 

(c)  Hyde  v.  Price,  8  Sim.  578.  But  this  decision  is  not  a  strong  one.  It  was 
pronounced  before  judgment  was  given  on  the  appeal  in  Booth  v.  Leycester,  3 
Myl.  &  Cr.  459.  See  Jenkins  v.  Briunt,  16  Sim.  272  ;  and  see  Re  Powell's  Trust, 
10  Hare,  134. 

(d)  Martyn  v.  Blake,  3  Dru.  &  War.  125.  See  also  Oay  v.  Cox,  1  Ridg.  P.  C. 
153. 

(e)  Booth  V.  Leicester,  3  Myl.  &  Cr.  459. 

(/ )  Robinson  v.  dimming,  2  Atk.  409  ;  Booth  v.  Leycester,  3  Myl.  &  Cr.  459. 
{g)  Taylor  v.  Taylor,  8  Hare,  120. 
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money  has  been  brou-rht  into  court  for  the  benefit  of  all  parties  {h). 
Where  the  fund  in  court  has  been  invested,  application  should  be 
made  to  the  court  to  set  aside  and  keep  distinct,  a  part  of  the  fund 
or  income  required  for  satisfaction  of  the  annuity  ;  and  if  this  be 
omitted  and  the  accumulations  be  carried  to  a  general  account,  the 
jirolit  produced  by  a  part  of  the  fund  will  not  be  separated  for  the 
benefit  of  the  annuitants.  This  application,  it  seems,  should  be 
made  immediately  after  the  title  to  the  amiuity  has  been  estab- 
Hshed  (0. 

1825.  In  an  administration  suit,  after  payment  of  the  debts  due 
from  the  testator,  the  assets  may,  under  Order  LV.  r.  63,  be  made 
liable  to  interest  upon  arrears  of  an  annuity,  at  the  respective  times 
of  their  becoming  due  after  the  date  of  the  decree  {k). 

1826.  Although  bond  debts  generally  carry  no  interest,  either 
at  law  or  in  equity,  beyond  the  amount  of  the  penalty,  (which  is 
taken  to  represent  by  the  agxeement  of  the  parties  the  ultimate 
amount  of  the  debt  (1)),  yet  if  there  be  a  bond  and  a  mortgage  to 
secure  the  same  sum  with  all  interest  that  may  grow  due  thereon, 
interest  will  be  carried  under  the  mortgage  beyond  the  penalty  of 
the  bond  ;  for  the  amount  of  the  penalty  is  not  to  prejudice  the 
mortgage  {m).  And  it  matters  not  whether  the  mortgage  precedes 
or  follows  the  bond.  Interest  will  also  be  given  in  such  a  case 
where  the  mortgagor  is  a  surety ;  as  the  creditor  may  make  the 
mortgage  as  available  as  if  it  were  given  by  the  principal  debtor. 
But  a  trust  for  payment  of  bond  debts  out  of  the  proceeds  of  real 
estate,  together  with  the  interest  due  and  to  grow  due  for  the  same 
to  the  day  of  payment,  will  not  (n)  carry  interest  beyond  the  penalties 
of  the  bonds ;  for,  as  interest  does  not  gTOW  due  beyond  the  penalties, 
(by  virtue  of  the  rule  under  consideration),  the  trust  will  be  satisfied 
bv  pavment  of  interest  to  the  amount  of  the  penalties. 

1827.  It  has  been  said  (o),  that  if  the  bond  be  tacked  to  another 
security,  as  to  a  mortgage  for  securing  other  sums,  the  mortgagor 
may  not  redeem  unless  he  will  pay  the  interest  which  is  above  the 
penalty.  This  is  doubted  by  Mr.  Powell  (p),  because  tacking  is 
only  to  avoid  circuity  of  action  (1164)  ;  but  it  is  supported  by  Mr. 
Coventry  (q)  on  the  ground  that  the  excess  of  interest  may  be 
tacked  in  the  nature  of  further  advances.  The  doubt  of  ]\Ir.  Powell 
seems  more  correct  in  principle  than  the  reason  against  it ;    for  a 

(h)  Taylor  v.  Taylor,  supra.  (i)  Booth  v.  Leycester,  3  Myl.  &  Cr.  459. 

(k)  Lainson  v.  Lainson,  17  Jur.  1044.  The  statutes  3  &  4  Will.  4,  c.  42,  s.  28, 
and  1  &  2  Vict.  c.  110,  s.  17,  have  no  application  to  interest  on  arrears.  Re 
I'oudVx  Trust,  10  Hare,  134  ;  Earl  MansfieU  v.  Ogle,  4  De  G.  &  J.  38. 

(/)  Ualton  V.  Harris,  [1892]  A.  C.  547. 

(m)  Clarke  v.  Lord  Abingdon,  17  Ves.  106. 

in)  Hughes  v.  Wynne,  1  Jlyl.  &  K.  20  ;  Clowes  v.  Waters,  16  Jur.  632. 

(o)  Peers  v.  Baldwin,  2  Eq.  Ca.  Abr.  611. 

(/>)  Pow.  Mort.  355,  ed.  6.  {q)  Id.,  note  (q). 
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bond  is  allowed  to  be  tacked  to  prevent  a  circuitv  of  lemedv  in   Paragraphs 

^  ■'  '         1827 1829 

respect   of  a  recoverable  debt,  and  not  to  make  a  new  remedy  ^°'^' 

where  there  was  none  before ;  and  we  have  seen  that,  as  a  general 
rule,  there  is  no  remedy  for  interest  beyond  the  penalty.  Neither  can 
interest  in  arrear  be  turned  in  such  a  manner  into  principal,  as  the 
treating  it  as  a  further  advance  would  imply  (1833).  The  pro- 
position may,  however,  be  supported  upon  the  principle,  that  a 
person  who  comes  for  the  aid  of  equity  to  compel  redemption, 
must  do  equity  by  payment  of  all  interest ;  and  the  rule  has  been 
so  laid  down  where  a  mortgagee  has  tacked  a  iudgment  to  his 
mortgage  (r). 

1828.  By  1  &  2  Vict.  c.  110,  s.  17,  every  judgment   debt   in  Interest 
England  (which  includes  a  debt  for  which  a  judgment  has  been  ^^^^J'^^^'-^^'J" 
given  as  security)  (s),  and  by  3  &  4  Vict.  c.  105,  s.  26,  every  debt  debts. 
due  on  a  judgment,  not  confessed  or  recovered  for  any  penal  sum, 

for  securing  principal  and  interest  in  Ireland,  bears  interest  at  the 
rate  of  il.  per  cent,  per  annum,  until  satisfaction  from  the  entering 
up  of  the  judgment ;  i.e.,  from  the  entry  of  the  incipitur  in  the 
master's  book  {t).  It  has  been  laid  down  of  the  Irish  (u),  and  it 
follows  of  the  English  Act,  that  no  change  is  made  in  the  character 
of  the  judgments,  but  that  the  Statute  of  Limitations  continues  to 
bar  the  interest  given  on  the  judgment  debt. 

The  18th  section  of  1  &  2  Vict.  c.  110,  which  gives  the  decrees 
and  orders  of  court  the  force  of  judgments,  does  not,  in  combination 
with  s.  17,  make  a  person  ordered  by  the  court  to  pay  a  sum  of 
money,  the  amount  of  which  is  to  be  ascertained  by  inquiry,  liable 
to  pay  interest  on  that  sum  between  the  date  of  the  decree,  and  the 
time  at  which  the  amount  payable  is  ascertained  (v). 

1829.  If  a  debt  with  interest  to  a   certain  date  be  secured  by  When  mort- 
covenant  and  a  charge  upon  property,  and  judgment  be  recovered  ^^,jg  ^^ 
before  evidence  of  any  new  contract  for  the  payment  of  future  merged  in 
interest  at  the  original  rate  can  be  implied  by  the  forbearance  of  j^bt'so'as 
creditors  or  otherwise,  the  whole  debt  being  destroyed,  the  creditors'  to  reduce  the 
remedy  for  future  interest  under  the  security  is  at  an  end,  and  only  ^^  ^^^^  ' 
the  statutory  interest  under  the  judgment  act  can  be  recovered  (x) 

(1554).  But  where  there  is  an  express  covenant  to  pay  interest,  so 
long  as  the  principal  remains  unpaid,  the  mortgagee,  notwithstanding 

(r)  See  Godfrey  v.  Watson,  3  Atk.  517. 

(s)  Knight  v.  Bowyer,  4  De  G.  &  J.  619. 

(t)  Fisher  v.  Dudding,  3  Scott,  N.  R.  516  ;  Newton  v.  Grand  Junction  Rail.  Co., 
16  Mee.  &  W.  139. 

(tt)  Henry  v.  Smith,  2  Dru.  &  War.  381. 

{v)  Att.-Gen.  v.  Lord  Carrington,  6  Beav.  454. 

(a;)  Re  European  Central  Rail.  Co.,  Exp.  Oriental  Finance  Corporation,  4  Ch.  D. 
33  ;  Exp.  Fewings,  Re  Sncyd,  25  Ch.  D.  338  ;   Arbuthnot  v.  Bnnsilall,  62  L.  T.  234. 
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Paratrraphs    the  iudfouent.  \y\\\  be  entitled  to  the  rate  of  interest  provided  by  his 
1829-1831  ^^^..ii^;,,,)  ,1809, 

Judge  may  1830-  ^Vhenever  a  decree  is  made  by  the  court,  in  which  the 

te'^r.aid'tvftll''  payment  of  any  costs  previously  taxed  (either  in  the  suit  or  proceed- 
interest.  intr  in  which  such  decree  or  order  is  made,  or  in  any  other  suit  or 

proceeding)  is  ordered,  the  court  or  judge  making  such  decree  or 
order,  may  order  the  amount  of  such  costs  as  taxed,  including  the 
certihed  costs  of  taxation,  to  be  paid  with  interest  at  the  rate  of  4/. 
per  cent,  per  annimi  from  the  date  of  the  certificate  ;  the  amount  of 
such  interest  to  be  verified  by  affidavit,  and  to  be  payable  and 
recoverable  out  of  the  same  fund,  and  in  the  same  manner,  as  the 
amomit  of  such  costs  (2).     See  also  (1814). 

Sub-section  (3). — The  Conversion  of  Interest  in  Arrear  into  Principal. 

\rrears  of  1831.  If   there  be  an  arrear  of  interest  on  a  mortgage,  and  an 

interest  assifmment  be  made  bv  the  morto-agee  with  the  concurrence  of  the 

capiulon       mortgagor,  the  interest  paid  by  the  assignee  shall  be  taken  as 

transfer  of      principal,  and  carry  interest  (a).     But  where  it  is  assigned  without 

made^nth      ^^^-  Concurrence  of  the  mortgagor  (unless  it  seems  (b)  he  first  refuses, 

mortgagor's    either  to  pay  ofi  the  debt,  or  to  join  in  the  assignment),  the  assignee 

he  declines  to  niust  take  only  upon  the   same   terms  as  the  assignor  :    that  is, 

consent  or      he  will  be  entitled  as  against  the  mortgagor  to  no  more  than  is 

actually  due  on  the  security  without  reference  to  what  he  may  have 

paid,  and  the  interest  which  he  pavs  will  not  be  taken  as  principal  (c) 

(1347). 

The  mere  pri\aty  or  assent  of  the  mortgagor  to  the  account  is 
not  sufficient  (d)  to  change  the  interest  into  principal,  even  if  he 
sign  the  account ;  for  no  intent  is  thereby  shown  to  alter  the  nature 
of  that  part  of  the  debt  which  consists  of  interest.  On  the  other 
hand,  conversion  may  take  place  on  the  mere  written  consent  of 
the  mortgagor  or  person  entitled  to  redeem  without  his  being 
actually  a  party  to  the  assignment,  or  even  on  inference  of  his  con- 
sent arising  from  his  acts  or  from  his  acquiescence.  Thus  where 
interest  had  been  paid  for  many  years  upon  an  ascertained  balance 
of  principal  and  interest,  reported  due  at  the  date  of  a  decree  for 
sale,  the  comt  infeiTed  an  agreement  that  interest  should  be  paid 
as  the  price  of  forbearance  to  enforce  the  sale  (e).  And  again, 
where  a  puisne  incumbrancer  who  had  purchased  the  equity  of 
redemption  under  a  decree  of  the  court,  took  in  two  judgments 

(y)  Popple  V.  Sylvester,  22  Ch.  D.  98  ;  Lourry  v.  Williams,  [1895]  1  Ir.  Reps.  274  ; 
Economic  Life  Assurance  Society  v.  Usborne,  [1902]  A.  C.  147. 

(2)  The  Attorneys  and  Solicitors  Act,  (23  &  24  Vict.  c.  127),  s.  27. 

(o)  Aahenhurat  v.  James,  3  Atk.  271  ;  Earl  of  Macclesfield  v.  Fitton,  1  Vem.  168  ; 
Matthfiws  V.  Wallwijn,  4  Ves.  118  ;  Cliambers  v,  Goldmin,  9  Yes.  254  ;  Mangles  v. 
Jjixon,  '.i  H.  L.  C  at  j).  737. 

(b)  .(Vnon.,  Bunb.  41.  (c)  Cotlrell  v.  Finney,  L.  R.  9  Ch.  541. 

(d)  Jirotcn  v.  Barkham,  1  P.  Wms.  652. 

(e)  M'Cnrllnj  v.  LlaiiJaff,  1  Ba.  &  Be.  375. 
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prior  to  a  mortgage  security,  at  the  desire  of  the  mortgagee,  wlio   Paragraphs 
was  unable  to  take  them  in  himself,  the  court  considered  (/)  his  ^°^'-     '■ooct 
consent  to  be  equivalent  to  his  joining  in  the  deed,  and  allowed  the 
fuisne  incumbrancer  interest  on  all  that  he  had  paid. 

1832.  Inquiries  will  be  directed  as  to  what  is  due  on  the  mort-  Form  of 
gage,  and  what  has  been  paid  by  the  assignee  {g).     If  it  be  denied  ^"  g^^o*- 
that  anything  was  due  at  the  time  of  the  assignment,  the  inquiry 

will  be,  what  was  due  at  the  time  of  the  mortgage,  what  at  the  time 
of  the  assignment,  and  what  remains  due  ;  and  if  it  appear  as  the 
result  of  the  inquiry  that  nothing  was  due  at  the  time  of  the  assign- 
ment, the  assignment  will  be  declared  void  as  against  the  estate 
of  the  mortgagor.  But  if  otherwise,  and  the  assignment  were 
made  without  the  mortgagor's  privity,  he  or  those  claiming  under 
him  will  be  at  liberty  to  redeem  on  payment  of  what  has  been  found 
due  on  the  original  security  {h). 

1833.  Interest  upon  arrears,  or  upon  fines  for  non-payment  of  Compound 
principal  and  interest,  is  not  allowed  by  the  court  where  there  is  no  o^niTaUowcd 
contract  for  it  (i).      Thus  in  a  mortgage  to  bankers  to  secure  a  in  general 
specific  sum  at  a  fixed  rate  of  interest,  it  is  not  open  to  the  bank,  J'^  a^^speciaf 
in  the  absence  of  express  contract,  to  charge  compound  interest  on  agreement 
this  sum  or  to  include  it  in  the  general  banking  account  (k).     But  '^^  ^ ' 
where  the  mortgage  is  given  to  the  bank  to  secure  the  balance  of 

a  current  account,  there  is  an  implied  contract  for  payment  of  com- 
pound interest  with  yearly  or  even  half-yearly  rests  (l).  But  before 
the  abolition  of  the  usury  laws  there  could  be  no  payment  of  such 
interest  by  virtue  of  an  original  stipulation  in  the  mortgage  deed, 
it  being  then  essential  that  the  interest  should  first  be  due,  before 
any  agreement  to  turn  it  into  principal  would  hold  good  (m).  Such 
a  contract,  however,  is  now  valid  where  there  is  no  question  of 
fraud  or  oppression  {n)  (1842). 

It  has  been  said,  that  interest  upon  interest  in  arrear,  when  the 
mortgage  is  paid  off,  is  never  allowed  in  equity  (o).     But  this  can 

(/)  Ashenhurst  v.  Jaynes,  3  Atk.  271.  There  seems  formerly  to  have  been  a  practice 
of  adding  the  interest  to  the  principal,  upon  assignment,  after  forfeiture  by  non- 
paj'ment  of  interest,  though  the  time  for  pa3'ment  of  the  principal  had  not  arrived. 
See  Qladioyn  v.  Hitchman,  2  Vem.  135. 

(g)  Smith  v.  Pemberton,  1  Ch.  Ca.  67. 

(A)  Matthews  v.  Walvnjn,  4  Ves.  at  p.  129  ;  Lunn  v.  St.  John,  cited  4  Ves.  121. 

{i)  Proctor  v.  Cooper,  Pre.  Ch.  116  ;  Thornhill  v.  Evans,  2  Atk.  330  ;  Parker  v. 
Butcher,  L.  R.  3  Eq.  762  ;  Daniell  v.  Sinclair,  6  App.  Cas.  181. 

[k)  Stewart  v.  Steivart,  27  L.  R.  Ir.  351 ;  and  see  Mosse  v.  Salt,  32  Beav.  269;  and 
Lmidon  Chartered  Bank  of  Australia  v.  White,  4  App.  Cas.  413,  424. 

(I)  Crosskill  v.  Bower,  32  Beav.  86;  National  Bank  of  Australasia  v.  United 
Hand-in-Uand,  etc.,  Co.,  4  App.  Cas.  391,  409. 

{m)  Lord  Ossulston  v.  Lord  Yarmouth,  Salk.  449  ;  Broadway  v.  Morecraft,  Mos. 
247  ;  Sir  Thomas  Meer's  case,  cited  For.  40  ;  Exp.  Champion,  3  Bro.  C.  C.  440  ; 
Exp.  Bevan,  9  Ves.  223  ;  Morgan  v.  Mather,  2  Ves.  Jun.  15  ;  Mainland  v.  Upjohn, 
41  Ch.  D.  126,  136. 

{n)  Clarkson  v.  Henderson,  14  Ch.  D.  348. 

(o)  Thornhill  v.  Evans,  2  Atk.  330. 
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Paragraph  i 

1833—1836 


Merc  notice 
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sufficient. 
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jKiund 
interest 
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uo  louLjer  be  supported,  and  if  the  mortgage  stipulates  for  the 
capitalization  of  overdue  interest  it  will  be  enforced  {])).  Where, 
however,  the  mortgagee  goes  into  possession  and  has  net  rents  in 
his  hantls  sufficient  to  keep  down  the  interest  he  is  bound  to  apply 
them  to  that  purj)ose  (p). 

1834.  A  mere  notice  by  the  mortgagee  to  the  mortgagor  is  not 
sullicient  to  turn  arrears  of  interest  into  principal.  The  debtor 
must  distinctly  assent  to  the  demand. 

1835.  Tlie  agreement  must  also  be  made  fairly,  and  is  generally 
and  must  properly  made  upon  the  advance  of  fresh  money  (q).  It 
is  clearly  not  looked  upon  with  favour  by  the  court,  and  will  be 
avoided  by  circumstances  which  show  extortion  ;  as  if  the  interest 
on  the  arrears  be  fixed  at  a  higher  rate  than  that  on  the  original 
secmity. 

The  infant  heir  of  the  mortgagor  has  been  held  (r)  bound  by  an 
agreement  of  this  kind,  made  to  prevent  the  mortgagee  from  enter- 
ing ;  it  being  clearly  for  her  benefit,  and  made  with  the  privity  of 
her  nearest  relations  ;  but  according  to  the  present  doctrine,  interest 
in  such  a  case  would  not  be  allowed.  And  even  where  the  transferee 
of  a  mortgage,  by  payment  of  arrears  of  interest  and  costs,  had  pre- 
served the  estate  from  a  forced  sale,  it  appears  to  have  been  assiimed 
that  he  should  only  have  his  principal  without  interest  (s)  ;  though 
the  denial  of  interest  seems  to  be  inconsistent  with  the  practice 
adopted  in  cases  of  the  nature  of  salvage  (1773,  1812). 

Such  an  agreement  (made  by  the  assignee  of  the  equity  of  redemp- 
tion, in  trust  for  the  payment  of  debts,  and  to  pay  the  surplus  to 
the  mortgagor),  has  been  held  {t)  to  bind  the  mortgagor's  heir, 
though  no  party  thereto. 

But  when  made  in  favour  of  the  first  mortgagee,  it  will  not  hold 
against  later  incumbrancers  of  whom  he  had  notice,  for  the  same 
reason  which  prevents  a  mortgagee  from  tacking  further  advances 
a-iainst  such  subsequent  incumbrancers  (u)  (1153). 


Qiiwrf 
w  lather 
inten-bt  in 
Kueh  ca«eH 


Sub-section  (4). — Computing  subsequent  Interest  where  successive 
periods  of  Redemption  ordered. 

1836.  It   has  been  held  in  a  foreclosure  action  (a;)  in  which  a 
jim.sHc  mortgagee,  having  failed  to  pay  the  sum  found  due  to  the 
prior  mortgagee  under  the  usual  decree  for  successive  redemptions, 
a^e^te  ""  ^^^  ^^^^  foreclosed,  that  the  subsequent  interest  to  be  paid  to  the 
prior  mortgagee  by  the  person  next  entitled  to  redeem,  was  to  be 

{p)  WrujUy  V.  Gill,  [1900]  1  Ch.  165. 

(7)  Tompnon  v.  Lcith,  4  Jur.  (n.s.)  1091  ;  Thornhill  v.  Evans,  supra. 

(r)  Earl  Chesterfield  v.  Lady  Crotmoell,  1  Eq.  Ca.  Abr.  286. 

(#)  Coltrdl  V.  Finney,  L.  R.  9  Ch.  541. 

(/)  Coiiuay  V.  Shrimpton,  2  Eq.  Ca.  Abr.  738. 

(u)  iJifjhy  V.  Craggs,  Anibl.  012.  (x)  Ellon  v.  Curteis,  19  (  h.  D.  49. 
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computed  on  the  aggregate  amount  of  the  principal,  interest  and    ^'^!.^^^^ 
costs   which   had   been   directed   to   be    paid   by    the   defaulting 

^  -'  '='  amount  of 

mortgagee.  principal, 

The  learned  iudge  before  whom  the  question  as  to  the  mode  of  interest  and 

cost's 

computing  the  subsequent  interest  arose,  did  not  in  stating  the 
point  to  be  decided  refer  to  any  distinction  between  the  case  in 
which  the  puisne  mortgagee  having  paid  the  mortgagee  above  him, 
is  in  his  turn  to  be  redeemed  by  the  next  below  him,  and  that  in 
which  the  puisne  mortgagee  has  been  foreclosed  for  default  in  pay- 
ment. In  the  former  case  it  is  clear  that  the  subsequent  interest 
should  be  on  the  aggregate  payments  ;  for  a  mortgagee  who  pays 
off  a  security,  in  the  course  of  redemption,  is  always  entitled  to 
interest  on  what  he  pays  as  against  the  person  who  has  the  next 
right  to  redeem.  But  where,  as  in  the  case  under  consideration, 
the  puisne  mortgagee  makes  default  in  payment,  the  effect  of  com- 
puting subsequent  interest  upon  principal  interest  and  costs,  is  to 
give  the  prior  mortgagee  interest  upon  interest  in  arrear,  which, 
as  we  have  seen  (1833),  is  contrary  to  the  practice  of  the  court, 
and  is  not  allowed  as  between  the  parties,  even  since  the  abolition 
of  the  usury  laws,  without  an  express  contract.  And  it  is  sub- 
mitted that  the  order  in  question  was  not  justified  by  the  dicta 
which  were  cited  to  support  it,  and  which  plainly  refer  to  cases 
in  which,  according  to  the  former  practice  of  the  court,  a  mortgagor 
could  obtain  an  extension  of  the  time  allowed  for  redemption, 
upon  the  terms  of  paying  interest  from  the  day  originally  fixed,  upon 
the  aggregate  amount  of  principal,  interest,  and  costs  (y).  In 
Bickliam  v.  Cross  {z),  which  is  the  first  case  cited,  Lord  Hardwicke's 
statement,  that  interest  is  taken  on  the  consolidated  sum,  is 
followed  by  the  explanation  that  it  is  done  because  the  mort- 
gagee comes  for  the  favour  of  the  court ;  which  does  not  apply 
to  the  case  of  a  subsequent  mortgagee,  who  comes  to  redeem  in 
his  turn  according  to  the  terms  of  the  decree.  So  also  Lord 
Macclesfield,  in  Brown  v.  Barkham  (a),  says,  "  it  is  true  that  the 
master's  report  computing  interest  makes  that  interest  principal 
and  to  carry  interest  .  .  .  and  the  parties'  disobedience  to  the 
court  in  not  complying  with  the  time  of  payment  ought  to 
subject  him  to  interest."  And  again  in  Whatton  v.  Cradock  (b)  and 
Brewin  v.  Austin  (c)  Lord  Langdale  pointedly  refers  to  the  enlarge- 
ment of  time  for  payment,  as  the  ground  for  giving  interest  upon 
the  consolidated  sum.  And  Sir  T.  Plunier,  in  Turner  v.  Turner  (d), 
says  that  the  ground  of  the  practice  of  converting  interest  into 
principal,  where  the  master  has  found  the  sum  that  is  due,  is  that 

{y)  It  would  seem  that,  so  far  as  the  costs  are  concerned,  interest  could  only  be 
charged  on  them  if  they  were  directed  to  be  added  to  the  security.  See  and  consider 
Eardley  v.  Knight,  41  'Ch.  D.  537.     (1814),  supra. 

{z)  2  Ves.  Sen.  471.  (^/)  1  P.  Wms.  652. 

(6)  1  Keen,  267.  (c)  2  Keen,  211.  {d)  1  Jac.  &  W.  39. 
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Paragraph*  the  paitv  comes  for  tlie  favour  of  the  court.  He  is  ordered  to  pav 
1836—1838  ^  given  sum  on  a  certain  day,  and  if  he  does  not  do  so,  he  is  put 
upon  terms  of  paying  what  will  indemnify  the  other  party 
completely.  It  may  be  urged  on  behalf  of  the  first  mortgagee, 
that  he  has  as  much  right  to  be  indemnified  in  respect  of  the 
delav  when  it  is  caused  by  non-payment  and  foreclosure  of  a 
subsequent  mortgagee,  as  when  it  is  the  mortgagor  himself  who 
delavs  and  comes  for  further  time.  But  to  this  there  are  two 
answers.  First,  he  gets  the  benefit  of  the  foreclosure  of  the 
defaulting  mortgagee.  Second,  the  court  has  refused  to  follow 
the  practice  of  allowing  compound  interest  in  suits,  other  than 
foreclosure  suits,  on  account  of  the  injury  to  subsequent  credi- 
tors [e)  ;  and  there  can  be  no  reason  why  a  subsequent  mort- 
gagee in  a  foreclosure  action  who  is  not  in  default,  should  be 
in  a  worse  position  than  a  subsequent  creditor  in  another  action. 
The  late  Mr.  Fisher,  in  previous  editions,  expressed  the  opinion 
that  the  authorities  cited  by  the  learned  judge  in  support  of  his 
decision  in  Elton  v.  Curteis,[f)  were  also  all  dicta  in  suits  which  were 
not  for  foreclosure  ;  and  the  author  was  not  only  unable  to  find 
any  case  in  which  compound  interest  had  been  allowed  in  a 
foreclosure  suit  against  a  puisne  mortgagee  not  in  default,  but  had 
good  reason  to  believe  that  in  some  at  least  of  the  judges' 
chambers  it  was  not  the  practice  before  the  decision  in  Elton  v. 
Curteis  to  allow  such  interest. 


Interest 
where  time 
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tion is 
enlarged. 


^Vhere 
interest 
payable  on 

Buii),  it  runs 
from  master's 
certificate. 


1837.  At  the  present  day,  in  foreclosure  suits,  the  time  for 
redemption  is  enlarged,  on  pa\Tnent  within  a  short  time  of  the 
interest  in  arrear  and  costs  (g)  ;  and  subsequent  interest  can  of 
course  be  given  upon  the  principal  only  (h).  But  if  the  court  should 
enlarge  the  time  without  imposing  this  condition,  or  requiring  pay- 
ment of  interest  on  the  whole  principal  interest  and  costs,  it  will  be 
payable  on  the  principal  and  costs  only  {i). 

1838.  A\'here  interest  runs  on  the  whole  sum  found  due  by  a 
certificate,  it  so  runs  only  from  the  date  when  the  certificate 
becomes  binding,  and  up  to  that  time  on  the  principal  only  (j). 

('■)  See  Harris  v.  Harris,  3  Atk.  722  ;  Whatton  v.  Cradoclc,  1  Keen,  267  ;  Brewin 
V.  Austin,  2  Keen,  211. 

(/)  19  Ch.  D.  49. 

iff)  Edwards  v.  Cunlijfe,  1  Mad.  287  ;  Jones  v.  Cresvncke,  9  Sim.  304  ;  Monkhouse 
V.  Corporation  oj  Bedford,  17  Ves.  380. 

{h)  Brewin  v.  Austin,  2  Keen,  211  ;  Whatton  v.  Cradock,  supra  ;  notwithstanding 
Bruere  v.  Wharton,  7  Sim.  483. 

(•)  WhiljUld  V.  Jioberts,  7  Jur.  (n.s.)  12()8.  In  Wilkinson  v.  Charlesworth,  2 
Bcav.  470,  interest  was  given  on  the  principal  only,  though  the  time  for  payment 
hatl  Ixjen  allowed  to  expire. 

0)  Jacol>  V.  Earl  of  Suffolk,  Mos.  27  ;  Kelly  v.  Lord  Bellew,  4  Bro.  P.  C. 
495. 
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Sub-section  (5).— T/^e  Right  to  set  off  Interest.  iSq^TsIl 

1839.  If  the  mortgagee  purchases  and  takes  possession  of   tlio 

estate,  and  no  interest  be  paid  either  on  the  mortgage  debt  or  the  ^^t  off  where 
])urchase-money  before  completion,  there  will  be  a  set-off  jrro  tanto  purchases 
from  the  date  of  possession  ;  and  the  interest  will  be  payable  on  the  cqmty  of 
balance  of  the  purchase-money  only  {k).     But  the  devisee  of  the 
mortgagor  is  not  entitled,  on  redemption,  to  set  off  the  arrears  of 
interest  on  a  legacy  bequeathed  by  the  mortgagee  to  the  mortgagor, 
against  the  amount  due  on  the  mortgage  ;    because,  in  our  courts, 
set-off  does  not  take  effect  i])So  jure,  or  without  process,  but  the 
debts  subsist  notwithstanding  the  cross  demands,   and  may  be 
separately  assigned  ;    and  if  the  mortgagor  had  sold  the  estate 
subject  to  the  mortgage,  the  purchaser  could  not  have  come  for  such 
an  account.     It  seems,  however,  that  before  the  death  of  the  mort- 
gagor,  the    set-off   might   have   been   directed,   upon   taking   the 
accounts  {I). 

1840.  Where    incumbrancers  had    enforced   their  lien    against  Sometimes 
the  assignees  of  the  bankrupt's  estate,  in  a  Chancery  suit  in  which  bankraptcy. 
the  subject  of  the  security  had  been  sold  and  the  proceeds  applied 

in  reduction  of  the  debt,  the  mortgagees,  in  proving  for  the  residue, 
were  allowed  to  set  off  the  income  of  property  accruing  after  the 
bankruptcy,  against  the  interest  on  the  debt  since  the  same  period(m). 
And  where  there  is  delay  in  carrying  out  the  order  for  sale,  the 
equitable  mortgagee  may  apply  the  rents  in  reduction  of  interest 
accruing  after  the  order,  and  to  the  date  of  the  account  (w),  though 
generally  he  cannot  have  or  prove  for  it  beyond  the  date  of  the  order 
of  adjudication  (o). 

Sub-section  (6). — The  Rate  of  Interest  Allowed. 

1841.  It  is  well-settled,  if  not  an  intelligible  rule,  that  if   the  Mortgagee 
mortgagee  will  stipulate  for  a  higher  rate  of  interest  in  default  of  stipulate 
])unctual  payment,  he  must  reserve  the  higher  rate  as  the  interest  for  higher 
payable  under  the  mortgage,  and  provide  for  its  reduction  in  case  casTinterest 
of  punctual  payment  (]))  ;  and  cannot  effect  his  object,  by  reserving  not  punctu- 
the  lower  rate,  and  making  the  higher  the  penalty  for  non-payment  ^uay^^,Jree  t^ 
at  the  appointed  time  ;  because,  it  is  said,  an  agreement  of  the  latter  allow  lower 
kind,   being  nomine  jJoence,   is   relievable  in  equity  (5').     But  the  I^u^ctuar^ 

payment. 

(k)  Wallis  V.  Bastard,  4  De  G.  M.  &  G.  251.  (I)  Pettat  v.  Ellis,  9  Ves.  563. 

(m)  Exp.  Pevfold,  Be  Barker,  4  De  G.  &  Sm.  282.  Followed,  but  on  another 
point,  in  Re  London.  Wiyidsor  <L-  Greemvich  Hotels  Co.,  [1892]  1  Ch.  639. 

(n)  Exp.  Ramsbottom,  4  Deac.  &  C.  198. 

(o)  Exp.  Badger,  4  Ves.  165  ;  Exp.  Lubbock,  9  Jnr.  (n.s.)  854. 

ip)  Strode  v.  Parker,  2  Vern.  316  ;  Jonj  v.  Cox,  Pre.  Ch.  160 ;  Walmesley  v. 
Booth,  Bam.  Ch.  481. 

(q)  Holies  v.  Wyse,  2  Vem.  289  ;  Strode  v.  Parker,  2  Vern.  316  ;  Nicholls  v. 
Maynard,  3  Atk.  519  ;  Wallingford  v.  Mutual  Society,  5  App.  Cas.  685,  702.  But 
there  will  be  no  relief  in  equitj-  under  an  agreement  not  to  call  in  a  mortgage  on 
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Proviso  for 
lower  interest 
un  punctual 
payment  is 
const  ruwl 
strictly,  but 
unpuuitu- 
alit\-  on  one 
occasion  will 
not  affect 
subsequent 
occasions. 


I'arugraphi  mort'fa^ee  of  a  ship  mav  nevertheless  contract  for  a  commission 
(two  per  cent.)  on  any  cash  advance  remaining  unpaid  for  two 
months  (r). 

1842.  Where  the  provision  for  reduction  of  interest  is  in  a 
general  form,  the  mortgagor  cannot  have  the  benefit  of  it,  unless  he 
strictly  performs  the  condition  ;  he  will  have  no  relief  after  the 
time  of  payment  has  passed  (s).  And  if  the  mortgagee  has  taken 
possession  by  reason  of  the  mortgagor's  default,  he  will  also  be 
entitled  to  the  higher  rate  of  interest  reserved  {t),  even  if  there 
was  no  interest  in  arrear  w^hen  he  took  possession,  and  although  he 
did  so  by  arrangement  with  the  mortgagor  {u).  But  if  it  be  pro- 
\nded,  that,  as  often  as  interest  shall  be  paid  wdthin  the  limited 
time,  the  lower  rate  shall  be  accepted,  or  some  equivalent  words  be 
used  pointing  to  any  payment  of  interest,  the  mortgagor  will  not, 
by  a  single  breach  of  the  condition,  lose  his  right  to  the  benefit  of 
it  on  future  payments,  but  only  upon  that  particular  occasion  (x). 

1843.  It  has,  however,  been  supposed  {y).  that  the  rate  of 
interest  may  be  raised  if  it  be  done  as  the  price  of  the  mortgagee's 
forbearance,  the  additional  interest  being  then  looked  upon,  not  as 
a  penalty,  but  as  a  liquidated  satisfaction  agreed  upon  by  the  parties. 
And  for  this  doctrine,  two  decisions  have  been  cited  as  authorities. 
In  the  one  (2),  the  mortgage  money,  which  consisted  of  debts  already 
due  to  the  creditors,  w^as  made  payable  by  instalments,  with  interest 
at  ol.  per  cent.  ;  and  there  was  a  covenant,  that  if  the  money  were 
not  paid  at  the  appointed  times,  or  within  three  months  after,  the 
mortgagor,  for  every  sum  so  unpaid,  should  pay  8/.  per  cent,  until 
actual  payment.  And  the  House  of  Lords,  on  appeal,  directed 
interest  at  that  rate  to  be  computed  upon  every  instalment  for  three 
months  after  it  became  due,  and  from  the  end  of  every  three  months 
interest  at  81.  per  cent,  was  allowed  according  to  the  deed.  But 
this  decree  was  made  ex  jmrte,  the  respondent  not  having  appeared, 
and  no  case  having  been  printed  for  him.     Not  a  woixl  was  said  of 


Qucere 
whether 
interest  can 
Ix.'  raised  as 
price  of 
mortgagee's 
forbearance. 


]mnctual  payment  of  interest,  though  it  be  but  two  or  three  days  in  arrear.  {Hicks 
V.  Gardner,  1  Jur.  541) ;  Leeds  cfc  Hanlerj  Theatre  of  Varieties  v.  Broadbent,  [1898] 
1  Ch.  343. 

(r)  The  Benwell  Tower,  72  L.  T.  664. 

i'l)  Bonafous  v.  Bybot,  3  Bur.  1375  ;  Jorif  v.  Cox,  Pre.  Ch.  160  ;  Stanhope  v. 
Manners,  2  Ed.  197.  A  trustee  is  justified  in  accepting  the  lower  rate,  after  the 
liigher  rate  has  become  payable  by  the  strict  terms  of  the  contract,  it  being  the 
usual  course  to  treat  interest  paid  under  such  circumstances  as  having  been  paid 
within  the  time  fixed.     {Booth  v.  Alington,  26  L.  J.  Ch.  138.) 

(0  L'nion  Bank  of  London  v.  Inqram,  16  Ch.  I).  53;  Cockhurn  v.  FAicards,  18 
Ch.  D.  449,  463  ;  Bright  v.  Campheil,  41  ( Jh.  D.  388  ;  Stains  v.  Banks,  9  Jur.  (n.s.) 
1049;  (IS  reversed  Reg.  Lib.  7  B.  (1863)  1761)  ;  and  Union  Bank  oj  London  v. 
luyrurn,  supra.     All  explained  in  Wrigley  v.  Gill,  [1906]  1  Ch.  165. 

(u)  Brifiht  V.  Campbell,  41  Ch.  D.  388. 

(z)  SUmhope  v.  Manners,  2  Ed.  197.     See  Burrowes  v.  Molloi/,  2  Jo.  &  Lat.  521  ; 
H  mjne  v.  Lewis,  25  L.  T.  (o.s.)  264. 
(y)  Pow.  Mort.  901,  ed.  6.  {z)  Burton  v.  Slattery,  5  Bro.  P.  C.  233. 
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forbearance,  nor  is  any  reason  given  for  the  judgment  ;    and  it  is    Paragraph 
not  clear  how  the  question  of  forbearance  could  arise  more  than        ^-o'to 
in  other  cases  of  non-payment,  or  why  the  reservation  was  less  a 
penalty. 

The  other  case  {a)  in  question,  certainly  seems  to  have  turned 
upon  forbearance,  but  it  was  after  the  arrears  of  interest  had  accrued ; 
the  mortgagor  on  an  account  of  principal  and  interest  stated,  having 
desired  the  forbearance  of  the  mortgagee,  and  promised  satisfaction  ; 
upon  which  promise  the  court  laid  hold,  and  compelled  the  mort- 
gagor to  perform  it  by  paying  the  higher  rate  of  interest,  which  in 
one  way  or  another  was  reserved  by  the  security  in  default  of 
punctual  payment.  Now,  we  have  already  seen,  that  upon  an  agree- 
ment made  after  interest  has  become  due,  it  might  be  turned  into 
principal  even  before  the  repeal  of  the  usury  laws  (1833).  No 
doubt,  therefore  (6),  the  parties  might  stipulate  in  like  manner  for 
a  higher  rate  of  interest ;  but  that  does  not  touch  the  question  of 
enforcing  a  penalty  under  a  contract  made  hejore  interest  has  become 
due  ;  and  the  case  is  nothing  to  the  purpose.  It  is  also  ill-reported 
and  contradictory  ;  for  the  statement  is  that  the  mortgage  was  at 
6L  per  cent.,  with  a  proviso  to  take  bl.,  which  was  valid.  But 
Parker,  L.C.,  is  twice  made  to  say  in  his  judgment,  that  the  proviso 
obliged  the  party  to  pay  6Z.  per  cent.,  in  default  of  paying  5L,  which 
was  a  penalty,  and  relievable. 

In  the  same  case  it  was  said,  that  though  the  penalty  were  reliev- 
able if  only  a  very  short  time  had  happened,  it  might  not  be  so  in 
case  of  a  long  arrear  of  interest ;  and  that  on  a  written  promise 
to  make  satisfaction  for  forbearance,  the  court  would  give  the 
mortgagee  some  allowance  in  case  of  a  great  arrear  of  interest,  even 
though  no  penalty  were  reserved. 

In  a  case  (c),  heard  before  the  Lords  Commissioners  in  1690, 
where  5L  per  cent,  was  reserved,  and  the  mortgagor  covenanted  to 
pay  6L  per  cent,  if  he  made  default  for  sixty  days  after  payment, 
the  doctrine  above  stated  was  not  acted  on,  but  6Z.  per  cent,  interest 
was  decreed  ;  for  the  covenant,  it  was  said,  was  the  agreement  of 
the  parties,  and  not  to  be  relieved  against  as  a  penalty.  But  this 
decision,  however  judicious  in  substance,  has  been  clearly  overborne 
by  the  current  of  later  authorities.  The  case  has  been  supposed 
to  be  misstated  [d),  but  it  agrees  with  the  registrars'  book  ;  yet 
it  is  singular  that  in  the  subsequent  case  of  Holies  v.  Wyse  (e), 
it  is  said  that  the  interest  in  Marquis  of  Halifax  v.  Higgins  was 
reserved  at  6L  per  cent.,  with  an  agreement  to  accept  5Z.  ;  and 
the  yet  later  case  of  Strode  v.  Parker  (/)  seems  to  imply  the  same. 

(a)  Broion  v.  Barkham,  1  P.  Wms.  652. 

(&)  See  the  concluding  remarks  of  Parker,  L.C,  in  this  case. 

(c)  Marquis  of  Halifax  v.  Higgins,  2  Vern.  134. 

{d)  Pow.  Mort.  901,  n.  (e)  2  Veni.  289.  {/)  2  Vern.  316. 
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Paragraphs  1844.  A  Contract  to  pav  a  percentace  on  unpaid  instalments 
^^^"^  ■'■°"*'  for  the  interval  between  the  time  fixed  for,  and  that  of  actual 
Percentage  pavment,  under  the  name  of  a  "'  commission,"  has  been  allowed  as 
ku<taWnt3     not  beinu'  in  the  nature  of  a  penalty  {g)  ;    and  so  has  a  similar 

soimtimea       payment  on  the  renewal  of  promissory  notes  {li). 
allowed.  ^    " 

Where  no  1845.  AMiere    no   rate  of  interest  is  fixed  by  the  parties  the 

rate-  agreed      court  cau  fix  it,  and  has  adopted  the  current  rate  of  5Z.  per  cent,  {i)  ; 

it  at  dve         which  also  appears  to  be  the  proper  rate,  where  an  absolute  deed 

per  cent.         jg  cut  down  to  a  security  under  circumstances  analogous  to  those 

which  were  formerly  applied  in  cases  of  usury  {k).     In  the  case 

of    further    advances,    or   of   money   allowed    in   the    nature    of 

further  advances,  the  interest  is  generally  given  at  the  same  rate 

as  upon    the  moneys  originally  lent  {I).      It  has,  however,  been 

directed  to  be  computed  after  the  rate  current  in  a  foreign  country, 

where  the  money  was  expended,  the  current  rate  there  being  less 

than  the  interest  reserved  by  the  mortgage  (m)  ;    but  if  it  were 

otherwise,  it  is  presumed  that  the  rate  of  interest  reserved  by  the 

mortgage  would  be  adopted,  as  in  ordinary  cases. 

Parol  1846.  An   unwritten  agreement  to  reduce  the  rate  of    interest 

to^accept  o^  ^  mortgage  is  good  ;  but  in  the  absence  of  evidence  or  pre- 
reduced  sumption  of  such  an  agreement,  the  difference  between  the  rate 

good.  reserved  and  that  actually  paid  must  be  made  good  (w).     So  if  a 

higher  rate  than  is  reserved  be  paid,  the  excess  may  be  deducted  on 

discharge  of  the  mortgage  (o). 

Sub-section  (7). — When  Interest  ceases  to  he  'payable. 

Mortgagee  1847.   The  mortgagee  is  entitled  to  six  months'  interest  from 

six  months'     ^^^  ^^^^  ^^  ^^^  uotice  to  him  of  the  intended  discharge  of  the  security 
interest  from  (1499)  ;   and  whether  notice  of  payment  were  given  by  the  mort- 
to  redeem.       g^gor  or  the  mortgagee,  if  the  payment  be  not  made  at  the  time 
fixed,  the  mortgagee  is  entitled  to  a  new  notice,  or  to  six  months' 
additional  interest  from  the  time  of  actual  payment.     But  he  will 

{g)  General  Credit,  etc.,  Co.  v.  Glegg,  22  Ch.  D.  549. 

(h)  Bucknell  v.  Vickery,  64  L.  T.  701. 

(t)  Ashwell  V.  Staunton,  30  Beav.  52 ;  see  Knapp  v.  Biirnaby,  30  L.  J.  Ch.  844. 
Whether  having;  regard  to  the  notorious  reduction  in  the  current  rate  of  interest 
the  court  would  still  adhere  to  5  per  cent,  may  perhaps  be  questionable.  In  the 
case  of  The  Change,  29  L.  T.  (o.s.)  147,  Swab.  240,  the  court  refused  to  add  to  a 
written  instrument  by  admitting  evidence  as  to  the  rate  of  interest  agreed  to  be 
taken  on  a  bottomry  bond,  but  pronounced  for  such  a  rate  as  the  risk  would 
command  at  the  time  and  place  where  the  bond  was  made,  and  referred  the  question 
to  the  registrar  and  merchants. 

(k)  See  Douglas  v.  Culverwell,  4  De  G.  F.  &  J.  20  ;  Be  Unsworlh,  2  Dr.  &  Sm.  337. 

(0  Wodky  V.  Drag,  2  Anst.  551. 

(m)  Qunrrell  v.   Beckford,  1  Mad.  at  p.  281  ;   and  see  Badham  v.  Odell,  4  Bro. 
P.  C.  349. 

(n)  Lord  Milton  v.  Edgworth,  5  Bro.  P.  C.  313  ;  Gregory  v.  Pilkington,  26  L.  J. 
^■'i-  17"-  (o)  Tyler  v.  Hanson,  5  L.  J.  (o.s.)  Ch.  34. 
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not  be  entitled  to  such  interest  if  lie  have  demanded  or  taken  pro-   Paragraphs 

•      1847 18^1 

ceedings  to  recover  payment,  though  pending  the  proceedings  notice 

of  payment  has  been  given  to  and  accepted  by  him  (p). 

1848.  And  if  the  interest  be  payable  in  advance,  and  the  mort-  Where 
gagee  voluntarily  sell  the  property  before  the  day  of  payment,  he  sciif  property 
will  be  allowed  interest  only  to  the  completion  of  the  purchase  (q).  he  is  only 

entitled  to 

1849.  WTiere  the  mortgagee  assents  in  an  administration    suit  interest  to 
to  a  sale  of  the  mortgaged  property,  he  will  have  interest  for  six  completion, 
months  from  the  date  of  the  assent,  if  the  mortgage  be  discharged  where 
before  the  end  of  that  time  ;   but  if  it  be  not,  interest  runs  to  the  '"ortgagee 

assents  to 
time  of  payment  (r).  sale  in  ad- 

ministration 

1850.  If  the  mortgage  cannot  be  discharged  at  the  time  fixed,  suit,  he  is 

by  reason  of  the  inability  of  the  mortgagee  to  produce  the  deeds,  sjx  months' 
or  if  in  a  redemption  or  foreclosure  suit  he  omits  to  attend  at  the  interest  from 
time  and  place  fixed  for  payment,  he  will  be  allowed  no  interest  a^gg^^ 
beyond  that  day  ;    but  where  the  omission  arose  from  a  mistake,  if  mortt^ao'ee 
and  the  mortgagor  also  neglected  to  attend,  the  mortgagee  was  not  cannot 
compelled  to  wait  another  six  months.     But  a  new  time  was  fixed  security  he 
for  payment  at  the  end  of  ten  days  (s).  is  entitled  to 

no  interest 

1851.  Subject  to  the  above  (1847),  interest  will  cease  to  run  upon  J,^^™  "Jf  ^ 
the  mortgage  debt  from  the  time  at  which  a  proper  tender  of  the  ought  to  be 
whole  amoimt  due  is  shown  to  have  been  made  (1504)  {t).     But  it  discharged, 
ought  to  appear,  that,  from  the  time  of  the  tender,  the  money  was  ceaserfrom 
kept  ready  by  the  mortgagor,  and  that  no  profit  was  afterwards  date  of 
made  of  it ;  upon  proof  of  the  contrary  whereof  the  interest  will  still  ^g°^g^ 
run  (u).     And  it  would  be  safer  to  pay  the  money  into  court  [x). 

And  there  must  be  an  actual  tender  of  the  money  due  (y).  The 
court  will  not  stay  the  interest  on  proof  of  a  proposal  by  the  mort- 
gagor, where  money  is  due  to  him  from  the  mortgagee  on  another 
account  between  them,  to  satisfy  the  mortgage  by  deducting  the 
sum  due  thereon  from  the  other  debt  (z).  Executors  who  refuse 
a  proper  tender  on  the  ground  that  they  have  not  proved  the  will 

ip)  Bartlett  v.  Franklin,  15  W.  R.  1077  ;  Re  Alcoclc,  Prescott  v.  Phipps,  23  Ch. 
D.  372. 

(q)  Banner  v.  Berridge,  18  Ch.  D.  254. 

(r)  Day  v.  Day,  31  Beav.  270. 

(s)  Lord  Midleton  v.  Eliot,  15  Sim.  531  ;  HugJies  v.  Williams,  Kay,  App.  iv., 
and  form  of  order  there  ;  James  v.  Rumsey,  1 1  Ch.  D.  398. 

{t)  Lutton  V.  Rodd,  2  Ch.  Ca.  206  ;  Roharts  v.  Jefferys,  8  L.  J.  (o.s.)  Ch.  137  ; 
Cliff  V.  Wadsivorth,  2  Y.  &  Coll.  C.  C.  598  ;  Kinnaird  v.  TroUope,  42  Ch.  D.  010  ; 
Bank  of  New  South  Wales  v.  O'Connor,  14  App.  Cas.  273,  284. 

(«)  Lutton  V.  Rodd,  supra  ;  Gyles  v.  Hall,  2  P.  Wms.  378. 

(x)  See  Kinnaird  v.  TroUope,  supra,  at  p.  618. 

(y)  Church  v.  Bishop,  2  Ves.  Sen.  371. 

(z)  Garforth  v.  Bradley,  2  Ves.  Sen.  675. 
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can  demand  no  further  interest,  because  they  may  receive  the  money 
before  probate  (a). 

1852.  If  the  right  to  redeem  be  disputed,  and  an  inquiry  becomes 
necessary,  the  mortgagee  is  not  to  lose  his  interest,  pending  the 
iuquirv,  although  a  tender  have  been  made  (6). 

Sub-section  (8). — Incidence  of  Interest  as  hetiveen  Siwcessive 
Owners  of  Settled  Equitij  of  Redem-ption. 

1853.  The  adult  tenant  in  tail  of  an  incumbered  estate  is  not 
oblitred  to  keep  down  the  interest  on  the  charge  ;  because,  having 
(or  being  able  by  his  own  act  to  acqviire)  full  power  over  the  estate, 
neither  the  issue  in  tail  nor  the  remainderman  have  any  equity 
to  call  for  an  indemnity  against  the  arrears  of  interest  accrued 
durino-  the  possession  of  their  predecessor  (c).  And  on  the  other 
hand,  if  the  tenant  in  tail  die  without  barring  the  entail,  after 
keeping  down  the  interest,  or  taking  an  assignment  of  the  mortgage 
(in  which  case  he  is  considered  to  have  paid  himself  the  interest 
out  of  the  rents  and  profits),  the  issue  in  tail  have  the  benefit,  and 
the  personal  representatives  of  the  tenant  in  tail  have  no  equity 
to  charse  the  reversion  with  interest  accrued  during  his  life  [d). 
And  so  it  is  if  the  husband  of  tenant  in  tail  seised  in  right  of  his 
wife,  takes  in  the  mortgage  ;  for  he  takes  subject  to  all  the  rights 
and  remedies  of  the  mortgagee  and  the  reversioner,  and,  after 
receiving  the  rents  during  the  wife's  life,  cannot  come  against  the 
estate  for  the  interest  (e). 

But  in  such  a  case,  an  account  will  be  directed  of  the  profits 
accrued  since  the  death  of  the  wife,  and  subsequent  interest  will  be 
allowed. 

1854.  An  infant  tenant  in  tail,  however,  being  unable  to  make 
the  estate  his  own,  is  not  upon  the  same  footing  as  an  adult,  but  is 
in  the  position  of  a  tenant  for  life  (/ ),  who  is  bound  (</)  even  where 

(a)  Auslen  v.  DodwelVs  Executors,  1  Eq.  Ca.  Abr.  318. 
(6)  Sharpnell  v.  Blake,  2  Eq.  Ca.  Abr.  004. 

(c)  Chaplin  v.  Chaplin,  3  P.  Wms.  at  p.  235 ;  Burges  v.  Mawhey,  Turn.  &  Russ. 
167. 

(d)  Amesbury  v.  Brown,  1  Ves.  Sen.  477.  (e)  Id. 

(/  )  Sarjeson  v.  Cruise,  cited  in  Amcslniry  v.  Brotrn,  1  Vcs.  Sen.  477,  480  ;  iS.C, 
Sergeson  v.  Sealey,  2  Atk.  414 ;  per  Lord  Redesdale,  The  Queensbury  Case,  1  Bli. 
at  p.  499  ;  Burges  v.  Mawhey,  Turn.  &  Russ.  at  p.  177.  But  note  that  Sir  T.  Pltjmer, 
M.R..  puts  a  \\Tong  construction  upon  the  words  of  Sir  W.  Grant,  M.R.,  in  Bertie  v. 
Lord  Abingdon,  3  Mer.  at  p.  SGO.  'J'ho  latter  is  supposed  to  have  said  that  "  there 
could  be  no  question  as  to  the  obligation  of  an  infant  tenant  in  tail  to  keep  down  the 
interest."  His  words  really  were,  "There  can  be  no  question  in  this  case  with 
respect  to  the  obligation,  etc."  i.e.,  the  question  does  not  arise  here.  For  the 
question  was  between  real  and  personal  representatives,  between  whom  there  is 
no  erpiity,  Vjut  only  between  the  representatives  and  those  in  remainder. 

{(j)  Revel  v.  Watkinson,  1  Ves.  Sen.  93;  Amesbury  v.  Brown,  1  Ves.  Sen.  477  ; 
Faulkner  v.  Daniel,  3  Hare,  199;    Bulwer  v.  Astley,  1  Ph.  422  ;  Playfair  v.  Cooper, 
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he  has  a  general  power  of  appointment  (h)  (as  is  also  the  tenant  Paragraphs 
for  years  (i)  and  a  tenant  in  fee  with  an  executory  devise  over  {k))  °^^~ 
to  keep  down  the  interest  of  the  charne  during  the  continuance  of 
his  estate,  to  the  extent  of  the  rents  and  profits  not  merely  of  the 
mortgaged  property,  but  also  of  any  other  property  comprised  in 
the  settlement  under  which  he  is  life  tenant  (l).  And  he  is  not 
exempted  from  this  liability  by  the  possession  of  an  absolute  power 
of  appointment,  by  virtue  whereof  he  is  able,  like  the  tenant  in  tail, 
to  make  the  estate  his  own  (m)  ;  and  cannot  discharge  himself  from 
it  by  procuring  the  mortgage  to  be  assigned  to  a  trustee  for  himself  (w). 
The  assignee  and  judgment  creditor  of  the  tenant  for  life  are  subject 
to  the  same  equity  (o). 

1855.  It  is  incumbent  on  the  reversioner  to  see  that  this  duty,  Remamder- 
(which  only  subsists  in  his  favour,  and  gives  no  right  to  the  incum-  J^oTa^^lesce 
brancer  (p)),  is  performed  by  the  tenant  for  life  (q)  ;  and  if  it  be  in  arrears!, 
neglected,  the  reversioner  (r),  or  it  seems  the  next  tenant  for  life  (s), 
may  commence  an  action  to   make  the  rents  amenable,  and  may 
compel  the  tenant  for  life  to  answer  what  has  accrued  ;  and  has  an 
equity  to  have  the  estate  recouped  out  of  the  future  income  accruing 
to  the  tenant  for  life  (t).     But  it  has  been  said  that  if  the  reversioner 
stand    by,  and  allow  the  rents  to  be  received  and  not  applied  in 
payment  of  interest,  the  reversion  will  be  charged,  and  the  rever- 
sioner cannot  afterwards  establish  a  debt  against  the  assets,  on  the 
ground  that  the  rents  were  sufficient  (u)  (1678). 

The  reversion  may  also  be  charged,  if  the  rents  be  insufficient 
and  the  arrears  of  interest  have  thus  been  thrown  upon  the  reversion, 

17  Beav.  187  ;  and  see  Surges  v.  Mawhey,  Turn.  &  Russ.  at  p.  174  ;  Lord  Kensington 
V.  Bouverie,  1  Jur.  (n.s.)  577.  And  in  an  administration  suit  he  must  keep  down  the 
interest  upon  all  debts  charged  upon  the  estate  from  the  testator's  death.  {Marshall 
V.  Croxother,  2  Ch.  D.  199.) 

(/i)  Whitbread  v.  Smith,  3  De  G.  M.  &  G.  727,  741. 

(i)  Amesbury  v.  Brown,  1  Ves.  Sen.  at  p.  480,  per  Lord  Hardwicke. 

(k)  Butcher  v.  Simmonds,  35  L.  T.  304. 

(I)  Frewen  v.  Law  Life  Assurance  Society,  [1896]  2  Ch.  511. 

(m)   Whitbread  v.  Smith,  3  De  G.  M.  &  G.  at  p.  741. 

(w)  Long  v.  Harris,  1  Jur.  (n.s.)  913. 

(o)  Scholefield  v.  Lockwood,  9  Jur.  (n.s.)  1258. 

{p)  Re  Morley,  Morley  v.  Saunders,  L.  R.  8  Eq.  594. 

{q)  Caulfield  v.  Ilaguire,  2  Jo.  &  Lat.  at  p.  160. 

(r)  Lord  Penrhyn  v.  Hughes,  5  Ves.  at  p.  106 ;  and  see  Hayes  v.  Hayes,  1  Ch.  Ca.  223. 
See  per  Lord  Campbell,  C,  Lord  Kensington  v.  Bouverie,  7  H.  L.C.  at  p.  575 ;  Makings 
V.  Makings,  1  De  G.  F.  &  J.  355.  But  per  Lord  Westbury,  C,  in  Scholefield  v. 
Lockwood,  9  Jur.  (n.s.)  1258.  "  A  tenant  for  life  has  all  his  lifetime  to  pay  off  the 
arrears  of  interest,  and  he  cannot  be  charged  with  neglect  of  duty,  neither  does 
any  right  arise  to  the  remainderman  until  death  or  insolvency  of  the  tenant  for  life." 
There  seems  to  be  no  other  authority  for  this  view  of  the  law. 

(«)  Revel  V.  Watkinson,  1  Ves.  Sen.  93. 
(0   Waring  v.  Coventry,  2  Myl.  &  K.  406. 

(w)  Lord  Kensington  v.  Bouverie,  19  Beav.  at  p.  54,  per  Lord  RoMiLLY;(and 
see  S.  C.  7  H.  L.  C.  559).     But  see  contra,  Baldwin  v.  Baldwin,  6  Ir.  Ch.  156. 

F.  3  o 
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where,  having  accrued  during  the   time  of    one  tenant    for    life, 
they    were    discharged    by    the    trustees    of    a    subsequent    life 

estate  {x). 

And  where  the  tenant  for  life  of  an  incumbered  estate  charged 
the  estate  (under  a  power),  with  a  principal  sum  and  interest,  and 
then  mortgaged  both  the  charge  and  the  interest,  and  kept  down 
so  much  of  tiie  interest  as  the  estate  would  not  pay,  out  of  his  own 
monevs,  without  informing  the  remainderman  of  the  insufficiency, 
or  of  "the  intention  to  charge  it  on  the  estate  ;  it  was  held  that 
there  was  no  charge,  and  that  the  payments  showed  an  intention  to 
exonerate  [y). 

1856.  If  a  mortgagee  who  has  suffered  the  interest  to  run  in 
arrear,  purchase  the  estate  of  the  tenant  for  life,  the  surplus  rents 
received  after  the  purchase  beyond  the  current  interest  of  the 
mortgage,  must  be  applied  in  discharge  of  the  arrears ;  and  the 
mortcrasee  cannot  charge  the  arrears  upon  the  inheritance  (z)  :  for 
the  vendor  under  whom  he  claims  was  bound  to  keep  down  the 
interest. 


Where  tenant  1857.  If  an  estate  has  been  partly  in  the  possession  of  a  tenant 
lubjeS  to'T  for  life,  and  partly  of  a  person  who  takes  under  the  limitations  of 
prior  estate  a  prior  settlement  (as  a  jointress),  and  therefore  is  not  bound  to  pay 
to'ke^P  do°^*  the  interest  on  the  incumbrances,  the  tenant  for  life  must  discharge 
interest  on  the  arrears,  which  accrued  in  the  time  of  the  paramount  estate,  out 
mor  gage.       ^^  ^^^  additional  rents  received  at  its  expiration  (a). 


Tenant  for 
life  in 
remainder 
not  saddled 
with  arrears 
of  prior 
tenant  for 
life. 


1858.  The  case  of  Tracy  v.  Lady  Hereford  has  been  stated  (6) 
by  an  eminent  judge  to  establish  the  general  proposition  that  a 
tenant  for  life  in  remainder  must  bear  the  arrears  of  interest  which 
accrued  during  the  estate  of  a  prior  tenant  for  life  ;  but  this  con- 
struction has  been  repudiated  as  inequitable  and  unnecessary  for 
the  determination  of  the  case  in  which  it  w^as  laid  dowTi  (c).  The 
rule  goes  no  further  than  to  make  each  tenant  for  life  bear  the 
arrears  which  have  accrued  during  his  own  time,  although  during 
part  of  the  time  another  may  have  been  in  possession  of  part  of  the 


(z)  Sharahaw  v.  Gibbs,  Kay,  333. 

<y)  Lord  Kensington  v.  Bouverie,  7  H.  L.  C.  557  ;  diss.  Lords  Cranworth  and 
Wensleydai.e,  who  agreed  with  the  judgments  of  the  L.JJ.,  holding  that  the 
silent  payments  of  the  tenant  for  life  did  not  show  an  intention  to  exonerate  ;  see 
S.  C.  7  De  G.  M.  &  G.  134. 

(z)  Lord  Penrhyn  v.  Hughes,  5  Ves.  99.  So  as  to  a  purchaser  who  actually 
pays  off  the  arrears.  ( Whitbread  v.  Smith,  3  De  G.  M.  &  G.  at  p.  741  ;  and  see 
RuJtcombe  v.  Hare,  2  Bligh  (n.s.)  192.) 

(a)  Revel  v.  Watkinson,  1  Ves.  Sen.  93  ;  Tracy  v.  Lady  Hereford,  2  Ero.   C.  C. 

(5)  Lord  Penrhyn  v.  Hughes,  5  Ves.  at  p.  106,  per  Sir  R.  Ardex,  M.R. 

(c)  See  Caulfield  v.  Maguire,  2  Jo.  &  Lat.  at  p.  160,  -per  Lord  St.  Leonards  ; 
aharshaw  v.  Gibbs,  Kay,  at  p.  339,  per  Wood,  Y.-C. 
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estate  undor  a  paramount  title  (d)  :  and  to  liquidate  such  arrears  he   Pnragraplis 
must  furnish  all  the  rents  if  necessary  during;  the  whole  of  his  life  ;      '^° 
but  subject,  it  seems,  to  this  equity  (e),  viz.  that  if  the  settlor  of 
the  estate  be  to  the  tenant  for  life  in  loco  parentis,  and  the  tenant 
for  life  not  otherwise  provided  for,  a  reasonable  maintenance  shall 
be  allowed  him  out  of  the  rents  and  profits. 

1859.  ^Vhere  the  incumbrances  on  the  estate  consist  of  annuities,  Measure 
the  measure  of  the  tenant  for  life's  liability  is  the  value  of  the  ^  ^^^^^^ 
annuity,  which  the  decree  will  direct  to  be  ascertained  :    and  the  liability  in 
interest  of  the  estimated  amount  will  be  kept  down  by  the  tenant  ati^uifies 
for  life  ( / ).    And  so  the  tenant  for  life,  during  whose  time  an  annuity 

prior  to  his  estate  has  run  in  arrear,  will  not  be  ordered  to  pay  the 
arrears,  but  only  so  much  as,  during  the  continuance  of  his  life 
estate,  will  keep  down  the  interest  of  the  charge  which  those  arrears 
constitute  upon  the  corpus  of  the  estate  (g). 

1860.  ^Vhere  the  estates  of  the  husband  and  wife  were  mort-  Ultimate 

saged  to  secure  the  husband's  debt,  and  the  payment  was  enforced  incidence  of 
^  ®  .  interest  as 

out  of  the  produce  of  the  wife's  estate,  it  was  held,  that  the  repre-  between 

sentatives  of  the  wife  should  have  no  interest  on  the  sums,  which  t^^sband  and 

wite  where 

the  husband's  estate  had  thus  become  liable  to  recoup  to  them  ;  wife's  estate 
and  consequently  that  a  judgment  creditor  of  the  wife,  claiming  ^lortgaged. 
against  the  husband's  estate  upon  the  foundation  of  this  equity, 
could  have  no  interest  upon  the  debt  which  he  recovered  (Ii). 

1861.  The  husband  is  not  bound  to  keep  down  the  interest  of  Husband  and 
a  mortgage  on  the  wife's  common  law  estate  for  the  benefit  of  her  ^''^^'^  ^°}' 

TV-..  .  „  bound  to 

heir  ;    and  ti  fortiori  not  m  respect  of  her  separate  estate,  though  keep  down 
for  what  he  may  have  actually  paid  in  respect  of  such  interest,  he  |'^*^^^gf  ^^^ 
will  have  no   allowance.      But  as  tenant  by  the  curtesy  (1854),  wife's  heir; 
he  must  keep  down  (after  his  wife's   death)   the  interest  on  the  ^^^  "^''^'' 

'-  ^  .         '  .        where 

original    debt,  and    on   the   arrears   which  have    accrued  during  husband 
her  life  (i).  t^^^f^^  ^^ 

^  '  curtesy. 

1862.  The  order  of  the  court,  directing  a  receiver  to  keep  down  Effect  of 

the  interest  of  incumbrances,  does  not  amount  to  an  appropriation  tli^ection  to 

^  ^      ^      .  receiver  to 

of  the  rents  and  profits  to  that  purpose,  so  as  to  make  the  rights  keep  down 

of  the  parties  where  the  interest  has  not  been  paid  or  applied  for,  i^iterest 

(d)  Id.  and  Tracy  v.  Ladtj  Hereford,  supra. 

(e)  Eevel  v.  Watkinson,  1  Ves.  Sen.  93  ;  Butler^s  case  cited  there,  page  95.  Note, 
however,  that  in  Revel  v.  Watkinson  the  bill  was  by  a  subsequent  tenant  for  life, 
which  tends  to  show  that  he  was  then  considered  liable  for  the  arrears. 

{/)  Bulwer  v.  Astley,  1  Ph.  422. 

(g)  Plai/fair  v.  Cooper,  17  Beav.  1S7. 

{h)  Lancaster  v.  Evors,  10  Beav.  154  ;    266. 

{i)  Euscombe  v.  Hare,  2  Bligh.  (n.s.)  192. 

3  o  2 
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Paragraph  the  same  as  if  interest  had  been  actually  paid  (k)  (IIZ).  The  order 
^^^'^  is  partly  made  in  justice  to  the  incumbrancers,  and  partly  for  the 
dir..:Uonsnot  benefit' of  the  estate,  lest  the  incimibrancers  should  proceed  in 
cArrieil  out  pe^^pect  of  their  unpaid  interest ;  but  if  they  do  not  apply  for 
nghtrof  ^'"  it,^  they  are  presumed  to  be  content  with  their  security  for  principal 
owners  of  ^j^j  interest,  and  the  estate  remains  burthened  with  the  arrears,  for 
^"'':- ptLn  which  there 'is  no  equity  against  the  surplus  rents  paid  over  by  the 
'  ■*•  receiver. 

(h)  Bertie  v.  Lord  Abingdov,  3  Mcr.  560. 
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MOETGAGEE  IN   POSSESSION 

If  the  mortgage  deed  contains  a  proviso  for  quiet  enjoyment 
the  mortgagee  as  soon  as  any  default  is  made  in  payment  of 
principal  or  interest,  or  if  there  be  no  such  proviso  then  at  any 
time  after  the  execution  of  the  mortgage,  may  enter  into 
possession  of  the  land,  or  if  the  land  be  in  the  occupation 
of  tenants,  give  them  notice  to  pay  the  rents  to  him  and 
receive  the  rents  accordingly  (a). 

A  mortgagee  in  possession  is  not,  as  a  rule,  entitled  to 
commission  for  collecting  rents.  There  must  be  evidence  to 
support  such  a  charge.  Before  a  mortgagee  in  possession  can 
be  made  liable  for  rents  which  he  has  failed  to  collect  there 
must  be  evidence  to  show  that  it  has  been  due  to  his  default 
in  some  way  (h). 

In  Manitoba  it  has  been  held  that  a  mortgagee  is  not 
entitled  to  possession  of  lands  as  against  a  railway  company 
expropriating  the  lands  under  legislative  power,  but  is  restricted 
to  his  claim  for  compensation  (c). 

In  order  to  gain  an  entrance  the  mortgagee  may  break 
open  an  outer  door  of  a  house  in  case  it  is  unoccupied  or 
has  been  vacated  (d).  A  mortgagee  of  the  land  is  entitled  to 
take  possession  of  growing  crops  as  against  a  subsequent  chattel 
mortgagee  thereof  (c).  But  where  a  mortgagee  of  the  land 
purchases  the  equity  of  redemption  from  the  mortgagor  whereby 
the  mortgage  becomes  merged,  an  intervening  chattel  mortgagee 
is  entitled  to  the  growing  crops  as  against  a  lessee  of  the 
mortgagee  of  the  land  (/).     A  mortgagor  after  a  default  is,  so 

(a)  Mowat  v.  Smith  (1851),  8  U.  C.  K.  139  ;  Dunn  v.  Miller  (1873),  9  N.  S.  R. 
347 ;  Burnliam  v.  Watts  (1844),  2  Kerr.  (New  Bruns.)  441. 

(6)  Earh  v.  Harrison  (1909),  4  N.  B.  Eq.  196  ;  7  E.  L.  E.  309. 

(c)  Manitoba  Mortgage  and  Investment  Co.  v.  Canadian  Pacific  llailway  Co. 
(1884),  1  Man.  R.  285. 

(cO  Doe  d.  Bryant  v.  Cunard  (1843),  2  Kerr  (New  Bruus.)  193. 

(e)  Cameron  v.  Gibson  (1889),  17  Ont.  233. 

(/)  Ibid. 

F. 
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far  as  crops  growing  upon  the  mortgaged  land  are  concerned, 
hi  the  position  of  a  tenant  at  sufferance,  and  cannot  by  giving 
a  chattel  mortgage  upon  the  crops  confer  a  title  thereto  upon 
the  chattel  mortgagee  to  the  prejudice  of  the  mortgagee  of  the 
land  vT  any  one  claiming  under  him  who  has  entered  into 
l>ossession  of  the  land  before  the  crop  is  harvested  (g). 

Where  the  mortgage  security  is  insufficient  the  mortgagee  is 
entitled  to  make  the  most  of  the  property  for  the  purpose  of 
realizing  what  is  due  to  him.  He  may  in  that  case  cut  timber 
and  confer  the  power  to  do  so  on  others,  subject  always  to 
the  right  of  the  mortgagor  to  call  him  to  account  (h).  Where 
the  owner  of  land  deposited  his  title  deeds  on  the  19  th  of 
May,  for  the  purpose  of  having  a  mortgage  thereof  prepared 
which  was  accordingly  made  out  and  executed  on  the  30th 
of  the  same  month,  and  on  the  preceding  day  the  mortgagor 
made  a  lease,  of  which,  however,  the  mortgagee  had  no 
notice,  it  was  held  that  the  lessee  could  not  restrain  pro- 
ceedings under  the  mortgage  (^).  If  the  tenant  be  in 
occupation  of  the  land  as  tenant  from  year  to  year  he  will 
be  entitled  to  the  usual  notice  to  quit  before  the  mortgagee 
can  recover  possession  (Jc).  Under  a  mortgage  made  pursuant 
to  the  act  respecting  short  forms  of  mortgages  (I),  containing 
a  covenant  in  the  form  of  sched.  B,  clause  7  of  that  act  that  on 
default  the  mortgagee  shall  have  quiet  possession  of  the  lands,  a 
mortgagee  may  on  default,  without  giving  notice,  take  posses- 
sion and  may  make  any  lease  that  will  not  interfere  with  the 
mortgagor's  right  to  redeem  (m).  There  is  nothing  in  this 
covenant  (sched.  B,  clause  7)  repugnant  to  the  proviso  con- 
tained in  sched.  B,  clause  14  of  the  act,  that  the  mortgagee  on 
default  of  payment  may,  after  giving  notice,  enter  on  and  lease 

Oj)  Bloomfield  v.  Eellyer  (1895),  22  Ont.  App.  232 ;  Laing  v.  Ontario  Loan 
ami  Savinga  Co.  (1881),  46  U.  C.  R.  114 ;  and  Harrison  v.  Carbery  Elevator  Co., 
in/rn. 

(//)  Brethour  v.  Brooke  (1893),  23  Ont.  658;  21  Ont.  App.  144. 

(«■)  M'Kuy  V.  Davidson  (18G7),  13  Gr.  498. 

(Jc)  Canada  Permanent  Buildinq  and  Savings  Society  v.  Eowell  (1860),  19 
U.  C.  11.  124. 

(0  U.  «.  O.  (1897),  c.  126. 

(m)  Bnthonr  v.  Brooke  (189:1),  23  Ont.  658;  21  Ont.  App.  144.  As  to  what 
conbtitutes  possession,  see  Harrison  v.  Carbery  Elevator  Co.  (1907),  7  W.  L.  R.  535. 
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or  sell  the  lands.  The  act  contemplated  in  the  proviso  is  not 
the  mere  taking  possession  in  order  to  keep  down  the  interest 
which  may  be  done  immediately  on  default  and  without  notice, 
but  the  entering  on  the  lands  to  lease  or  sell  in  such  wise 
that  the  mortgagor's  right  to  redeem  will  be  postponed  or 
destroyed  {n).  Eents  accruing  due  by  tenants  of  a  mortgagor 
may  be  garnished  by  a  judgment  creditor  of  the  mortgagor, 
and  when  the  order  is  served  on  the  tenants  between  the  gale 
day,  and  before  the  rent  is  actually  due,  the  creditor  is  entitled  to 
an  order  for  payment  when  the  rent  becomes  due ;  but  it 
is  doubtful  if  such  rents  can  be  garnished  as  against  a 
mortgagee  (o).  A  mortgagee  in  possession  will  not  be  required 
to  give  an  assignment  of  his  mortgage  at  the  instance  of  the 
mortgagor  or  a  subsequent  incumbrancer  (^j  ). 

A  mortgagee  in  receipt  of  the  rents  and  profits  of  mortgaged 
premises  from  time  to  time  sold  goods  to  the  mortgagor,  and 
the  latter  upon  a  settlement  of  accounts  assented  to  the  receipts 
being  applied  first  in  payment  of  the  account  for  goods  sold. 
Held,  that  an  incumbrancer  whose  rights  accrued  after  the 
settlement  could  not  complain  of  this,  and  was  not  entitled 
to  take  the  position  that  the  rents  and  profits  necessarily  and 
irrevocably  reduced  the  mortgage  debt  as  they  were  received  {q) . 

A  mortgagee  in  bringing  his  accounts  into  the  Master's 
office  should  charge  himself  with  the  net  proceeds  only  on  any 
rents  or  profits  received  by  him  out  of  the  mortgaged  premises, 
leaving  the  incumbrances  to  surcharge  if  he  considers  the 
mortgagor  entitled  to  a  larger  credit  (r). 

Where  one  of  several  devisees  claimed  to  be  solely  entitled 
and  mortgaged  the  property,  and  the  mortgagees  entered  into 
the  receipt  of  the  rents,  it  was  held  that  they  must  account 
to  the  other  devisees  for  their  shares  of  the  rent  (s).  A 
mortgagee,  his  power  of  sale  on  default  having  arisen,  sold 
the  mortgaged  premises  ostensibly  to  a  third  person,  but  in 

(?i)  Brethour  v.  Broolce  (1893),  23  Ont.  658  ;  21  Out.  App.  144. 
(o)  Massie  v.  Toronto  Priniwj  Co.  (1887),  12  P.  li.  12. 
(j>)  E.  S.  O.  (1897),  c.  121,  s.  2,  sub-s.  3. 
(5)  Mitchell  V.  Saylor  (1901),  1  O.  L.  R.  458. 
00  PhilUps  V.  Front  (1898),  12  Man.  L.  E.  143. 
(s)  J\rintosh  V.  Ontario  Banh  (1872),  19  Gr.  155. 
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reality  to  Idmself.  Subsequently  he  sold  a  portion  of  the 
prcmises  to  a  third  person  for  an  amount  in  excess  of  the 
mortgage  debt ;  and  he  continued  in  possession  of  the  remain- 
ing part,  and  received  rent.  It  was  held  that  the  sale  by  the 
mort^a-'ee  to  himself  was  abortive,  and  that  he  was  a  mortgagee 
in  possession  and  should  account  to  the  mortgagor  for  the 
surplus  from  the  second  sale,  together  with  the  rent  and 
interest  on  both  sums  and  costs  (0-  A  derivative  mortgagee 
is  bound  to  account  to  his  assignee  for  all  profits  made  by 
him.  Thus  where  a  derivative  mortgagee  by  representing 
himself  to  be  the  absolute  mortgagee  obtained  an  assignment 
of  the  equity  of  redemption  which  he  subsequently  re-sold  at 
a  profit,  he  was  held  bound  to  account  for  the  profits  so 
made(?A).  In  a  redemption  suit  by  the  second  mortgagee 
against  the  first,  in  which  it  appeared  that  the  equity  of 
redemption  had  been  vested  in  the  first  mortgagee  and  that 
he  had  entered  into  possession  and  had  cut  and  removed 
timber  to  a  greater  value  than  the  amount  due  on  his  mortgage, 
it  was  held  that  he  was  bound  to  account  for  the  value  of  such 
timber  and  occupation  rent  as  was  taken  or  received  by  him  as 
mortgagee  and  not  for  what  he  took  or  received  as  owner  of  the 
equity  of  redemption,  but  that  the  second  mortgagee  might  ask 
for  a  receiver  (v).  The  rule  is  that  when  a  mortgagor  enters 
into  possession  he  does  so  for  the  purpose  of  recovering  both 
his  principal  and  interest.  Equity  regards  the  estate  only  as 
a  security  for  the  money  due  on  the  mortgage,  and  the  Court 
requires  the  mortgagee  to  be  diligent  in  realizing  the  amount 
due,  in  order  that  he  may  restore  the  estate  to  the  mortgagor 
who  is  in  equity  the  person  entitled  to  it.  Nevertheless  the 
mortgagee  will  not  be  held  responsible  for  any  greater  rent 
than  he  has  actually  received,  unless  it  is  clearly  established 
in  evidence  that  he  knew  a  greater  rent  might  and  could  have 
been  obtained,  and  that  he  refused  or  neglected  to  obtain  the 
same  (vj).     As    between    mortgagor   and    mortgagee   there   is 

(/)  Mitchell  V.  Khmear  (1897),  1  N.  B.  Eq.  427. 

(u)   Wilhini,  V.  M-Uan  (1885),  10  O.  K.  58  ;  13  O.  11.  App.  4G7,  14  S.  C.  R.  22. 
(»)  Steinhoffy.  Brown  (18G5),  11  Gr.  114. 

(w)  Merriam  v.  (Jroah  (1874),  21  Gr.  00;   Waddell  v.  M'Coll  (1868),  14  Gr. 
211  :  I'lnii  V.  Lockuood  (1850),  1  Gr.  547. 
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nothing  to  prevent  the  mortgagee  taking  possession  at  a  fair 
and  reasonable  rent  agreed  npon  between  them.     In  such  a 
case  the  mortgagee  is  not  a  "mortgagee  in  possession"  iu  the 
technical   sense   of  the   term.      A   subsequent  incumbrancer, 
however,  who  becomes  such  before  the  first  mortgagee  enters 
into  possession,  is  not  bound  by  such  an  arrangement ;  and  the 
master  may  charge  the  first  mortgagee  with  a  fair  occupation 
rent  although  it  exceeds  that  stipulated  for  (x).     The  holder  of 
a  mortgage  went  to  reside  with  his  sister,  the  widow  of  the 
mortgagor,  upon  the  mortgaged  premises,  but  asserted  no  claim 
or  right  to  possession  as  mortgagee  until  some  years  afterwards, 
when  the  widow,  being  about  to  marry,  desired  her  brother  to 
leave.     The  brother  was  charged  with  occupation  rent  from  that 
period,  not  from  the  time  of  his  going  to  reside  on  the  property ; 
and  it  was  held  that  such  assertion  of  right  had  not  the  effect  of 
referring  back  his  possession  to  the  time  when  he  first  acquired 
the  right  or  went  to  reside  on  the  property  (y).     A  mortgagee 
in   possession   may  be   charged  with  rents   actually   received, 
or  which  but  for  wilful  neglect  and  default  he  might    have 
received;  or  he   might   be  charged  with  an   occupation   rent 
when  he  has  been  in  actual  occupation,  using  and  enjoying 
the  mortgaged  property  in  the  place  of  a  tenant ;  in  the  latter 
case  he  is  charged  with  a  fair  rental,  such  as  a  tenant  might 
be  expected  to  give,  unless  it  is  shown  that  he  actually  made 
a  larger  profit  (z).     A  mortgagee  taking  possession  and  evicting 
a  tenant  of  the  mortgagor  who  is  willing  to  remain  and  pay 
rent  will  be  held  accountable  for  the  rents  from  that  time  (a). 
Where  after  default  was  made  in  payment  of  a  mortgage,  a 
tenant  put  in  possession  by  the  mortgagor  promised  to  pay  the 
mortgagee   rent,  but   failed   to   do   so,   it   was   held   that   the 
mortgagee  was  not  chargeable  with  such  rent  (h).     The  prin- 
ciples upon  which  improvements  by  a  mortgagee  in  possession 
may   be   allowed  for   are   considered   in    Paid  v.   Johnson  (c). 

(x)  Court  V.  Holland  (1881),  29  Gr.  19;  Gilmour  v.  Eoe  (1874),  21  Gr  284 
(y)  Paul  V.  Johnson  (1866),  12  Gr.  474. 

(z)  Coldwell  V.  Hall  (1862),  9  Gr.  110.     (In  tins  case  the  jn-iuciples  upou 
wlucJi  occupation  rent  is  charged  are  discussed.) 
(a)  I'enn  v.  LocJncood  (1850),  1  Gr.  547. 
(6)  Waddell  v.  M'Coll  (1868),  14  Gr  '^ll 
(c)  (1866),  12  Gr.  474. 
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Where  the  mortgagee  iu  possession  has  planted  fruit  and 
ornameutal  trees  suitable  for  canying  out  improvements 
commenced  by  the  mortgagor,  he  was  allowed  the  cost  price 
of  the  same  and  a  reasonal)le  amount  for  care  and  cultivation, 
but  not  the  value  thereof  at  the  time  of  redemption  (d).  A 
mortgagee  in  possession  of  a  grist  mill  and  other  property 
erected  a  carding  and  pulling  mill.  This  was  disallowed  to 
him,  as  being  an  improvement  that  a  mortgagee  could  not 
make  without  consent  (e).  In  a  case  where  the  mortgagors 
released  their  equity  of  redemption  to  the  mortgagee,  and  the 
mortgagee  subsequently  signed  a  memorandum  agreeing  to 
reconvey  upon  being  paid  principal  and  interest  and  all  costs 
of  improvements  made  by  her,  it  was  held  iu  a  suit  for  re- 
demption that  the  mortgagee  was  entitled  to  recover  for  all 
permanent  and  lasting  improvements,  even  although  the  estate 
might  not  have  been  increased  in  value  to  an  amount  equal  to 
the  sum  expended  thereon  (/).  The  owner  of  certain  lands 
after  a  treaty  for  a  loan  thereon  conveyed  the  lands  absolutely 
to  the  person  making  the  loan  and  received  back  a  bond  con- 
ditioned to  reconvey  the  property  on  payment  of  a  certain 
sum  at  the  end  of  two  years.  Default  having  been  made  in 
such  payment,  the  Court  declared  the  deed  to  have  been  made 
as  security  only,  the  bond  to  reconvey  containing  an  under- 
taking by  the  vendor  to  pay  the  stipulated  amount,  and  it 
appearing  that  the  value  of  the  property  greatly  exceeded  the 
sum  paid  for  the  alleged  purchase  thereof;  but  under  the 
circumstances  the  Court  charged  the  mortgagee  with  such  rents 
and  profits  as  were  actually  received,  or  an  occupation  rent,  if 
in  actual  possession,  not  with  such  rents  as  might  have  been 
received,  and  the  Court  also  allowed  him  for  repairs  and 
j^ermanent  improvements  (g).  Where  a  mortgagee  is  charged 
with  rents  and  prolits  received  from  improvements  made  by 
himself  he  should  be  allowed  the  expense  of  such  improve- 
ments to  a  corresponding   amount  (A).     Improvements   made 

(d)  Vunl  V.  Johnmn  (18GG),  12  Gr.  471. 

(«)  Kerlyy  v.  Kerhy  (185G),  5  Gr.  587. 

(/)  Brotherton  v.  H>;ther!ngton  (187(;),  23  Gr.  187. 

(g)  liullen  v.  Renwiclc  (1802),  It  Gr.  202. 

(A)  Constable  v.  Guegt  (1858),  G  Gr.  510. 
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under  the  belief  of  absolute  ownership  are  allowed  more 
liberally  than  to  a  person  who  makes  improvements  knowing 
that  he  is  but  a  mortgagee  (i).  Although  a  mortgagee  who  has 
taken  possession  will  not  be  allowed  compensation  for  his  care 
and  trouble  in  collecting  the  rents,  he  may  appoint  an  agent 
for  that  purpose,  and  will  be  allowed  reasonable  remuneration 
for  his  services  (k).  Where  it  is  found  that  the  mortgagee  in 
possession  on  taking  liis  accounts  has  suffered  a  loss  by  reason 
of  the  rents  not  being  sufficient  to  pay  the  expenses  of  manage- 
ment, he  is  entitled  to  be  allowed  out  of  the  proceeds  of  the 
sale  of  the  property  what  he  has  lost  (/).  In  taking  the 
account  in  the  Master's  office,  the  plaintiff  as  assignee  of 
the  mortgage  claimed  to  be  entitled  to  moneys  paid  by  the 
mortgagee  to  redeem  the  mortgaged  lands  which  had  been 
sold  for  arrears  of  taxes.  It  was  held  that  the  money  so 
paid  is  a  lien  on  the  land,  and  the  mortgagee  has  a  right  to 
claim  the  same  as  a  just  allowance  with  interest  at  six  per 
cent,  from  the  date  of  payment  (m).  The  general  rule  is  that 
a  mortgagee  is  not  allowed  to  add  to  his  mortgage  debt  the 
costs  of  unsuccessful  proceedings  at  law  instituted  by  himself 
and  not  undertaken  with  the  approval  of  the  mortgagor  (n). 
A  mortgagee  may  be  estopped  as  against  a  person  inquiring  of 
him  the  amount  due  on  his  mortgage  with  a  view  to  purchasing 
the  equity  of  redemption,  from  claiming  more  than  the  amount 
then  claimed  (o).  But  such  representations  if  made  to  a  person 
not  known  to  be  intending  to  purchase,  or  to  deal  in  respect  of  the 
equity  of  redemption,  are  not  binding  on  the  mortgagee  although 
acted  upon  (p).  A  mortgagee  in  possession  whose  mortgage  is 
in  arrear  should  not  be  charged  with  rests  on  rents  received  by 
him  until  he  has  been  paid  in  full  (q).  Where  it  is  necessary 
that  a  mortgagee  should  take  possession  for  his  own  protection, 

(0  Carrol  v.  Robertson  (1865),  15  Gr.  173 ;  M-Laren  v.  Fraser  (1870),  17  Gr.  567. 
(k)   Freehold  Loan  Co.  v.  M'Lean  (1893),  9  Man.  R.  15. 
(0  Rice  V.  George  (1872),  19  Gr.  174. 
(m)   Wiley  v.  Ledyard  (1883),  10  P.  R.  182. 

(n)   Welh  V.  The  Trust  and  Loan  Co.  (1884),  9  Out.  17(1 ;  20  C.  L.  J.  407. 
(o)  Bominiun  Savings  and  Investment  Society  v.  Kittridge  (1876),  28  Gr.  631. 
(p)  Moffatt  V.  Banh  of  Upper  Canada  (1856),  5  Gr.  374. 
(g)  Coidioell  v.  Hall  (1862),  9  Gr.  110 ;  7  U.  C.  L.  J.  (o.s.)  42  f  8  U.  0.  L.  J. 
(o.s.)  93. 


932^  CANADIAN  XOTES 

he  is  not  cliarireable  with  rests  and   this  even  altliou2jh  the 
mortgage  was  not  in  arrear  (r).     A  tenant  of  a  mortgagor  took 
an  assignment  of  the   mortgage   after  the  mortgagor's  death, 
and  as  the  representatives  of  tlie  mortgagor  had  no  means  of 
paying  the  debt  he  agreed  with  the  widow  that  she  and  her 
children   should  occupy  the  dwelling-house  and  four  acres  of 
the  mortgaged  property ;  and  that  he  himself  should  occupy  the 
residue  at  a  rental  of  $170,  and  should  pay  $40  a  year  to  the 
widow  and  apply  the  residue  of  the  rent  on  the  mortgage.     In 
a  suit  for   redemption   by  a  purchaser  of  the   equity  of  re- 
demption, it  was  held  that  the  defendant  was  not  chargeable 
Anth  the  $-10  a  year  paid  to  the  widow,  nor  with  rest  though 
the  rent  for  which  he  was  accountable  exceeded  the  interest  (s). 
If  a  mortgagee  retains  possession  of  the  property  after  being 
paid  in  full,  the  general  rule  is  to  charge  him  with  interest 
and  rests  in  respect  of  his  subsequent  receipts ;  a  fortiori  is 
such  a  charge  proper  where  a  mortgagee  resists  the  mortgagor's 
right  to  redeem  (iJ).     In  taking  the  accounts  against  a  mortgagee 
in  possession  it  is  usual  to  take  an  account  of  the  amount  due 
under  the  mortgage  and  an  account  of  the  rents  and   profits 
chargeable  to  the  mortgagee,  and  to  apply  the  amount  of  the 
latter  account  in  reduction  successively  of  the  interest,  then  of 
the  amount  advanced  for  costs  and  improvements,  and  lastly 
of    the   principal.      Payments    made    on    account   are   to   be 
appropriated,  (1)  as  the  debtor  directs  at  the  time  of  payment ; 
or  (2)  where  there  is  no  direction  by  the  debtor,  as  the  creditor 
directs;  and  (3)  where  neither   makes  any  direction  the   law 
will  apply  the  payments  on  the   older   debt,  or  as   may  be 
just(?0.      A   mortgage  given  to  secure  a  floating   balance   is 
not  discharged  by  payments  made  on  account,  so  long  as  the 
dealings  between  the  parties  continue  and  any  balance  remains 
due  in  respect  thereof,  even  although  the  payments  exceed  in 
amount  the  debt  due  when  the  mortgage  was  given  or  the 
amount  of  the  debt  mentioned  in  the   mortgage  (a?).      Where 

(r)  Gordon  V.  Ea/aw«  (18G9),  IG  Gr.  363. 

(«)  Gijrdon  V.  Ealdns  (1S69),  16  Gr.  3G3. 

(0  Crippen  v.  Otjhie  (1809),  15  Gr.  5G8. 

(u)  Wihoii  V.  liykert  (1886),  14  O.  R.  188. 

(x)  Cameron  v.  Kerr  (187S),  3  Ont.  App.  30;  Griffith  v.  Crocker  (1891),  18 
Oiit.  App.  370.  V         /' 
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rents  are  received  after  judgment  the  mortgagee  must  account 
on  affidavit  for  the  amount  received  up  to  the  time  when 
matters  are  finally  adjusted  (y). 

PEOCEEDINGS   IN   MASTER'S   OFFICE 
The   powers   of   the   Master   under   a  judgment   or   order   of 
reference   was   discussed  by  the   Supreme   Court    in  BicJcford 
V.  Grand  Junctions  By.  Co.  (a). 

Judgment  order  for  foreclosure  ex  parte  order  for  new 
account  and  new  day  for  redemption — Receipt  of  money  and 
payment  out  since  judgment — Possession  taken  by  mortgagees 
— Necessity  for  order,  Eule  387  (b). 

Master's  office — adding  parties  (c). 

Master's  office  varying  report — interest  (d). 

Master's  office,  reference  back  for  account  (e). 

Ex  parte  order  for  new  account  and  new  day  for  redemp- 
tion (/). 

Taking  account  (g). 

For  affidavit  verifying  statement  of  mortgagee's  claim,  see 
Dominion  Permanent  Loan  Co.  v.  Smeadon,  40  N.  S.  R.  622. 

In  an  action  on  a  mortgage  the  statement  of  mortgagee's 
claim  was  not  complete,  and  it  was  held  that  it  could  not  be 
properly  dealt  with  until  the  amount  was  properly  made  up 
and  an  affidavit  verifying  sworn  (Ji). 

A  final  order  of  foreclosure  is  no  bar  to  proceedings  by  the 
mortgagee  to  recover  on  the  covenant  so  long  as  he  retains  the 
mortgaged  lands  and  is  in  a  position  to  restore  them  to 
the  mortgagor.  If  the  mortgagee  sues  on  the  covenant  after  a 
final  order  for  foreclosure  has  been  made  the  mortgagor  acquires 

iy)  PhilUp'ps  V.  Front  (1898),  12  Mau.  R.  143  (where  it  was  held  that  the 
account  should  show  only  the  net  proceeds  of  the  rents  and  jirofits,  leaving-  the 
mortgagor  to  surcharge). 

(a)  (1877),  1  S.  C.  R.,  at  p.  725 ;  Colonial  Investment  and  Loan  Co.  v.  Spooner 
(1909),  14  O.  W.  R.  931,  and  O.  W.  N   130;  Lemon  v.  Lemon  (1904),  3  O.  W.  R 
734,  and  (1905),  5  ().  W.  R.  ;j(!,  following  BicJcford  v.  Grand  Junction  11.   W.  Co. 
1  S.  C.  R. 

(6)  Federal  Life  Insurance  Co.  v.  Siddall,  12  O.  W.  R.  529. 

(c)  McLaughlin  v.  Stewart,  21  Occ.  N.  185;  1  O.  L.  R.  295. 

id)   Wallace  v.  Harrington,  34  N.  S.  1, 

(e)  Randall  v.  Berlin  Shirt  and  Collar  Co.  (1905),  5  O.  W.  R.  646. 

(/)  Federal  Life  Insurance  Co.  v.  Siddall  (1908),  12  O.  W.  R.  529 

(g)  Campbell  v.  Croil  (1904),  3  O.  W.  R.  802,  and  (1905),  6  O.  W.  R  933  • 
(1906),  7  O.  W.  R.  475. 

(A)  Dominion  Permanent  Loan  Co.  v.  Smeadon.  40  N.  S.  R.  622;  and  see 
Coehshutt  Flow  Co.  v.  Gray  (1909^,  12  W.  L.  R.  435,  as  to  scope  of  inquiry  on 
reference  to  local  registrar. 
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a  new  right  to  redeem,  and  if  the  mortgagee  has  parted  with  the 
hind  he  will  be  restrained  with  proceedings  on  the  covenant  (i). 

C.  acted  as  agent  for  the  plaintiff  in  investing  money  for  her 
upon  a  mortgage  and  as  agent  for  the  owners  of  the  equity  of 
redemption  in  collecting  the  rents  of  the  mortgaged  land  until 
July,  1904,  after  which  he  collected  their  rents  as  agent  for  the 
plaintifif,  qua  mortgagee  in  possession.  The  rents  proved  insuffi- 
cient to  pay  the  plaintiff's  interest  in  full.  C.  nevertheless  re- 
mitted to  the  plaintiff  half  yearly  the  full  amount  of  the  interest 
accrued,  making  up  the  deficiency  out  of  his  own  pocket.  Held, 
upon  the  evidence,  that  the  advances  made  by  C.  were  not 
intended  to  be  payments  in  satisfaction  of  the  plaintiff's  claims 
for  interest  upon  her  mortgage,  or  to  discharge  the  mortgaged 
premises  therefrom,  and  therefore  that  the  plaintiff  in  proving 
the  amount  due  upon  her  mortgage  was  entitled  as  against  a 
second  mortgagee  to  include  the  sums  paid  by  C.  for  interest  out 
of  his  own  pocket  (k). 

After  judgment  for  foreclosure  of  mortgage  or  redemption, 
judgment   creditors  of  the   mortgagor  with  executions  in   the 
sheriff's  hands  were  added  as  parties  in  the  Master's  office  and 
proved   their   claims.     The   Master's   report   found   that   they 
were  the  only  incumbrancers,  and  fixed  a  date  for  payment  by 
them  of  the  amount  due  to  the  mortfjacjees.     After  confirmation 
of  the  report  C.  obtained  assignments  of  these  judgments  and 
was  added  as  a  party.     He  then  paid  the  amount  due  to  the 
mortgagees  and  the  Master  took  a  new  account  and  appointed  a 
day  for  payment  by  the  mortgagor  of  the  amount  due  to  C.  on  the 
judgments  as  well  as  the  mortgage.     This  report  was  confirmed, 
and  the  mortgagor  having  made  an  assignment  for  benefit  of 
creditors  before  the  day  fixed  for   redemption  an   order  was 
made  by  a  judge  in  Chambers  adding  the  assignee  as  a  party, 
extending  the  time  for  redemption  and  referring  the  case  back  to 
the  Master  to  take  a  new  account  and  appoint  a  new  day.    Held, 
affirming  the  judgment  and  the  Court  of  Appeal  (Ontario),  13 
f*.    L.    II.    127,    that   under   the   provision    of    s.    11.    of  the 

(t)  Ootclaiid  V.  Garhutt  (1867),  13  Gr.  578;  Burnham  v.  Gait  (1860),  16  Gr. 
•117;  Chaffiddy.  Cunnimjliam  (18!t2),  23  O.  K.  153;  and  cases  in  chapter  oil 
covenant  for  payment,  aide,  p.  416. 

(/.-)  Clmciitt  V.  Cameron  (1905),  10  O.  L.  IU30r>. 
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Assignments  and  Preferences  Act  the  assignee  of  the  mort- 
gagor could  only  redeem  on  payment  of  the  total  sum  due  to 
C.  under  the  mortgage  and  the  judgments  assigned  to  him(0. 

Mining  leases  of  land  in  the  province  of  New  Brunswick 
and  of  the  minerals  therein,  issued  by  the  crown  to  the  appellant 
subject  to  a  mortgage  executed  by  it  in  the  State  of  New  York 
in  favour  of  the  respondent  which  do  not  reserve  the  minerals 
to  the  State,  were  subject  to  the  mortgage  ;  that  a  judgment 
creditor  of  the  mortgagor  (who  purchased  the  leases  at  a  sheriff's 
sale  in  execution  of  his  own  judgment,  and  afterwards  obtained 
new  leases  in  his  own  name  from  the  Crown)  took  the  new 
leases  subject  to  the  mortgage  :  that  the  mortgage  though  not 
registered  was  not  void  as  against  a  judgment  creditor  who  had 
actual  notice  of  the  mortgage  and  whose  judgment  was  not 
registered,  and  that  the  judgment  creditor  was  not  entitled  to 
a  prior  lien  for  rent  paid  to  the  Crown  on  the  licenses  declared 
to  be  held  in  trust  for  the  mortgagee  (w). 

A  mortgagee  having  obtained  a  foreclosure  order  nisi  shortly 
afterwards  and  before  the  period  allowed  for  making  absolute  the 
order  nisi  had  expired  entered  into  an  agreement  for  the  sale  of 
the  mortgaged  premises  to  a  purchaser  who  had  knowledge  of 
the  foreclosure  proceedings.  The  order  absolute  was  never  taken 
out.  The  agreement  for  sale  was  not  deposited  for  registration 
for  some  three  years  after  it  was  entered  into,  but  a  few  months 
before  its  deposit  for  registration,  a  tender  was  made  on  behalf 
of  the  plaintiffs  of  the  amount  due  under  the  mortgage  which 
was  refused  on  the  ground  that  the  property  had  been  parted 
with  and  that  the  plaintiffs  had  lost  their  right  to  redeem.  Held, 
that  the  mortgagee  could  not  after  the  order  nisi  for  foreclosure 
and  before  it  was  made  absolute  exercise  his  power  of  sale 
without  the  leave  of  the  Court  (n).  If  all  parties  agree  then  an 
order  may  be  made  for  sale.  (J.  I.  Case  Co.  (1909),  12  W.  L.  R.  12.) 

Upon  the  usual  reference  under  a  judgment  for  foreclosure 
or  redemption  in  an  action  upon  a  mortgage,  four  judgment 
creditors  of  the  mortgagor  having  writs  of  Jl.  fa.  lands  in  the 
Sheriff's  hands  were  added  as  parties  in  the  Master's  office,  and 

(0  Srott  V.  Swanso7i  (1008),  39  S.  C.  R.  229. 

(m)  Mineral  Products  Co.  v.  Coniinental  Trust  Co.  (190G),  37  S.  C.  R.  517. 

(n)  BeBecli  v.  Canada  Permanent  Loan  and  Savings  Co.  (1907),  12  S.  C.  R.  409. 
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proved  claim  upon  their  respective  judgments.  The  Master 
made  his  report,  by  which  he  found  that  they  were  the  only 
incumbrancers,  and  appointed  a  day  for  payment  by  them  of  the 
amount  found  due  to  the  plaintiffs  as  mortgagees.  After  con- 
firmation of  the  report  the  respondent  obtained  assignments  of 
the  judgment  and  was  added  as  a  party  defendant  by  the 
Master's  order.  He  then  redeemed  the  plaintiffs  by  payment 
of  the  amount  found  due,  and  the  Master  took  a  subsequent 
account  as  between  him  and  the  mortgagor  in  respect  of  his 
claim  on  the  mortgage  and  judgments,  and  appointed  a  day  for 
payment  by  the  mortgagor  and  the  total  amount.  After 
confirmation  of  this  report  and  before  the  day  named  for  pay- 
ment, the  mortgagor  made  an  assignment  for  the  benefit  of  his 
creditor  under  the  Assignments  and  Preferences  Act  to  the 
appellant,  upon  whose  application  an  order  was  made  adding 
him  as  a  party  extending  the  time  for  redemption,  and  directing 
a  reference  back  to  the  Master  to  take  a  new  account.  Held 
(Mendith,  J.  A.,  dissenting),  that  notwithstanding  the  provisions 
of  s.  11  of  the  Assignments  and  Preferences  Act,  the  appellant 
was  not  entitled  to  redeem  by  payment  of  the  amount  due  upon 
the  mortgage  only,  and  thus  take  priority  of  the  respondent  in 
respect  of  his  claim  upon  the  judgments  (o). 

There  is  no  power  to  open  a  Eeal  Property  Act  foreclosure 
unless  that  power  is  preserved  to  the  Court  by  s.  126  of  above 
Act  as  amended  in  1906,  c.  75  {p). 

By  section  16  of  the  Winding-up  Act,  E.  S.  C,  c.  129, 
proceedings  by  a  mortgagee  under  a  decree  of  foreclosure  of  the 
companies'  premises  are  stayed,  but  the  mortgagee  has  the 
absolute  right  to  have  leave  to  proceed  unless  special  circum- 
stances make  it  inequitable  for  him  to  do  so  {q). 

The  plaintiff  must  produce  a  statement  showing  how  the 
amount  claimed  to  be  due  is  made  up,  and  showing  all 
payments  by  way  of  principal  or  interest  or  otherwise  which 
have  been  made,  together  with  the  dates  and  all  fines,  etc.,  in 

(o)  Fetleral  Life  Assurance  Co.  of  Canada  v.  Stinson  Etal  (1907),  13  O.  L.  K. 
127.  Tlie  practice  in  Nova  Scotia  in  reference  to  giving  notice  to  incumbrancers 
18  referred  to  in  Acadia  Loan  Co.  v.  Wood  (190G),  1  E.  L.  R.  121. 

(jj)   Williams  V.  Jiox,  11  W.  L.  K.  111. 

(q)  In  re  The  Gushing  SuJiihate  Fibre  Co.  Limited  (190G),  38  N.  B.  E.  581. 
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a  word,  full  details  of  every  item  entering  into  the  computation. 
Such  statement  must  be  verified  by  an  officer  of  the  company 
under  affidavit,  and  the  affidavit  must  state  that  the  statement 
so  exhibited  is  made  in  accordance  with  the  terms  of  the  con- 
tract to  the  defendant  (r). 

The  Court  has  no  power  to  order  a  sale  of  the  mortgaged 
property  after  foreclosure  without  the  consent  of  the  defendant, 
although  the  mortgaged  property  is  not  worth  the  amount  due 
under  the  mortgage  (s). 

An  agreement  to  extend  the  time  for  payment  of  an  instal- 
ment of  principal  and  interest  under  a  mortgage  can  be  enforced, 
but  such  an  agreement  when  verbal  must  be  supported  by 
evidence  both  clear  and  convincing  (t). 

When  a  mortgagee  takes  possession  on  default  by  way  of 
originating  summons  for  an  order  for  sale,  or  in  the  alternative 
foreclosure,  the  judge  hearing  the  application  may  exercise  his  dis- 
cretion and  order  sale,  notwithstanding  the  fact  that  the  mortgagee 
asks  for  foreclosure,  and  that  the  application  is  not  opposed  (u). 

A.,  B.,  and  C.  each  held  an  undivided  one-third  interest  in 
certain  lands.  C.  had  mortgaged  his  interest  to  A.  and  B.  The 
mortgage  contained  the  following  covenants  on  the  part  of  the 
mortgagor :  (a)  "  That  I  will  pay  interest  on  the  said  sum  or 
so  much  thereof  as  remains  unpaid,  at  the  rate  of  ten  per  cent. 
per  annum  by  monthly  payments  on  the  seventh  day  of  each 
month  in  each  and  every  year  until  the  whole  j)rincipal  sum 
and  interest  be  paid  and  satisfied,  and  that,  after  the  maturity 
interest  shall  accrue  due  at  the  rate  aforesaid  from  day  to  day, 
and  that  interest  in  arrear,  whether  on  principal  or  interest, 
and  all  sums  of  money  paid  by  the  mortgagee  under  any 
provision  herein  contained,  or  implied  or  otherwise,  shall  be 
added  to  the  principal  money,  and  shall  bear  interest  at  the  rate 
aforesaid,  and  shall  be  compounded  half-yearly,  a  rest  being 
made  on  the  seventh  day  of  each  month  in  each  year,  until  all 
such  arrears  of  principal  and  interest  are  paid,  and  that  I  will 
pay  the  same  and  every  part  thereof  on  demand."     (h)  "  That 

(r)  Dominion  Permanent  Loan  Co.  v.  Smeadon  (1900),  40  N.  S,  R.  622. 
(j*)  Crtdit  Fonder  Franco-Canadien  v.  SchuUz  (1S'J4),  10  Mau.  L.  R.  158. 
(0  Gilroy  v.  Proc,  8  W.  L.  R.  81 ;  1  Sask.  L.  R.  Ill ;  8  W.  L.  R.  777. 
(m)  Excelsior  Life  Insurance  Co.  v.  Prestniah,  8  W.  L.  R.  780 ;  1  Sask.  L.  R.  215. 
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if  default  shall  be  made  in  auy  payment  of  interest  or  principal 
or  any  moneys  hereby  secured  or  any  part  thereof,  then  and  in 
such  case  the  whole  money  hereby  secured  shall  become  due, 
and  payable  in  like  manner  and  to  all  intents  and  purposes  as 
if  the  time  herein  mentioned  for  payment  of  such  money  had 
fully  come  and  expired."  (c)  "  That  the  mortgagees  may  pay 
all  taxes,  rates,  and  assessments  which  shall  fall  due  or  be 
unpaid  on  the  said  lands." 

A.  and  B.  paid  the  full  amount  of  taxes  due  on  the  lauds 
on  the  27th  November,  1907,  and  on  the  23rd  December,  1907, 
demanded  payment  of  one-third  the  amount  so  paid  from  C, 
M'hether  qua  co-owner  or  qua  mortgagor,  does  not  appear.  On 
the  31st  December,  1907,  they  began  an  action  for  sale  and 
foreclosure,  asserting  that  the  full  amount  of  principal  with 
taxes,  etc.,  had  fallen  due  under  the  acceleration  clause, 
although  apart  from  it  the  principal  was  not  payable  for  over 
two  years,  and  interest  had  been  regularly  paid  by  C.  each 
month.  On  the  6th  January,  1907,  A.  and  B.  rendered  an 
account  for  the  full  amount  of  taxes  paid  l.)y  them,  on  account 
of  A.,  B.,  and  C,  to  the  lessees  of  the  lands  a  partnership 
composed  of  B.  and.  C,  who,  under  the  terms  of  the  lease,  were 
liable  to  pay  all  taxes,  etc.,  on  the  lands.  The  full  sum 
demanded  was  paid  by  the  receiver  (in  a  pending  action 
between  B.  and  C,  to  wind  up  the  partnership),  and  a  receipt 
in  full  was  given  by  A.  and  B.  On  motion  to  dismiss  the 
action  as  frivolous  and  vexatious  : — Held,  that  under  the  terms 
of  the  mortgage  A.  and  B.  were  entitled  to  recover  payment  of 
one-third  of  the  taxes  on  demand  from  C.  Held,  that  amounts 
so  paid  became  principal  moneys  for  the  purpose  of  computing 
interest  thereon  but  semble  under  the  clause,  "  that  if  default 
shall  be  made  in  payment  of  interest  or  principal,  the  whole 
money  shall  become  due  and  payable,"  etc.,  etc.,  that  the 
plaintiffs,  by  reason  of  non-payment  of  one-third  of  the  taxes 
after  demand,  were  entitled  to  declare  the  whole  mortf^ao-e 
money  due  as  for  default  in  payment  of  principal  and  con- 
sequently that  the  action  to  enforce  the  mortgage  for  the  full 
amount  of  principal  and  for  sale  on  foreclosure  was  not  frivolous, 
vexatious,  or  an  abuse  of  process  (w). 

(m>)  McDoKfjall  and  Lecord  v.  YorJc,  1  Alta  L.  R.  59. 
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A  mortgageo  having  obtained  a  foreclosure  order  nisi,  shortly 
afterwards,  and  before  the  period  allowed  for  making  absolute 
the  order  nisi  had  expired,  entered  into  an  agreement  for  the 
sale  of  the  mortgaged  premises  to  a  purchaser  who  had  know- 
ledge of  the  foreclosure  proceedings.  The  order  absolute  was 
never  taken  out.  The  agreement  for  sale  was  not  deposited  for 
registration  for  some  three  years  after  it  was  entered  into  ;  but, 
a  few  months  before  its  deposit  for  registration,  a  tender  was 
made  on  behalf  of  the  plaintiffs  of  the  amount  due  under  the 
mortgage,  which  was  refused  on  the  ground  that  the  property 
had  been  parted  with,  and  that  the  plaintiffs  had  lost  their 
right  to  redeem.  Held,  affirming  the  decision  of  Hunter,  C.J., 
4  W.  L.  E.  91,  that  the  mortgagee  could  not,  after  the  order  nisi 
for  foreclosure,  and  before  it  was  made  absolute,  exercise  his 
power  of  sale  without  leave  of  the  Court  (a?). 

In  a  case  where  it  was  stated  that  moneys  had  been  received 
by  mortgagees,  or  ought  to  have  been  received  under  trust  agree- 
ment with  mortgagor,  the  Eeport  was  referred  back  in  order  to 
take  an  account  of  any  moneys  received  under  the  trust  agree- 
ment as  well  as  under  mortgage.  The  reference  had  merely 
directed  the  taking  of  the  mortgage  account,  the  trust  agreement 
not  having  been  brought  to  the  attention  of  the  Court  (?/).  See 
Carter  Y.  Stone,  post ,  p.  774i.  There  is  a  distinction  between 
equities  growing  out  of  the  personal  relations  of  the  mortgagor 
and  the  mortgagee  and  those  which  affect  the  estate  of  the 
mortgage  account  {z).  In  Ciimmings  v.  Senurad  (Alta.)  (1908), 
8  W.  L.  E.,  a  judgment  for  sale  of  lands  under  the  direction  of 
the  Clerk  of  the  Court  was  not  confirmed. 

(x)  Stevens  v.  Theatres,  Ltd.  (1903),  1  Cli.  857;  and  Campbell  v.  Holyland, 
7  Ch.  166,  followed  ;  De  Beck  v.  Canada  Permanent  Loan  and  Savings  Co.  (1906), 
12  B.  C.  R.  409 ;  and  4  W.  L.  R.  91. 

(y)  Cockshutt  v.  Gray,  12  W.  L.  R.  435. 

(z)  Wriiiht  V.  Leys  (1884),  8  O.  R.  88. 

The  following  cases  may  also  be  consulted  : — 

Mitchell  V.  Rutter/ord,  12  W.  L.  R.  55. 

Caster  v.  Grace  Mining  Company  (1910),  15  O.  W.  R.  415. 

Currie  v.  Currie  (1910),  15  0.  W.  R.  389. 

Earle  v.  Harrison  (1909),  4  N.  B.  £q.  196. 

Colonial  Loan  ahd  Investment  Company  v.  McKinley  (1910),  1  0.  "W.  N.  658. 

Cockshutt  v.  Gray,  12  W.  L.  R.  435. 
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INTEEEST 

Wheke  a  mortgage  contained  a  covenant  to  pay  the  principal 
sum  in  eight  equal  annual  instalments  "with  interest  on  the 
principal  sum  remaining  due  at  each  payment"  it  was  held 
that  interest  must  be  paid  with  each  instalment  on  the 
principal  money  unpaid,  though  it  might  not  then  be  payable, 
and  not  on  the  instalment  only  (a).  A  mortgagee  is  entitled  to 
charge  interest  upon  all  sums  which  by  agreement,  express  or 
implied,  he  is  authorized  to  add  to  his  security,  such  as  moneys 
paid  upon  prior  incumbrances  or  improvements,  insurance 
premiums  or  taxes  (b).  Under  a  mortgage  of  a  house  given  as 
collateral  security  by  defendant  to  plaintiff  for  a  loan  on  her 
shares  in  the  company,  the  rate  of  interest  payable  when  the 
stock  payments  due  and  interest  were  not  promptly  paid  was 
fifteen  per  cent.  Held,  that  the  company  were  entitled  to 
the  interest  (c).  Interest  begins  to  run  only  from  the 
time  the  money  is  actually  advanced,  and  not  necessarily  from 
the  date  of  the  mortgage  (d).  Where  two  inconsistent  dates  are 
named  for  payment,  the  date  first  mentioned,  if  unequivocal, 
must  govern  (e).  Where  the  interest  is  payable  in  advance,  the 
mortgagee  is  nevertheless  not  entitled  to  have  interest  allowed 
for  a  period  subsequent  to  that  appointed  for  redemption.    Thus 


(o)  Hall  V.  Brown  (1858),  15  U.  C.  E.  419. 
(6)  M'Master  v.  Hector  (1872),  8  C.  L.  J.  284. 

(c)  Canadian  Mutual  Loan  Company  v.  Burns  (19U2),  34  N.  S.  K.  303; 
Linton  v.  Imperial  Hotel  Co.  16  O.  A.  R.  341 ;  Home  Building  and  Savings 
Ai-8ociation  v.  Williams  (1905),  5  O.  W.  R. 

(d)  Edwards  v.  Hamilton  Provident  and  Loan  Society  (1890),  19  Ont.  677,  18 
Ont.  App.  347. 

(e)  Bennett  v.  Foreman  (1865),  15  Or.  117. 
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in  Trust  and  Loan  Comiiany  v.  Kirk  (/  )  interest  on  a  mortgage  was 
payable  half  yearly  in  advance,  on  the  1st  of  April  and  October. 
The  mortgagee  filed  a  bill  for  sale,  and  the  registrar,  on  taking 
the  account  (in  the  latter  part  of  January)  fixed  a  day  in  July 
following  for  payment,  and  allowed  the  plaintiff  interest  to  that 
date,  but  refused  to  allow  him  the  half  year's  interest  payable  in 
advance  on  the  1st  of  April.  Wliere  an  action  is  brought  to 
foreclose  a  mortgage  payable  by  instalments,  and  the  defendant 
moves  to  dismiss  on  payment  of  instalment  and  interest  then 
due,  the  interest  upon  the  mortgage  money  is  to  be  computed 
only  to  the  day  named  for  payment  in  the  mortgage  and  not  to 
the  time  of  making  the  application  (  g).  Where  purchase  money 
out  of  which  mortgage  moneys  are  payable  is  directed  to  be 
paid  into  court  on  a  certain  day,  but  is  not  actually  paid  in  till 
long  after,  the  mortgagee  is  entitled  to  interest  at  the  rate 
reserved  in  his  mortgage  until  he  receives  notice  of  payment 
into  court  (7i).  The  parties  to  a  mortgage  may  stipulate  for  any 
rate  of  interest  except  in  certain  cases  to  be  noticed  presently. 
This  is  provided  for  by  the  Act  respecting  interest  {i).  Wherever 
interest  is  payable  but  no  rate  is  fixed,  six  per  cent,  may  be 
recovered,  ihid.,  s.  2.  Under  mortgages  made  after  the  first  day 
of  July,  1886,  where  the  mortgage  moneys  are  made  payable  on 
the  sinking  fund  plan,  or  where  principal  and  interest  are 
blended,  the  mortgage  shall  contain  a  statement  showing  the 
amount  of  principal  and  the  rate  of  interest  chargeable  thereon, 
calculated  yearly  or  half-yearly,  not  in  advance,  otherwise  no 
interest  shall  be  recoverable.  This  is  provided  by  s.  3  of 
the  Act  respecting  Interest.  Under  s.  4,  no  higher  shall  be 
recoverable  than  that  shown  in  the  statement.  In  Ontario  the 
following  provisions  respecting  interest  have  been  made  by  ss. 
113  and  114  of  the  Judicature  Act(^). 

113.  Interest  shall  be  payable  in  all  cases  in  which  it  is  now 
payable  by  law  or  in  which  it  has  been  usual  for  a  jury  to 
allow  it. 

(/)  (1880),  8  P.  R.  203. 

(g)  Strachan  v.  Murney  (1858),  G  Gr.  378. 

(/i)  M'Dermid  v.  M'Dermid  (1879),  7  P.  R.  157. 

(i)  R.  S.  C.  (1906),  c.  120.     See  Teeter  v.  St.  John  (1863),  10  Gr.  85. 

(ft)  R.  S.  O.  (1897),  c,  51. 

F. 
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114. — (1.)  On  the  trial  of  any  issue  or  any  assessment  of 

damages,  upon  any  debt  or  sum  certain  payable  by  virtue  of  a 

\vritten  instrument  at  a  certain  time,  interest  may  be  allowed 

to  the  plaintiff  from  the  time  when  the  debt  or  sum  became 

payable. 

(2.)  If  such  debt  or  sum  is  payable  otherwise  than  by  virtue 
of  a  written  instrument  at  a  certain  time,  interest  may  be  allowed 
from  the  time  when  a  demand  of  payment  is  made  in  writing, 
informing  the  debtor  that  interest  will  be  claimed  from  the  date 
of  the  demand.  The  Interest  Act,  1897  (Z),  provides  that  in 
written  contracts  other  than  mortgages  of  real  estate,  the 
yearly  rate  of  interest  shall  be  expressly  stated,  and  not  merely 
the  rate  per  day,  week,  or  month. 

The  Act,  63  &  64  Vict.  ch.  29  (D),  which  provides  for  the 
statutory  rate  of  interest,  being  5  instead  of  6  per  cent.,  amend- 
ing the  interest  Act,  E.  S.  C,  1886,  ch.  129,  contains  a  proviso 
that  the  former  Act  is  not  to  apply  to  "  liabilities  "  existing  at 
the  time  of  the  passing. 

Held,  that  the  proper  construction  of  the  word  "  liabilities  " 
is  liabilities  respecting  the  rate  of  interest,  and  that  in  a  mort- 
gage made  in  1884,  payable  in  1900,  bearing  interest  at  7  per 
cent.,  in  which  there  was  no  provision  for  the  payment  of  interest 
after  maturity,  the  damage  allowable  as  interest  after  maturity 
was  not  within  the  proviso  {711). 

After  default. 

There  is  nothing  to  prevent  the  parties  to  a  mortgage 
contract  from  stipulating  for  payment  of  interest  at  a  specified 
rate  on  the  mortgage  moneys,  whether  principal  or  interest, 
which  remain  in  arrear  and  unpaid  after  the  days  on  which  it 
was  agreed  they  should  be  paid.  The  rate  of  interest  in  such  a 
case  must  not  exceed  the  rate  of  interest  payable  on  the 
principal  money  when  not  in  arrear  {n).  But  when  by  the 
contract,  interest  is  stipulated  for  up  to  a  certain  day  fixed  for 

(0  GO  &  61  Vict.  (D),  c.  8. 

(m)  Plenduhretti  v.  Parsons  (1907),  11  O.  L.  11.  61i). 

(n)  11.  S.  C.  (1906),  c.  120,  s.  8.     Credit  Fonder  v.  Schulfz  (1893),  9,  Man. 
R.  70. 
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payment  of  the  principal,  the  contract  is  not  to  be  considered  as 
providing  by  implication  for  the  payment  of  subsequent  interest 
at  the  same  rate  (o).  And  where  by  the  terms  of  the  mortgage 
interest  is  payable  on  interest  in  arrear,  but  there  is  no  express 
stipulation  that  interest  on  interest  shall  be  paid  after  maturity 
of  the  principal,  interest  on  interest  after  maturity  is  not 
recoverable  (p).  If  the  contract  provides  that  interest  at  a 
specified  rate  shall  be  payable  on  the  principal  "  until  paid,"  or 
"  until  payment  in  full,"  or  "until  fully  paid  off  and  satisfied," 
these  and  similar  words  do  not  constitute  an  agreement  to  pay 
interest  after  maturity.  Such  words  relate  only  to  the  period 
fixed  for  the  payment  of  principal  (q).  If  the  agreement  of  the 
parties  be  that  interest  shall  continue  to  be  paid  on  the  principal, 
if  not  paid  at  maturity,  it  is  usual  to  insert  a  clause  after  the 
proviso  for  payment,  clearly  expressing  the  agreement.  In 
Sashatcheivan  Land  and  Homestead  Co.  v.  Leadly  (1909),  14 
0.  W.  E.  1096,  the  covenant  was  held  to  carry  compound 
interest  as  well  after  as  before  maturity.  Where  a  charge  on 
land  is  created  under  the  Land  Titles  Act,  there  is  an  implied 
covenant  that  if  the  principal  sum,  or  any  part  thereof,  shall 
remain  unpaid  at  the  appointed  time,  interest  shall  be  paid  half- 
yearly  at  the  appointed  rate,  on  so  much  of  the  principal  sum 
as  for  the  time  being  shall  remain  unpaid  (r). 

The  proviso  for  payment  in  a  mortgage,  given  to  secure  an 
indebtedness,  provided  for  the  payment  of  said  overdrawn 
account  and  all  promissory  notes,  and  bills  of  exchange  and 
interest  upon  same  then  due  and  payable.  Held,  that  the 
overdrawn  account  was  made  chargeable  to  interest  (s). 

(o)  St.  John  V.  Byliert  (1884),  10  S.  C.  R.  278  ;  Powell  v.  Peck  (1885),  15  Ont. 
App.  138;  The  Ptople'n  Loan  and  Deposit  Co.  v.  Grant  (1890),  18  S.  C.  R.  262  ; 
Monitoha  and  North  West  Loan  Co.  v.  Barker  (1892),  8  Man.  R.  290  ;  Cunningham 
V.  Hamilton  (1897),  5  B.  C.  R.  539  ;  Hanford  v.  Howard  (1897),  1  N.  B.,  Eq.  211. 

(p)  Wilson  V.  Campbell  (1879),  8,  1\  R.  154 ;  Manitoba  and  North  West  Loan 
Co.  V.  Bather  (1892),  8  Man.  R.  296. 

(g)  St.  John  V.  Rykert  (1884),  10  S.  C.  R.  278 ;  Archhold  v.  The  Building  and 
Loan  Assdci'itiou  (1888),  15  Ont.  237;  Poivell  v.  Peck  (1885),  15  Ont.  App.  138; 
People's  Loan  and  Deposit  Company  v.  Grant  (1890),  18  S.  G.  R.  262;  Freehold 
Loan  Co.  v.  M'Lean  (1891),  8  Man.  R.  116. 

(r)  R.  S.  O.  (1897),  c.  138,  s.  34. 

(•<)  Bank  of  Montreal  v.  Dunlop,  22  Occ.  N.  327,  2  N.  B.  eq.  388 ;  as  to  usurious 
rate  of  interest,  see  Canadian  Bank  of  Commerce  v.  McDonald  (Y.T.),  3  W.  L.  R.  90. 
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A  uiort"age  having  properly  borne  interest  at  eight  per  cent, 
during  its  currency,  and  this  having  been  regularly  paid,  the 
parties  went  on  after  the  mortgage  fell  due,  the  one  paying 
and  the  other  receiving  the  eight  per  cent,  for  a  long  period  in 
ignorance  that  the  liability  was  to  pay  only  six  per  cent. 
Seven  annual  payments  of  interest  were  thus  made  after 
maturity  at  the  mortgage  rate,  and  subsequently  some  pay- 
ments at  a  lower  rate,  the  mortgage  money  not  being  called  in 
meantime.  All  the  receipts  given  stated  that  the  payments 
made  were  on  account  of  interest.  Both  parties  were  ignorant 
of  the  law  on  the  subject,  and  believed  that  the  mortgage  rate 
would  continue  until  payment  of  the  principal : — Held,  that 
the  money  could  not  be  recovered  back  by  the  mortgagor  as 
money  paid  under  a  mistake,  nor  could  the  excess  of  interest 
be  applied  in  reduction  of  the  principal  in  a  redemption 
action  (t).  Where  the  mortgage  contract  does  not  provide  for 
the  payment  of  interest  after  maturity  of  the  mortgage  moneys 
interest  may  nevertheless  be  allowed  by  virtue  of  the  Ontario 
Judicature  Act(ti).  Interest  will  be  allowed  after  maturity 
even  where  the  mortgage  provides  that  no  interest  shall  be 
payable  before  maturity  of  the  principal  or  where  the  mortgage 
is  expressed  to  be  "  without  interest "  (x).  The  interest  pay- 
able after  default  is  payable  as  damages,  and  it  has  been  held 
that  the  measure  of  damages  is  the  ordinary  value  of  money 
during  the  period  of  default  (y).  The  rate  of  interest  allowed 
in  estimating  the  damages  has  varied  and  the  decisions  are 
conflicting.  It  has  been  held  that  the  rate  of  interest  to  which 
the  parties  have  agreed  may  be  taken  into  consideration,  and 
in  some  cases  that  rate  has  been  allowed  (z).  In  M' Donald  v. 
Elliot  {a),  an  action  on  the  covenant,  seven  per  centum  was 
allowed,  and  in  Powell  v.  Pech  (b),  a  foreclosure  action,  interest 

(0  Steward  v.  Ferguson, (1SQ9),  31  O.  R.  112. 

(«)  B.  S.  O.  (18'J7),  c.  51,  s.  114,  sub-ss.  1  and  2,  and  ante,  932^. 

(x)  M'Donell  v.  West  (18G8),  14  Gr.  4'J2;  Reid  v.  Wilson  (1881),  9  P.  R.  166 ; 
18  C.  L.  J.  58. 

(y)  Archbohl  v.  The  Building  and  Loan  As><ociation  (1885),  15  Ont.  237. 

(r)  Simmton  v.  Grahaw.  (1881),  8  P.  E.  495;  Poioell  v.  Pech  (1888),  25  Ont. 
App.  IHO. 

(a)  (1886),  12  Ont.  98. 

(h)  (1886),  12  Ont.  4  9. 
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was  allowed   at  six   per  centum  ;  although   in   each  of  these 
cases  the  security  bore  a  higher  rate  upon  its  face.     In  Muttle- 
hurij  V.    Stevens  (c),  a   foreclosure    action,  seven    per   centum, 
which  was  the  rate  stipulated  for  in  the  mortgage,  was  allowed 
during  the  period  of  six  months  fixed  for  redemption.     But  in 
this  case  the  principal  had  not  matured  pursuant  to  the  proviso 
for   payment,  but  by  virtue  of  an  acceleration  clause  in  the 
mortgage.     But  in  Arclihold   v.    Building   and  Loan   Associa- 
tion {d),  where   the   mortgagees   gave   no    evidence   as   to   the 
measure  of  damages,  the  interest  was  reduced  from  eight  per 
centum,  the  mortgage  rate,  to  six  per  centum,  the  statutory  rate  (e). 
In  The  Peoples  Loan  and  Deposit  Comioany  v.  Grant {f),  the 
Supreme  Court  of  Canada  has  held  that  in  Ontario  at  least  the 
rate  of  interest  recoverable  as  damages  cannot  exceed  six  per 
cent.     This  decision  has  been  followed  in  several  subsequent 
cases  (<7).     As  regards  the  rate  to  be  allowed  for  damages  after 
default,  there  is  no  distinction  between  actions  for  foreclosure 
and  redemption  and  actions  on  the  covenant.     The  same  rate 
is  to  be  allowed  (A).     After  judgment  has  been  recovered  for 
the  mortgage  debt  interest  may  be  recovered  on  the  judgment 
by  virtue  of  section  116  of  the  Ontario  Judicature  Act  {i).      In 
such  a  case  the  rate  allowed  will  be  the  statutory  rate  of  five 
per  centum  per  annum  (^•),  and  no  higher  rate  will  be  allowed 
even  if  a  higher  rate  had  been  agreed  to  be  paid  after  maturity 
for  the  covenant,  for  payment  is  merged  in  the  judgment  (/). 

Prior  to  the  maturity  of  a  mortgage  the  mortgagor's  solicitor 
wrote  to  the  mortgagee's  solicitor  that  if  he  would  call  at  the 
former's  office  he  could  have  the  principal  and   interest  then 

(c)  (1886),  13  Ont.  29. 

((7)  (1888;,  15  Ont.  237. 

(e)  R.  S.  C.  (1886),  c.  127,  s.  2. 

(/)  (1890),  18  S.  C.  R.  262. 

(;/)  Cxinnimjhamv.  Hamilton  (1897),  5  B.  C.  R.  539;  Freehold  Loan  Co.  v. 
M'Lean  (1891),  8  Man.  R.  116;  Manitoba  and  North  West  Loan  Co  v  Earlier 
(1892),  8  Man.  R.  296. 

(70  Fowell  V.  Peck  (1888),  15  Ont.  App.  138  ;  CooJc  v.  Fowler  (1874),  L.  R.  7 
H.  L.  27 ;  People's  Loan  Co.  v.  Grant  (1890),  18  S.  C.  R.  262 

(0  R.  S.  0.  (1897),  c.  51. 

(7c)  R.  S.  C.  (1906),  c.  120,  a.  3. 

(?)  St.  John  V.  Ryhert  (1879),  4  Ont.  App.  213;  10  S.  C.  R.  278;  Hanford  v 
Haward  (1897),  1  X.  B.  Eq.  241. 
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due,  naming  the  coi-rect  amounts,  and  on  the  mortgagee's 
solicitor  failing  to  call,  he  wrote  to  the  mortgagee  that  he  was 
prepared  to  pay  the  said  sum.  This  was  answered  by  the 
mortgagee's  solicitor  sending  a  statement  claiming  in  addition 
subsequent  interest  and  certain  disputed  costs.  It  was  held 
that  what  took  place  did  not  amount  to  a  waiver  or  dispensa- 
tion of  a  tender  of  the  amount  due  under  the  mortgage.  The 
payment  of  the  principal  money  was  by  the  term  of  the 
mortgage  to  be  made  at  the  expiration  of  a  named  period  as 
interest  at  a  speciiied  rate,  as  well  before  as  after  maturity, 
until  the  principal  was  fully  paid  and  satisfied.  Held,  that 
the  interest  at  the  rate  specified  was  payable  after  as  well  as 
before  the  expiration  of  such  period.  Peojjles  Loan  and  Deiwsit 
Co.  V.  Grant  (m)  distinguished.  In  an  action  for  redemption  in 
which  the  above  alleged  tender  was  set  up,  the  judgment  was 
for  a  reference  to  the  mark  to  ascertain  the  amount  due,  to 
make  all  necessary  inquiries  for  redemption  or  foreclosure  and 
to  report  special  circumstances,  the  provision  as  to  costs  being 
that  if  the  mortgagor  should  make  default  in  payment  of 
the  amount  if  any  found  to  be  due,  he  should  pay  the  costs, 
and  if  no  greater  sum  than  the  above  amount  was  found  to  be 
due  the  defendant  should  pay  the  costs.  Held,  that  the 
defendant  was  entitled  to  the  costs  of  the  action  (n). 

Formerly  in  British  Columbia  by  special  statutory  provision 
the  rate  agi-eed  to  be  paid  after  maturity  might  be  allowed  on 
the  judgment,  not  however  exceeding  twelve  per  centum  per 
annum  (o).  Where  a  mortgage  provided  for  payment  of  whole 
of  the  principal  money  in  two  years  with  interest  half-yearly 
at  nine  per  centum  per  annum,  and  also  provided  that  on 
default  of  payment  for  two  months  of  any  portion  of  the 
money  secured  the  whole  of  the  instalments  secured  should 
become  payable,  and  that  on  default  of  payment  of  any  of  the 
instalments  secured  at  the  times  provided  interest  at  the  said 
rate  should  be  paid  on  all  sums  in  arrear,  it  was  held  that  the 
principal  money  was  an  instalment  within  the  meaning  of  the 

(m)  (1800),  18S.  C.  R.  2G2. 

(/.)  Mkhlhton  V.  Scott  (1902),  '6  O.  L.  R.  20 ;  4  O.  L.  R.  459. 

(o)  R.  S.  C.  (1880),  0.  127,  s.  26,  repealed  53  Vict.  (D)  (1890),  c.  34,  s.  2. 
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proviso,  and  that  interest  at  the  rate  of  nine  per  cent,  per  annum 
was  chargeable  upon  it  after  the  expiration  of  two  years  (^v). 

The  Judgment  of  Court  of  Appeal,  Ontario,  was  reversed, 
and  it  was  held  by  the  Supreme  Court  that  tlie  principal  sum  of 
$20,000  becoming  due  for  non-payment  under  the  first  proviso 
was  not  an  instalment  in  arrear  under  the  second  on  which  the 
mortgagee  was  entitled  to  nine  per  cent.,  and  that  the  appellant 
was  only  liable  for  interest  at  six  per  cent,  from  and  after  the 
date  fixed  by  the  mortgage  deed  for  the  payment  of  the 
principal  money  (q). 

In  an  action  for  foreclosure  of  a  mortgage  by  defendant  to 
planitiffs  of  land  described  as  lots  19  and  20  of  the  Parish  of 
Headingly,  containing   by  admeasurement  418  acres  more  or 
less,  and  for  rectification  of  the  mortgage  so  as  to  make  it  cover 
the  outer  two  miles  of  said  lots  as  well  as  the  inner,  plaintiffs 
alleging  that  such  was  the  intention  of  the  parties  at  the  time 
the  loan  was  made  and  that  the  outer  two  miles   had   been 
omitted  by  mutual  mistake  ;  held,  that  rectification  as  asked 
for  should  be  ordered  on  the  following  grounds  :  (1)  because  the 
defendant,  who  was  a  man  of  intelligence  and  good  education, 
had  signed  the  mortgage  giving  the  acreage  as  418  more  or  less,' 
whereas  without  the  outer  two  mUes  the  two  lots  only  con! 
tamed  223-65  acres,  and  with  them  only  421-22  acres ;  (2)  the 
defendant  had,  three  years  after  the  date  of  the  mortgage,  asked 
the  plaintiff  to  discharge  it  as  against  the  right  of  a  railway 
running  to  his  knowledge  only  through  the  outer  two  miles  of 
the  lots,  and  had  arranged  that  the  price  of  such  right  of  way 
should   be   paid   by  the  railway  company  to  the  plaintiff  in 
reduction  of  the  mortgage  debt.    Defendant  had  left  the  land  in 
1892,  seven  years  after  the  last   payment,  on  account  of  the 
mortgage,  and  had  never  paid  or  attempted  to  pay  any  taxes  on 
It  since  those  for  1887,  after  which  the  plaintiffs  paid  all  the 
taxes.     The  mortgage  contained  the  usual  provisions  for  quiet 
possession  to  the  mortgagees  on  default  and  for  possession  by 
the   mortgagor   until   default.      Held,   following  Buchnam   v. 
Stewart  (1897),  11  M.  E.  625,  and    Trustees  v.  Short  (1888), 

(P)  ^%.^'  V.  Freehold  Loan  and  Savings  Co.  (1899),  26  Ont.  App   232 
(3)  ^ms  V.  Freehold  Loan  and  Savings  Co.  (1900),  31  S.  C.  R.  136. 
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13  A.  C.  793,  that  defendant  had  not  been  in  actual  adverse 
possession  for  a  sufficient  length  of  time  to  acquire  title  under 
the  Keal  Property  Limitation  Act  against  tlie  plaintiffs,  and 
that  occasional  entries  upon  the  land  by  a  relative  of  the 
defendant  for  the  purpose  of  cutting  hay  for  several  years  after 
the  defendant  had  left  the  land  vacant  had  not  the  effect  of 
continuing  his  actual  possession  beyond  that  time.  The  prin- 
cipal of  the  mortgage  fell  due  on  the  25th  May,  1884,  and  it 
was  provided  that  interest  at  the  rate  of  eight  per  cent,  per 
annum  was  to  be  paid  half  yearly  .  .  .  till  the  whole  of  the 
principal  should  be  paid.  Held,  (1)  following  Freehold  Loan  Co. 
V.  M'Lean  (1891),  8  M.  R.  116,  and  Man  and  L.  W.  Loan  Co. 
V.  Barker  (1892),  8  M.  E.  296,  that  interest  after  the  due  date 
was  only  recoverable  as  damages,  and  only  at  the  statutory  rate 
and  only  for  the  six  years  prior  to  the  commencement  of  the 
action ;  (2)  that,  although  63  and  64  Vict.  (D)  ch.  29,  making 
five  per  cent,  the  legal  rate,  provides  that  "  the  charge  of  the 
rate  of  interest  in  this  Act  shall  not  apply  to  liabilities  existing 
at  the  time  of  the  passing  of  this  Act,"  the  interest  for  that  part 
of  the  six  years  since  the  passing  of  that  Act  should  be  allowed 
at  the  rate  of  five  per  cent,  per  annum,  for  the  word  "  liabilities  " 
in  that  Act  does  not  refer  to  the  principal  debt  but  only  to  the 
obligation  to  pay  interest  as  damages ;  (3)  it  is  only  in  an  action 
for  redemption,  or  one  in  which  the  question  of  the  number  of 
years'  arrears  of  interest  to  be  allowed  is  to  be  treated  as  if  the 
action  is  one  for  redemption,  that  more  than  six  years'  arrears 
are  allowed  on  the  principle  that  he  who  comes  into  equity 
must  do  equity.  Held,  also,  that  s.  24  of  the  Real  Property 
Limitation  Act  barred  the  right  of  the  plaintiffs  to  a  personal 
order  against  the  defendant  for  payment  of  the  mortgage  debt 
after  ten  years  from  the  last  payment  (r). 

Increased  Rate  after  Default. 

A  stipulation  in  a  mortgage  deed  that  the  rate  of  interest 
shall  Ije  raised  if  interest  at  the  normal  rate  is  not  punctually 
paid,  is  regarded  in  equity  as  a  penalty  and  will  be  relieved 

(r)  Brilith  Canadian  Loan  and  Agency  Co.  v.  Farmer  (190.5),  15  Man.  L.  1{.  593 
(Kit-hard). 
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against ;  but  a  proviso  that  the  normal  rate  shall  be  reduced  if 
interest  be  punctually  paid  at  a  lower  rate  is  valid  and  will  be 
strictly  enforced  (s).  In  mortgages  made  after  the  first  day  of 
July,  1880,  it  may  be  stipulated  under  section  5  of  the  Act 
respecting  interest  (t),  that  interest  shall  be  charged  on  arrears 
of  principal,  but  not  at  an  increased  rate.  But  a  new  bargain 
may  be  made  that  an  increased  rate  of  interest  shall  be  payable 
in  consideration  of  forbearance  or  the  like.  A  bargain  for  extra 
interest  made  between  a  derivative  mortgagee  and  the  original 
mortgagor  inures  to  the  benefit  of  the  original  mortgagee  (u). 
In  one  case  a  written  promise  by  a  mortgagor  made  after 
default  to  allow  more  than  six  per  centum  the  rate  reserved  by 
the  mortgagee,  was  held  binding,  although  there  did  not  api^ear 
by  the  writing  to  have  been  any  consideration  of  forbearance  or 
otherwise  for  the  promise  («).  But  a  parol  agreement  to  add 
two  per  centum  to  the  rate  of  interest  reserved  by  a  mortgage 
in  consideration  of  an  extension  of  the  time  for  payment,  was 
held  to  be  insufficient  to  charge  the  extra  interest  upon  the 
land  as  against  a  subsequent  purchaser  of  the  equity  of  re- 
demption (r/).  A  parol  agreement  to  pay  a  higher  rate  of 
interest  than  that  reserved  in  the  mortgage  is  effectual  to 
charge  the  lands  as  against  a  devisee  or  heir  of  the  mort- 
gagor (2).  In  Ontario  in  mortgages  made  prior  to  the  1st 
day  of  July,  1880,  a  stipulation  in  the  mortgage  for  an  in- 
creased rate  of  interest  after  default  has  been  held  to  be 
enforceable.  Thus  where  a  mortgage  stipulated  that  up  to 
a  certain  day  the  interest  should  be  eight  per  centum,  and 
that  if  the  principal  were  not  then  paid  twelve  per  centum 
should  be  charged  thereafter,  it  was  held  that  the  stipulation 
for  payment  of  twelve  per  centum  was  not  by  way  of  penalty, 
but  an  agreement  to  pay  that  rate  from  the  day  named  (a). 
And  where  a  mortgage  to  secure   the    repayment  of   money 

(s)  R.  S.  C.  (1886),  c.  127,  s.  5. 

(0  R.  S.  C.  (1906),  c.  120. 

(m)  Grahame  v.  Anderson  (1868),  15  Gr.  189. 

(x)  Broion  v.  Deacon  (1866),  12  Gr.  198. 

ly)  Totten  v.  Watson  (1870),  17  Gr.  233. 

(z)  Be  Hauston,  Eauston  v.  Hauston  (1882),  2  Ont.  8i. 

(a)  Waddell  v.  M'CoK  (1868),  14  Gr.  211. 


932:  CANADIAN   NOTES 

with  interest  at  ten  per  centum  provided  that  should  default 
be  made  in  payment  of  the  principal  money  or  interest  or  any 
part  thereof  respectively,  then  the  amount  so  overdue  and 
unpaid  should  bear  interest  at  the  rate  of  twenty  per  cent. 
per  annum  until  paid,  it  was  held  that  the  proviso  was  not 
invalid  or  relievable  against  on  the  ground  of  forfeiture  (i). 
Wliere  a  loan  is  effected  for  the  purpose  of  paying  off  in- 
cumbrances at  once  or  as  they  become  due  at  the  option  of 
the  new  mortgagee,  and  one  of  the  incumbrances  bearing  a 
lower  rate  of  interest  than  the  new  mortgage  is  not  due,  the 
new  mortgagee  cannot  treat  that  mortgage  as  paid  off  and 
charge  the  mortgagor  with  interest  at  tlie  increased  rate  on 
the  amount  thereof  unless  he  has  set  apart  the  amount  of  the 
mortgage  and  notified  the  mortgagor  to  that  effect.  The  new 
mortgagee  is  entitled  to  charge  interest  and  the  increased  rate 
only  on  the  amount  actually  paid  prior  to  the  mortgage  (c). 

In  a  mortgage  of  real  estate,  the  proviso  for  payment  was 
that  the  principal  should  be  paid  in  five  equal  annual  instal- 
ments, with  interest  semi-annually  at  eight  per  cent. ;  and  five 
promissory  notes  with  interest  at  that  rate  were  given.  Held, 
in  a  suit  for  redemption,  that  when  there  was  no  special  agree- 
ment for  interest  on  overdue  payments,  the  mortgagor,  adopting 
a  certain  rate  higher  than  the  statutory  one  and  making  pay- 
ments under  it,  was  bound  by  that  rate  as  far  as  payments 
actually  made  were  concerned,  but  was  not  bound  as  to  unmade 
or  future  payments  and  only  the  statutory  rate  could  be  enforced. 
Held,  that  a  demand  for  a  discharge  of  the  mortgage  and  release 
of  the  debt  accompanying  a  tender  by  the  mortgagor  made  the 
tender  a  conditional  one.  Held,  that  when  the  mortgagee 
hampered  and  oppressed  the  mortgagor,  and  obstructed  his 
suit  in  every  possible  way,  the  mortgagee,  while  entitled  to 
the  general  costs  of  suit,  would  lose  the  cost  of  his  own 
unnecessary  pleadings,  and  would  be  compelled  to  pay  the  costs 
of  any  such  pleadings  by  the  mortgagor  as  were  occasioned  by 
his  x>rocedure.  If  there  had  been  a  sufficient  and  unconditional 
tender  by  the  mortgagee  before  suit,  the  mortgagee  would  have 

(h)  Dnxeney  v.  Purnell  (1882),  2  Ont.  82,  18  C.  L.  J.  241. 

(c)  Manby  v.  London  Loan  Co.  (1806).  2:j  Ont.  App.  130  ;  2G  S.  C.  R.  -liS. 
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been  liable  for  the  costs  of  the  suit.  Held,  that  a  defendant 
who  answered  and  later  on  filed  a  disclaimer  would  lose  his  costs 
even  if  successful  in  having  the  bill  dismissed  as  against  him(d). 


Compoimd  Interest. 

In  the  absence  of  agreement  express  or  implied  compound 
interest  cannot  be  recovered  (e).     In  mortgages  made  after  the 
1st  day  of  July,  1880,  there  may  be  a  stipulation  that  interest 
shall  be  charged  on  arrears  of  interest,  but  no  interest  may  be 
charged  and  no  fine  or  penalty  may  be  exacted  on  arrears  beyond 
the  rate  of  interest  payable  on  interest  money  not  in  arrear  (/). 
Under  section  6  of  the  Act  respecting  interest  all  sums  paid  in 
excess  of  the  amount  lawfully  chargeable  may  be  recovered  back 
or  deducted  from  the  balance  due.     And  so  in  a  suit  to  redeem 
a  mortgage  against  an  assignee  who  at  the  mortgagor's  request 
paid  off  both  principal  and  interest  due  at  the  time  of  the 
assignment,  it  was  held  that  the  assignee  was  not  entitled  to 
interest  on  the  sum  paid  for  interest  (^).     But  where  a  sub- 
sequent incumbrancer  pays  off  a  prior  incumbrance  he  is  entitled 
to  interest  on  the  aggregate  amount  paid  by  him  for  principal, 
interest  and  costs;  interest  on  the  principal  being  allowed  at 
the  rate  reserved  in  his  own  security,  but  on  the  interest  and 
costs  at  six  per  centum  only  {h).     There  is  an  implied  obliga- 
tion as  between  banker  and  customer  to  pay  compound  interest. 
Thus  where  a  mortgage  is  given  to  a  banker  to  secure  a  floating 
balance  of  a  banking  account  the  banker  may  recover  compound 
interest  with  yearly  or  even  half-yearly  rests  {i). 

A  mortgage  contained  the  following  proviso  :  "  provided  this 

(fO  M'Kenzie  v.  M'Leod,  i  N.  B.  eg.  72,  5  E.  L.  R.  172   6  E   L   55S    89 
N.  B.  R.  230.  .         •  -^-  00^,  ^i) 

(e)  Daniel  v.  Sinclair  (1881),  6  App.  Cas.  181 ;  Thomson  v.  O'Toole  (188S), 
21^  N.  S.  R.  1 ;  Jackson  v.   Richardson  (1897),   1  N.   B.    Eq.   325 ;  McLaren  \. 
Miller  (1874),  20  Gr.  637,  and  see  In  re  Anderson  Furnishiu"-  Comnanv  ClOOS^ 
39  N.  B.  R.  139.  ^  ^        ^' 

(/)  Act  restricting  interest,  R.  S.  C.  (190G),  c.  120. 

(g)  Thomas  v.  Girvan  (1897),  1  N.  B.  Eq.  257. 

(h)  M'Master  v.  Hector  (1872),  8  C.  L.  J.  281. 

(/)  National  Bank  of  Australasia  v.  United  Hand  in  Hand  Co.  (1879),  4  App. 
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mortgage  to  be  void  on  payment  of  five  thousand  dollars  .  .  . 
with  "interest  from  the  date  hereof  at  the  rate  of  eight  per  cent, 
per  annum  as  follows :  The  said  principal  sum  at  the  expiration 
of  one  year  from  the  date  hereof  ...  and  the  interest  at  the 
rate  aforesaid  on  the  principal  money  from  time  to  time 
remaining  unpaid  until  the  whole  of  same  is  satisfied,  and  as 
well  after  as  before  maturity  thereof  quarterly  on  each  twelfth 
day  of  November,  February,  May,  and  August  hereafter  ...  In 
the  event  of  said  interest  not  being  punctually  paid,  the  amount 
of  same  shall  bear  interest  at  the  said  rate  from  the  date 
of  its  matmity  until  paid  in  like  manner  as  if  it  was  part  of 
the  principal  but  this  proviso  shall  not  entitle  the  said  mortgagor 
to  any  extension  of  time  for  payment  of  the  interest  on  the  said 
principal  sum  beyond  the  date  hereinbefore  provided  for  pay- 
ment of  the  same."  Held,  that  this  proviso  taken  as  a  whole, 
did  not  entitle  the  mortgagee  to  interest  upon  interest  accruing 
after  maturity  of  the  principal  money  {k). 

In  Richardson  v.  Jackson  (1897),  34  N.  B.  R.,  it  was  held 
that  acknowledgments  indorsed  on  a  mortgage  were  evidence  of 
an  agreement  to  charge  the  land  to  the  payment  of  compound 
interest  at  six  per  cent,  on  yearly  rents,  and  the  land  was  so 
charged.  It  was  further  held  that  a  bond  signed  by  the 
mortgagee  was  only  a  personal  liability. 

The  case  of  Sparling  v.  Cunningham  (1906),  4  W.  L.  R.  336, 
refers  to  the  Usurious  interest  in  the  Yukon  Terr. 

(k)  Imperial  Trusts  Co.  v.  New  York  Security  and  Trust  Co.  (1905),  10  0.  L.  E. 
289. 


CHAPTER   IV 


Of  Costs. 

Section  I.— The  Genepal  Right  of  the  Mortgagee  to  Costs 

,,      II.— The  Equitable  Mortgagees  Right  to  Costs 

,,    III.— Costs  under  a  Decree  for  Sale      

„     IV.— Costs  of  the  Incumbrancers  under  the  Lands 
Clauses  Consolidation  Act  

,,      v.— The  Mortgagee's  Right  to  Costs,  Charges,  and 
Expenses  disbursed 

„     VL— The  Mortgagee's  Liability  to  Costs  incurred 
by  the  Loss  of  the  Deeds  

,,    VII.— Costs  arising  out  of  Assignments  pendente  lite 

,,  VIII.— Costs  of  Reconveyance       

,,     IX.— The  Right  of  Disclaiming  Parties  to  Costs 

,,       X.— Adding  Costs  to  the  Debt  after  Judgment 

,,     XL— Solicitors  Costs,  including  those  of  Solicitor 


XII. 


Mortgagees      
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PARAGRAPH 

1863—1878 
1879—1883 
1884—1889 

1890-1893 

1894-1906 

1907 

1908 
1909-1915 
1916—1924 

1925 

1926—1929 
1930—1931 


Section  I. 

Of  the  Genepal  Rig-ht  of  the  Moptg-ag-ee  to 

Costs. 

In  general  mortgagee  entitled  to  add  his  costs  to  his  security          . .          . .  1863 

Bight  to  costs  extends  to  persons  claiming  through  mortgagee  . .  . .  1864 
Defendants  in  suits  to  set  aside  unconscientious  bargains  not  made  to  pay 

costs          . .         . .         . .         . .          . .          . .          . .          . .          . .  1865 

.4s  against  puisne  incumbrancers  prior  mortgagee  can  only  add  his  costs 

to  his  debt            '.          ..          ..  1866 

Where  right  to  redeem  disputed  mortgagee  may  be  deprived  of  costs          .  .  1867 

In  gross  cases  mortgagee  may  be  ordered  to  pay  costs        . .          . .          . .  1868 

Order  for  payment  of  costs  by  mortgagee  not  necessarily  for  personal 

payment    . .          . .          . .         . .          . .          . .          . .          . .          . .  1869 

Court  will  not  review  mortgagee's  right  to  costs  after  decree            . .          . .  1870 

Where  mortgagee  ordered  to  pay  his  costs  executors  will  not  be  allowed 

costs  in  action  by  than  until  testator^s  costs  paid         . .          . .          . .  187  1 

Cases  in  which  mortgagee  ordered  to  pay  costs         . .         . .          . .         . .  1872 

Cases  in  which  mortgagee  will  be  allowed  costs         . .          . .          . .          . .  1873 

Mortgagee  should  not  incur  unnecessary  costs          . .          . .         . .          . .  1874 
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Paragraph 

1863 


In  general 
mortgagee 
entitled  to 
add  his  costs 
to  his 
security. 


PAKAGEAPH 

Costs  incurred  by  improper  joinder  of  parties  1875 

If  mortgagee  refuses  tender  he  way  have  to  pay  costs  1876 

]Vhere  mortgagee  to  whom  nothing  is  due  commences  foreclosure  suit  he 

muft  hear  the  costs  ..  •■  ••  ■■  ••  ••  ••  1877 

Accounting  party  who  cannot  prove  disbursements  will  have  no  costs        . .  1878 


1863.  It  appears  to  be  the  rule  concerning  the  costs  of  suits  for 
redemption  and  for  foreclosure,  or  otherwise   relating  to  questions 
between  the  mortgagor  and  mortgagee,  that  the  latter  is  entitled  to 
be  repaid  such  of  the  costs  as  originally  fall  upon  himself  as  between 
party  and  party  (and  not  as  between  solicitor  and  cUent)  (a) ;  and  they 
are  accordingly  added  to  the  amount  due  upon  his  security,  and 
with  the  principal  and  interest  form  part  of  a  single  debt,  and  are 
all  payable  in  the  same  priority  (b).     And  nothing  short  of  mis- 
conduct will  deprive  him  of  this  right  (1868.  1872)  (c).     And  the 
disallowance  of  costs  is  as  of  right  appealable,  and  if  successful  the 
costs  of  the  appeal  will  be  added  to  the  security  (d).     The  mortgagor, 
however,  has  no  right  of  appeal  {e).     The  mere  fact  that  the  mort- 
gage contains  a  declaration  that  the  "  total  amount  to  be  recovered 
by  the  mortgagees  under  these  presents  shall  not  exceed  "  so  much, 
does  not  preclude  the  mortgagee  from  adding  arrears  of  interest 
and  costs  beyond  that  sum,  as  the  proviso  is  construed  to  relate 
exclusively  to  principal  (/). 

And  the  court  (assuming  a  jurisdiction  over  the  whole  subject- 
matter  of  the  security)  in  like  maimer  suffers  the  mortgagee  to  add 
to  his  debt  all  such  costs  as  have  been  incurred  by  him  in  any 
proceedings  for  the  recovery  of  the  estate,  or  for  the  establishment 
or  defence  of  the  mortgage  title  (g)   (1894).     So  where  there  is 

(a)  So  held  by  Cozens- Hardv,  J.,  in  Re  Queens  Hotel  Co.,  Cardiff,  Ltd.,  Be  Vernon 
Tin  Plate  Co.,  X^rf..  [1900]  1  Ch.  792  ;  but  in  Be  Griffith  Jones  and  Co.,  53  L.  J.  Ch. 
303.  It  was  held  that  as  a  general  rule  solicitor  and  client  costs  -VNere  given.  In 
the  above  case,  however,  Cozens-Hardy,  J.,  said  that  there  was  no  vestige  of 
authoritj'  for  giving  solicitor  and  client  costs.  See  also  The  Kestrel,  L.  R.  1  Ad. 
&  E.  78,  and  Be  New  Zealand  Midland  Bad  Co.,  Smith  v.  Lubbock,  [1901]  2  Ch. 
357,  where  it  was  stated  that  a  plaintiff  in  a  debenture  holder's  action  was  aa 
between  himself  and  the  mortgagors  only  entitled  to  party  and  party  costs.  But 
that  if  the  assets  were  insufficient  to  pay  the  debentures  in  fvdl  then  as  between 
himself  and  the  other  debenture  holders  he  is  entitled  to  solicitor  and  client  costs  ; 
Be  Griffith,  Jones  cfc  Co.,  53  L.  .J.  Ch.  303. 

(h)  Bank  of  New  South  Wales  v.  O'Connor,  14  App.  Cas.  273,  278  ;  National 
Provincial  Bank  of  England  v.  Games,  31  Ch.  D.  582;  Be  Baldwin's  Estate,  [1900] 
1  It.  R.  15.  He  may  also  add  to  his  debt  the  costs  of  his  trustee,  who  is  made  a 
defendant  to  a  foreclosure  suit.  (Broivne  v.  Lockhart,  10  Sim.  420.)  And  the 
costs  of  the  mortgagee's  appeal  ^\hen  the  decision  appealed  from  is  reversed. 
(Addison  v.  Cox,  L.  R.  8  Ch.  76.) 

(c)  M'DonneU  v.  M'Mahon,  23  L.  R.  Ir.  283. 

((/)  Turner  v.  Hancock,  20  Ch.  D.  303  ;  Be  Knight's  Will,  26  Ch.  D.  82,  90  ; 
M'Donnell  v.  M'Mahon,  23  L.  R.  Ir.  283. 

(f.)  Charles  v.  Jones,  33  Ch.  D.  80 ;  Be  Beddoe,  Downes  v.  Cottam,  [1893]  1  Ch. 
547.  But  aliter  where  the  costs  are  not  costs  of  the  action,  but  "  costs,  charges, 
and  expenses  "  (ib). 

( /  )   White  V.  City  of  London  Brewery  Co.,  42  Ch.  D.  237. 

(g)  Detillin  v.  Gale,  7  Ves.  583  ;  v.  Trecothick,  2  Ves.  &  B.  181  ;   Barnes  v. 

Bacster,  1  Y.  &  Coll.  C.  C.  401  ;  Dunstan  v.  Patterson,  2  Ph.  .341  ;  Lord  Midkton  v. 
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a  right  of  consolidatino;  mortgages  (1210),  but  not  otherwise  (h),  Parm/mphs 
cofits  incurred  in  respect  of  one  estate  may  be  added  to  the  debt  ^^^^ — ^^^^ 
due  upon  another,  of  which  redemption  is  decreed  ;  as  where  (/) 
a  mortgagor  sought  to  redeem  two  estates,  upon  only  one  of  which 
redemption  was  decreed,  such  of  the  costs  as  related  to  the  estate, 
in  respect  of  which  no  relief  was  granted,  were  added  to  the  amount 
due  upon  the  redeemable  security,  although  the  plaintiff  sued  in 
forma  pauperis.  And  if  one  of  two  mortgagees  file  a  bill  for  fore- 
closure, the  other  being  a  defendant,  the  decree  will  direct  foreclosure 
on  default  of  payment  of  the  whole  debt,  and  the  costs  of  both 
mortgagees  (l-). 

1864.  A  person  in  whom  the  mortgagee's  interest  in  the  security  Right  to 
has  become  vested,  such  as  a  iudgment  creditor  (and  ''i  fortiori  where  ^°^^^  extends 

.  •  f    •  1      •  1    ,.  to  persons 

there  is  an  absolute  assignment),  is  substituted  for  him  in  respect  claiming 

of  the  right  to  costs.     And  where  the  equity  of  redemption  is  vested  t'^^^"?^ 

PC      1  mortgagee, 

m  trustees  to  sell  and  pay  oft    the  mortgage  and  dispose  of    the 

surplus,  the  judgment  creditor  of  the  mortgagee,  suing  for  a  sale, 

is  entitled  (l)  to  be  paid  his  debt  and  costs  in  priority  both  to  the 

mortgagee  and  the  owners  of  the  equity  of  redemption,  and  subject 

only  to  the  costs  of  the  trustees. 

1865.  Defendants  in  suits  to  set  aside  unconscientious  dealings  Defendants 
with  reversioners  and  on  post-obit  securities,  were  formerly  considered,  ^^^'^^^^^ 

in  respect  of  their  right  to  costs,  as  mortgagees  (m).     But  according  conscientious 
to  modern  practice,  although  costs  are  not  now  given  against  them  ^STo  "^a*" 
except  in  case  of  misconduct  (ti),  yet  they  have  to  bear  their  own  costs, 
costs.     The  plaintiff  in  such  a  suit  will  be  made  to  pay  the  costs 
occasioned  by  charges  of  fraud  which  he  does  not  substantiate  (o). 

1866.  Although  the  mortgagor  himself  is  bound  to  indemnify  As  against 
the  estate  against  expenses  incurred  in  protecting  the  title,  so  long  brancer  "°"°^° 
as  the  equity  of  redemption  remains  with  him  {])),  yet  as  against  a  prior  mort- 
puisne  mortgagee,  or  other  purchaser  or  trustee  of  the  equity  of  oXldd" 
redemption,  the  first  mortgagee  has  generally  nothing  beyond  the  tiis  costs  to 
common  right  of   adding  the  costs  to  his  debt  {q)  ;    even  though  ^^^  ^^^^^' 

Eliot,  15  Sim.  531  ;  including  the  costs  of  an  appeal,  Addison  v.  Cox,  L.  R.  8  Ch.  76. 
The  costs  of  proceedings  at  law  by  an  incumbrancer  have  also  been  given  to  the 
debtor  in  a  suit  in  equity,  in  which  the  securities  were  set  aside.     (Stanley  v.  Bmid 
6Beav.  423.) 

(h)  Cotterell  v.  Stratton,  L.  R.  8  Ch.  295,  302  ;  Johnstone  v.  Cox,  19  Ch.  D.  17  ; 
Re  Love,  Hill  v.  Spurgeon,  29  Ch.  D.  348  ;  De  Caux  v.  Skipper,  31  Ch.  D.  635  ; 
overruling  Clapham  v.  Andrews,  27  Ch.  D.  679. 

(i)  Batchelor  v.  Middldon,  6  Hare,  at  p.  86. 

(k)  Davenport  v.  James,  7  Hare,  249.  {I)  Clare  v.  Wood,  4  Hare,  81. 

(m)  Bowes  v.  Heaps,  3  Yes.  &  B.  117  ;   Marsach  v.  Reeves,  6  Mad.  108. 

(«)  Tottenham  v.  Green,  32  L.  J.  Ch.  201. 

(o)  Edwards  v.  Burt,  2  De  G.  M.  &  G.  55  ;  St.  Albyn  v.  Harding,  27  Beav.  11  • 
Foster  v.  Roberts,  29  Beav.  467. 

ip)  Langton  v.  Langton,  18  Jur.  1092  ;   rev.  on  principal  point,  1  Jur.  (x.s.)  1078. 

(q)  Frazer  v.  Jones,  5  Hare,  475,  (affirmed  17  L.  J.  Ch.  353)  ;  Philips  v.  Davies, 
7  Jur.  52. 
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Paragraphs 

1866-1869 


Where  right 
to  redeem 
disputed, 
mortgagee 
may  be 
deprived  of 
costs. 


In  gross 
cases  mort- 
gagee may 
be  ordered 
to  pay  costs 


Order  for 
payment  of 
costs  by 
mortgagee 
not  neces- 
gnrilv  for 
personal 
payment. 


expenses  have  been  incurred  by  the  argument  of  a  question  raised 
bv  the  puisne  mortgagee,  which  was  not  material  to  the  merits  of 
the  cause.  But  the  costs  occasioned  by  an  unsuccessful  objection 
to  the  mortgagee's  right  to  sue,  maybe  thrown  on  the  defendant  (r) ; 
and  so  mav  the  costs  of  a  suit  which  the  incumbrancer  has  been 
obligetl  to  institute,  by  reason  of  subsequent  dealings  with  the  estate 
by  the  owner  of  the  equity  of  redemption  without  giving  notice  of 
the  charge  (s).  Costs  so  added  share  the  priority  of  the  debt  of 
which  they  become  part  {t). 

1867.  Though  costs  thus  naturally  follow  the  redemption,  it 
niav  be  that  where  the  right  to  redeem  is  disputed,  and  the  question 
is  doubtful,  no  costs  ^vill  be  given  on  either  side  (u).  And  where 
the  right  to  foreclose  depended  upon  the  construction  of  a  deed, 
which  was  held  to  be  in  the  nature  of  a  Welsh  mortgage,  the  suit 
was  dismissed  without  costs,  (x) 

1868.  And  there  are  several  exceptions  to  the  rule  under  which 
a  mortgagee  is  entitled  to  add  his  costs  to  the  debt,  which  extend, 
not  merely  to  deprive  him  of  that  right,  but  also  to  compel  him  to 
pay  costs.  But  the  court  departs  from  the  general  rule  with  some 
leluctance,  and  seems  formerly  to  have  even  doubted  its  power  to 
throw  costs  upon  the  mortgagee  (y).  The  jurisdiction  has  now  for 
a  long  time  been  fully  established.  But  the  mortgage  being  a 
security,  not  only  for  principal  and  interest  and  the  ordinary  charges 
and  expenses  usually  provided  for  by  the  instrument,  but  also  for 
the  costs  properly  incident  to  a  suit  for  foreclosure  or  redemption, 
the  mortgagee's  right  to  the  benefit  of  the  contract  can  only  be  lost 
or  curtailed  by  such  inequitable  conduct  as  amounts  to  a  violation 
or  culpable  neglect  of  his  duty  under  it  (a).  And  a  claim  by  the 
mortgagor,  that  the  mortgagee  shall  pay  the  costs,  should  be 
included  in  the  original  inquiry,  for  the  court  will  not  attend  after- 
wards to  evidence  upon  the  subject  (6). 

1869.  The  order  for  payment  of  costs  by  a  mortgagee  is  not 
necessarily  an  order  for  personal  payment ;  he  may  be  allowed  to 
set  them  off  against  the  amount  payable  to  him  in  respect  of  his 
debt  (c)  ;  and  when  such  costs  become  payable  in  a  fuisne 
mortgagee's  suit  to  redeem,  the  uncertainty  whether  he  will  do 
so  when  the  accounts  are  taken,  is  a   reason  for   setting   off   the 


(r)  Tildesley  v.  Lodge,  3  Jur.  (n.s.)  1000.  (*)   Wise  v.  Wise,  2  Jo.  &  Lat.  403. 

(0  Barnes  v.  Eacster,  1  Y.  &  Coll.  C.  C.  401  ;  Johnstone  v.  Cox,  19  Ch.  D.  17  : 
Harpham  v.  Shaclock,  19  Ch.  D.  207,  215  ;  Pollock  v.  Lands  Improvement  Co.,  37 
Ch.  D.  661,  608. 

(u)  Kirkham  v.  Smith,  1  Ves.  Sen.  257.         {x)  Teulon  v.  Curtis,  Younge,  610. 

(y)  Frankbjn  v.  Fern,  Barn.  Ch.  30  ;   Detillin  v.  Gale,  7  Ves.  583. 

(a)  Colterell  v.  Stratton,  L.  R.  8  Ch.  295. 

ib)  Dunatan  v.  Patterson,  2  Ph.  341  ;    Wright  v.  Jones,  C.  P.  Coop.  493. 

(f)  Banks  v.  Whitlall,  1  Do  G.  &  Sm.  at  p.  5tl  ;    West  v.  Jones,  1  Sim.  (x.s.)  205. 
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costs  against  the  debt  of  tlie  ]mor  mortgagee,  who  is  ordered  to  pav   Paragraphs 
them((^).  ^  '   1869-1872 

1870.  A  direction   to   tax   the   mortgagee's  costs  of  the  suit,  Court  will 
amounts  to  a  direction  to  pay  him  his  whole  costs,  without  excep-  J^orWeee's 
tion  as  to  any  paj-t  of  the  cause  ;  and  will  be  so  construed,  although  right  to 
the  mortgagee,  by  holding  over  after  payment,  has  made  the  suit  jccrg^^'^'^ 
necessary,   and  although  he  has  raised  an  improper  defence  (e). 

But  it  would  seem  that  even  where  the  decree  directs  costs  the 
taxing  masters  may  disallow  costs  which,  having  regard  to  the 
relation  of  the  parties,  ought  not  to  be  charged  against  the  mort- 
gagor (/). 

1871.  Where   a  mortgagee  plaintiff    in  a  foreclosure  suit,  died  Where 
having  made  himself  liable  to  costs,  and  his  executors,  without  o"dered^to 
reviving,  filed  a  new  bill  for  foreclosure,  the  court  refused  to  give  pay  costs, 
them  any  costs  in  the  second  suit  unless  they  submitted  to  pay  the  ^^^^not^e '^ 
testator's  costs  in  the  first ;   though  it  would  not  stay  proceedings  allowed  costs 
or  refuse  a  decree  in  the  second  suit,  until  payment  of  those  costs  (g).  "j^g^j^  until"^ 

Where  the  costs  of  the  suit,  or  part  of  them,  would  have  been  testator's 
thrown  upon  a  mortgagee,  being  solvent,  yet  if  he  be  insolvent,  (and  ^°^  ^  ^^^ 
therefore,  unable  to  pay),  he  will  not  receive  any  general  costs  (h). 

1872.  The  power  of    giving   costs  against  the  mortgagee  will  Cases  in 
be  exercised  where  the  mortgagee  has  been  guilty  of    gross  mis-  ^''''^^^/^ 

c)   o  n        J  >3  mortgagee 

conduct  or  oppr-^ssion,  or  even  where,  without  improper  motives,  ordered  to 
he  has  caused  expenses  to  be  incurred  which  cannot  justly  be  ^^^  ^°^*^* 
thrown  upon  the  mortgagor.  Therefore,  if  the  mortgagee  sets  up 
an  unjust  defence  (i),  or  resists  a  bill  to  redeem  on  the  ground 
of  a  foreclosure  collusively  obtained  {k),  or  if  he  resists  any  just 
claim  to  redeem  (l),  he  will  be  liable  to  so  much  of  the  costs  as 
his  improper  conduct  had  caused,  though  he  may  be  allowed  the 
ordinary  costs  of  redemption  (w).  But  where  he  set  up  an  adverse 
title  and  failed,  he  was  ordered  to  pay  the  whole  costs  of  the  suit  (n). 

{d)  Wheaton  v.  Graham,  24  Beav.  483. 

(e)  Quarrell  v.  Beckford,  1  Mad.  269  ;    Wilson  v.  Mdcalfe,  1  Russ.  530. 

(/)  Stone  V.  Lickorish,  [1891]  2  Ch.  363;  dissenting  from  Price  v.  M'Beth,  10 
Jur.  (N.s.)  579. 

{g)  Long  v.  Storie,  9  Hare,  542. 

{h)  Rider  v.  Jones,  2  Y.  &  Coll.  C.  0.  329. 

(i)  Mocatta  v.  Murgatroyd,  1  P.  Wms.  392  ;  Baker  v.  Wind.  1  Ves.  Sen.  160  ;  and 
see  Thornton  v.  Cojirt,  3  De  G.  M.  &  G.  293  ;  England  v.  Codrington,  1  Ed.  169  ; 
Tomlin.son  v.  Gregg,  15  W.  R.  51 ;   Tarn  v.  Turner,  39  Ch.  D.  456. 

(^•)  Hall  V.  Heward,  32  Ch.  D.  430,  436. 

{I)  See  Squire  v.  Pardoe,  66  L.  T.  243  ;  Henderson  v.  Astwood,  [1894]  A.  C. 
150,  162. 

(wi)  Harvey  v.  Tehhutt,  1  Jac.  &  W.  197  ;  Price  v.  Berrington,  7  Hare,  394  (and 
see  3  Mac.  &  G.  486).  See  Harryman  v.  Collins,  18  Jur.  501  ;  and  see  3Ialone  v. 
Geraghfy,  3  Dru.  &  War.  at  pp.  248,  250 ;  Whitfield  v.  Parfitt,  4  De  G.  &  Sm. 
240  ;    Whitbread  v.  Smith,  3  De  G.  M.  &  G.  727. 

(n)  Roberts  v.  Williams,  4  Hare,  129  ;  National  Bank  of  Australasia  v.  United 
Hand-in-Hand,  etc.  Co.,  4  App.  Cas.  391. 
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Cases  in 
which 
mortgagee 
^\ill  be 
allowed  costs. 


Paragraphs  And  if  the  contract  under  which  he  claims  be  illegal  (o),  or  if  he  has 
1872 — 1874  ij^,^  guilty  of  ill  conduct  in  attempting  to  deprive  another  of  the 
benefit  of  his  secuiity  by  a  dealing  behind  his  back  he  may  be 
refused  his  costs  (p).  The  like  order  has  been  made  where  a  mort- 
oanee,  whose  presence  was  necessary  to  complete  the  redemption 
and  mif'ht  have  removed  the  difficultv  which  caused  the  suit, 
neglected  to  attend  at  the  appointed  time  and  place  ;  though, 
not  haNnng  actively  opposed  the  redemption,  he  was  not  ordered 
to  pay  costs  {q). 

A  mortgagee  will  also  be  made  to  pay  the  costs  occasioned  by 
a  claim  which  he  makes  but  fails  to  establish,  or  by  charges  of 
fraud  or  connivance  which  he  cannot  substantiate  (r)  ;  or  of  a  suit 
by  a  puisne  mortgagee  for  an  account  of  the  produce  of  a  sale,  if 
the  defendant  has  refused  to  account  and  the  balance  be  found 
against  him  (s)  ;  as  well  as  of  inquiries  into  the  mortgagor's  claim 
for  dilapidations,  and  of  evidence  of  the  mortgagee's  refusal  to 
account  ;   or  he  may  be  deprived  of  his  costs  to  the  hearing  {t). 

1873.  But  he  will  not  be  ordered  to  pay,  or  forfeit  his  right 
to  costs  in  the  absence  of  misconduct,  by  a  mere  bona  fide  extension 
of  his  claim  beyond  that  to  which  the  court  adjudges  him  to  be 
entitled  (m),  or  by  stipulating  that  the  accounts  required  shall  be 
furnished  at  the  costs  of  the  mortgagor  where  they  are  of  a  special 
nature  {x).  Nor  will  he  be  made  to  pay  the  costs  occasioned  by  a 
dispute  as  to  a  fact,  where  the  court  gives  so  much  weight  to  the 
mortgagee's  objection  as  to  direct  an  issue,  although  the  result 
be  against  him  {y).  But  he  may  nevertheless  be  deprived  of  costs 
where  his  claim  is  unfounded,  although  hona  fide  (2). 

1874.  It  is  the  duty  of  the  mortgagee  so  to  choose  his  remedy 
as  not  to  incur  unnecessary  costs.  Where  a  suit  was  not  originally 
commenced  as,  but  was  afterwards  turned  into  a  foreclosure  suit, 
so  much  of  the  costs  as  were  incurred  before  it  assumed  that  form, 
(including  the  costs  of  the  trial  of  an  issue,  by  which  the  plaintiff 
was  found  to  be  mortgagee),  were  thrown  upon  him  ;  the  bill  in 
its  original  form  having  been  liable  to  be  dismissed  wdth  costs  (a). 

(o)  Johnson  v.  Williamhurst,  1  L.  J.  (o.s.)  Ch.  112. 

{p)  Taylor  v.  Baker,  Dan.  at  p.  82.      (<?)  Cliff  v.  Wadsicorth,  2  Y.  &  CoU.  C.  C.  598. 

(r)  Montgomery  v.  Calland,  14  Sim.  79  ;  Cockell  v.  Taylor,  15  Beav.  at  p.  127  ; 
Creen  v.  Briqgs,  6  Hare, '632  ;  West  v.  Jones,  1  Sim.  (x.s.)  at  p.  218  ;  Gregg  v. 
Slater,  25  L.  J.  Ch.  440. 

(«)  Tanner  v.  Heard,  23  Beav.  555  ;   .see  S.  C.  3  Jur.  (x.s.)  427. 

(0  Sandon  v.  Hooper,  6  Beav.  246  (affirmed  14  L.  J.  Ch.  120)  ;  Poicellv.  Trotter, 
1  Dr.  &  Sm.  388. 

(w)  Loflus  V.  Sivift,  2  Sch.  &  Lef.  at  p.  657  ;  Alexander  v.  Simms,  20  Beav. 
123  ;  Colterell  v.  Siratlon,  L.  R.  8  Ch.  295  ;  Ee  Watts,  Smith  v.  Watts,  22  Ch.  D.  5. 

(x)  Norton  v.  Cooper,  5  De  G.  M.  &  G.  728.        (?/)  Wilson  v.  Metcalfe,  3  Mad.  45. 

(2)  See  Credland  v.  Potter,  L.  R.  10  Ch.  8  ;  Kinnuird  v.  Trollope,  42  Ch.  D.  610  ; 
Bird  v.  Wenn,  33  Ch.  D.  215. 

(a)  Smith  v.  Smith,  Cooper  141  ;  Briant  v.  Lightfoot,  1  Jur.  20 ;  Philips  v. 
Davica,  7  Jur.  52  ;  and  .see  Hofjan  v.  Baird,  4  Dm.  &  A\ar.  296  ;  Bernard  v.  Sadlier, 
4  Jr.  Eq.  R.  01. 


ilortgagee 
should  not 
incur 

unneces-sarj' 
costs. 
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So  whore  tlie  county  court  has  iurisdiction  and  both  parties  reside    Paragraphs 
in     the   same  circuit,   only  county   court  ycale   of  costs  will  be  ' 

allowed  (6).  So  of  particular  costs  incurred  by  the  mortgagee  in 
the  suit  unnecessarily,  (as  the  costs  of  a  motion  to  dissolve  an 
injunction  to  which  the  plaintiff  was  clearly  entitled).  And  the 
mortgagee,  applying  for  sale  in  bankruptcy  and  for  the  costs  of 
an  action  at  law,  was  refused  them,  because  by  proceeding  with 
the  action  he  would  have  recovered  the  costs  at  law  (c). 

So  the  court  may  except  from  the  general  costs  the  costs  of  a 
particular  issue  on  which  the  mortgagee  has  failed,  although  the 
remainder  of  it  was  justified  (d). 

1875.  The    costs  incurred  by  an  improper  joinder  of  parties,  Costs 
whether  as   plaintiffs  or  defendants,  must  be  paid  by  the  mort-  j^i^p^per  ^ 
gagee  (e).    Thus  an  action  for  sale,  in  which  prior  annuitants  (1693)  joinder  of 
were  joined,  was  dismissed  as  against  them  with  costs,  though  they  ^^^  ^^^' 
appeared  at  the  hearing  and  consented  ;   because  the  sale  ought  to 

be  m^de  subject  to  their  annuities  (/).  And  where  subsequent 
incumbrancers  were  brought  forward  by  the  first  mortgagee  with 
power  of  sale,  in  a  suit  for  sale  under  the  decree  of  the  court,  and 
they  appeared  and  consented,  their  costs  were  given  out  of  an  estate 
insufficient  for  payment  of  the  first  mortgage  (g).  But  in  a  case 
in  Ireland,  where  the  executor  of  a  morti2;ao;or  was  made  a  defendant 
to  a  foreclosure  suit,  there  being  no  personal  assets  of  the  deceased, 
and  a  deficient  fund,  it  was  stated  and  held  to  be  the  practice  not 
to  give  such  costs  to  the  prejudice  of  incumbrancers  (h).  The 
devisee  of  a  mortgagee,  who  made  the  heir  a  party  to  his  foreclosure 
suit  to  establish  the  will  against  him,  was  ordered  to  pay  the  heir's 
costs,  and  not  to  have  them  over  against  the  estate  (i). 

1876.  Again,  if    the  mortgagee  refuses  a  proper  tender,  even  If  mortgagee 
if  it  be  made  under  protest  (A;),  or  proceeds  after  payment  of  allhemayhavr 
that  is  due,  he  does  so  on  peril  of  paying  the  costs  incurred  after  to  pay  costs, 
the  payment  or  tender  (l)  ;    whether  it  were  made  before  or  after 

(6)  Crozier  v.  Dowsett,  31  Ch.  D.  67. 

(c)  Marsack  v.  Beeves,  6  Mad.  108  ;  Exp.  Fletcher,  Mont.  454  ;  Cocks  v.  Stanley, 
4  Jur.  (U.S.)  942. 

{d)  Deeley  v.  Lloyds  Bank  {No.  2),  53  Sol.  J.  419. 

(e)  Pearce  v.  Waikins,  5  De  G.  &  Sm.  317  ;  Booth  v.  Creswicke,  8  Jur.  323. 
( / )  Delabere  v.  Norwood,  3  Swans.  144  n ;  and  see  Horrocks  v.  Ledsam,  2  Coll. 
C.  C.  208. 

(5r)  Cooke  v.  Brown,  4  Y.  &  C.  227  ;  Alston  v.  Parker,  5  L.  J.  (n.s.)  Ch.  3. 

(h)  Grace  v.  Lord  Mountmmris,  2  Dru.  &  War.  432. 

(i)  Skip-p  V.  WyuU,  1  Cox,  353.     But  the  reason  given  is  not  satisfactorj-. 

(A)  Greenwood  v.  SutcUffe,  [1892]  1  Ch.  1. 
^  (Z)  Shuttleworth  v.  Loidher,  cited  7  Ves.  586  ;  Cliff  v.  Wadsivorth,  2  Y.  &  Coll. 
C.  C.  598  ;  Harmer  v.  Priestly,  16  Beav.  569  ;  Morley  v.  Bridges,  2  Coll.  C.  C.  621  ; 
Gregg  v.  Slater,  22  Beav.  314.  And  to  save  the  expense  of  coming  to  the  court  on 
further  consideration,  a  direction  that  the  mortgagee  shall  pay  the  costs,  if  the  sum 
due  does  not  exceed  the  tender,  may  be  added  to  the  decree  at  "the  hearing.  (Hosken 
V.  Sincock,  11  Jur.  (x.s.)  477.) 
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^Yhe^e 
mortgagee 
to  whom 
nothing  is  due 
commences 
foreclosure 
suit  he  must 
bear  the 
costs. 
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tlie  filing  of  the  bill,  aud  whether  by  the  mortgagor  or  oue  repre- 
sentiuf  him,  or  by  a  'puisne  incumbrancer  (m).  And  where  the 
plaintiff  in  a  redemption  suit  offered  to  pay  the  amount  found  due 
by  the  report,  with  costs  to  that  time,  which  the  defendant  refused 
to  accept,  the  latter  was  ordered  to  be  paid  the  costs  only  up  to  the 
date  of  the  report ;  and  it  seems  to  have  been  merely  because  the 
case  was  new,  that  the  defendant  was  not  ordered  to  pay  all  the 
subsequent  costs  (n).  But  if  the  mortgagor  makes  no  tender,  but 
only  states  in  his  defence  that  he  was  willing  to  pay  so  much  as  he 
considered  to  be  due,  before  the  institution  of  the  suit,  he  will  not 
save  the  costs,  although  at  the  hearing  he  succeeds  in  estabhshing 
his  case  as  to  the  amount  due  (o). 

Where  a  tender  has  been  made  and  refused,  the  application  that 
the  mortgagee  may  pay  the  subsequent  costs,  may  be  made  at  the 
hearing,  supported  by  evidence  of  the  tender  and  refusal  (/>). 

1877.  If  the  mortgagee  institutes  a  foreclosure  suit,  and  upon 
taking  the  accounts  it  be  shown  that  nothing  was  due  at  the  fihng 
of  the  bill ;  or  if  he  drives  the  mortgagor  to  institute  a  suit  under 
like  circumstances,  he  must  bear  {q)  the  whole  expense  of  the  suit. 
And  so  if  the  costs  be  only  occasioned  in  part  by  the  accounts  and 
inquiries  relating  to  the  mortgage  debt,  and  the  mortgagee  has 
suppressed  facts,  a  knowledge  of  which  would  have  led  to  the 
discovery  that  he  was  overpaid  (such  as  the  fact  that  he  has  been 
in  possession)  ;  or  if,  being  a  defendant,  he  denies  by  his  answer 
that  he  is  satisfied,  when  nothing  remains  due,  he  must  pay  the 
costs  of  so  much  of  the  proceedings  as  have  been  caused  by  his 
denial  or  false  suggestion  (r).  So  where,  knowing  that  he  is  already 
overpaid,  the  creditor  contests  the  mode  of  taking  the  accounts 
and  fails  {s)  ;  or  having  sold  the  mortgaged  property,  he  asserts 
that  the  surplus,  after  paying  principal  interest,  and  costs,  is  much 
less  than  is  found  due  from  him  on  the  master's  certificate  ;  {t) 
or  causes  subsequent  proceedings  by  keeping  money  and  receiving 
rents,  long  after  his  right  to  receive  them  as  mortgagee  in  possession 
has  ceased  (w),  he  will  be  allowed  such  costs  only  as  arose  whilst  he 

(m)  Smith  v.  Green,  1  Coll.  C.  C.  at  p.  564  ;  so  decided,  although  the  decree  is 
expressed  to  be  by  consent.     And  see  S.  C.,2  Coll.  C.  C.  026,  n. 

(7i)  Scnlance  v.  Porter,  7  Hare,  426. 

(o)  Hodges  v.  Croydon  Canal  Co.,  3  Beav.  86  ;  Gammon  v.  Stone,  1  Ves.  Sen.  339. 
And  see  Broad  v.  Selje,  9  Jur.  (K.s.)  885,  v.'here,  under  the  circumstances,  no  costs 
were  given  on  either  side  to  the  hearing. 

(p)  Sentance  v.  Porter,  supra. 

(q)  Binnington  v.  Harwood,  Turn.  &  Russ.  477  ;  Morris  v.  Islip,  23  Beav.  244  ; 
O'Neill  V.  Innes,  15  Ir.  Ch.  R.  527. 

(r)  Montgomery  v.  Calland,  14  Sim.  79  ;  Snagg  v.  Frizell,  3  Jo.  &  Lat.  383  ; 
Ashworth  v.  Lord,  36  Ch.  D.  545  ;   and  see  also  Kinnaird  v.  Trollope,  42  Ch.  D.  610. 

(«)  Skirrett  v.  Athj,  1  Ba.  &  Be.  433. 

(0  Charles  v.  Jones,  35  Ch.  D.  544.  As  to  the  discretion  of  the  court  in  such  cases, 
and  the  mode  of  its  exercise,  see  Heath  v.  Chinn,  98  L.  T.  855. 

(«)  Archdeacon  v.  Boices,  13  Price,  353. 
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filled  the  character  of  a  creditor,  and  must  pay  the  rest.  But,  Paragraphs 
prima  facie,  the  mortgagee  in  possession  has  a  right  to  the  costs  of  ■'•"*'  i-oou 
a  suit  instituted  to  take  the  account,  and  it  is  not  merely  because 
there  is  a  difhculty  in  taking  it,  not  occasioned  by  his  misconduct, 
or  because  the  result  is  against  him,  that  he  will  be  deprived  of  hia 
costs  (x).  Neither  will  this  be  done,  where  he  is  found  to  have  been 
overpaid,  though  he  has  insisted  that  a  large  sum  remained  to  due 
him,  if  the  decree  has  been  made  to  include  costs  in  the  usual 
form  (?/). 

1878.  A  person  who,  whether  his  true  character  be  that  of    a  Accounting 
mortgagee  or  not,  places  himself  in  the  position  of  an  accounting  cannot Vme 
party,  and  so  undertakes  a  duty  which  he  cannot  perform  by  reason  disburse- 
of  the  loss  of  vouchers  for  sums  which  he  has  paid,  will  not  have  the  have  no  costs, 
costs  of  taking  the  accounts  (2). 

Section  II. 
The  Equitable  Mortg-ag-ee's  Right  to  Costs. 

PARAGRAJ'H 

Equitable  mortgagee  has  same  riglits  as  to  costs  as  legal  mortgagee  . .  1879 

Equitable  mortgagee  or  oivner  of  lien  without  memorandum  who  petitions 

for  a  sale  in  bankruptcy  must  pay  costs  . .  . .  . .  . .  1880 

Effect  of  existence  of  written  memorandum  in  bankruptcy  . .  . .  1881 

Costs  of  application  in  bankruptcy  where  mortgagee  seeks  leave  to  bid      . .  1882 

Bottomry  bondholder'' s  general  right  to  costs  . .         . .  . .  . .  1883 


1879.  An  equitable  mortgagee,whether  with  or  without  a  memo-  Equitable 
landum  of  deposit,  has  the  same  right  in  equity  to  add  his  costs  hlTsame^ 
to  his  debt  as  a  legal  mortgagee  (a)  ;    and  so  has  a  solicitor  who  rights  as  to 
establishes  a  lien  for  costs  upon  documents  in  his  possession  (6).  mortgagee?* 
But  the  principle  does  not  apply  to  the  case  of  a  solicitor  taking  a 
security  for  his  unsettled  account,  where  the  charges  are  shown  to 

be  excessive  ;  these  costs  not  being  the  result  of  the  debtor's 
endeavour  to  release  his  estate  from  a  just  demand,  but  of 
establishing  the  fact  that  he  has  been  overcharged  (c).  The  solicitor, 
therefore,  will  pay  so  much  of  the  costs  as  relates  to  the  question 
of  the  fairness  of  his  bill. 

1880.  Where  the  mortgagee  or  person  entitled  to  a  lien  petitions  Equitable 
for  a  sale  in  bankruptcy  {d),  it  is  necessary  (unless  there  be  a  special  ^°ol™er^of 

(x)  Snagg  v.  Frizell,  3  Jo.  &  Lat.  383. 

iy)  Gilbert  v.  Golding,  2  Anst.  442.  (2)  Price  v.  Price,  15  L  J.  Ch.  13. 

(a)  R.  V.  Chambers,   4   Y.    &    C.    54  ;    Leivis  v.  John,   9  Sim.  .S66 ;    Connell  v. 
Hardie,  3  Y.  &  C.  582  ;    Wade  v.  Ward,  4  Drew.  602. 

[b)  Pelly  V.  Wathen,  7  Hare,  at  p.  372.  (c)  Detillin  v.  Gale,  7  Ves.  583. 
{d)   Exp.  Barclay,  Re  Gawan,  5  De  G.  M.  &  G.  403  ;  Exp.  Horne,  1  Mad.  622  ; 

Exp.  Trciv,  3  INIad.  372  ;  Exp.  Brightens,  1  S^ans.  3  ;  Exp.  Robinson,  Re  Evans, 
1  Deac.  &  C.  119  ;  Exp.  Sikes,  Buck,  349  ;  Exp.  Tivining,  6  Jur.  537.  If  there  be 
a  memorandum  with  a  verbal  extension,  or  several  deposits — some  with  and  some 
without  memoranda — the  costs  will  be  apportioned.  Exp.  Ford,  3  Mont.  D.  &  De 
G.  457  ;  Exp.  Thorpe,  Re  Teesdale,  3  Mont.  &  A.  441. 
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Paragraphs    custoui  of  trade   to  the  contraiy  (e))  that  he  shall  have  taken  a 

1880     1881  -v^-iitteu  memoiaudiim  as  evidence  of  his  equitable  security.     For 

lien  without    if  he  have  neglected  to  do  so  he  will  be  obliged  to  pav  all  the  costs 

whcTpetit^oi^  o^  ^^^  petition,  including  the  costs  of  the  trustees'   appearance 

for  sale  in       thereon  ;   and  the  mortgagee  has  no  right  to  costs,  even  though  it 

nTu^ay'^'      was  not  his  fault,  but  that  of  the  banlcrupt,  that  no  proper  mortgage 

costs.  or  CN-idence  of  security  was  given  (/).     Such  costs  must  be  paid 

bv  the  mortgagee  personally,  and  not  out  of  the  produce  of  the 

sale  (</).     On  the  other  hand,  if  the  trustees  raise  objections  on 

frivolous  or  mistaken  grounds,  they  will  only  have  costs  out  of  the 

general  estate,  or  may  be  made  to  pay  the  costs  which  arise  out  of 

their  improper  opposition  {h). 

Effect  of  1881.  The  memorandum  will  not  carry  costs  where  the  original 

existence  of     gecuritv  to  which  it  related  has  been  exhausted  and  the  deposit  has 
written  '  .... 

memorandum  been  extended  to  a  larger  sum  than  that  origmally  specified  ;   nor 

m  bank-  where  it  extends  to  property  not  included  in  the  memorandum  : 

ruptcv.  1  n  •  <•  r  1 

nor  where  a  loan  is  made  upon  deposit  of  agreements  for  leases, 
and  the  leases  being  afterwards  executed  are  deposited  without 
a  new  writing.  But  the  costs  will  be  allowed  if  part  only  of  the 
deposited  documents  be  given  up,  and  others  substituted  for 
them  (i). 

The  memorandum  need  not  be  contemporaneous  with  the  deposit, 
nor  of  a  formal  nature  ;  and  if  it  sufficiently  shows  the  purpose  or 
terms  of  the  deposit,  it  is  not  inoperative  by  reason  that  it  requires 
parol  explanation  (k).  But  a  mere  receipt  by  the  debtor,  written 
on  the  creditor's  direction  to  an  agent  to  advance  the  loan  on  a 
deposit  of  documents,  is  insufficient  (I)  ;  and  it  is  necessary  that 
the  memorandum  be  signed  or  written  by  the  debtor  or  his 
agent  (m). 

"\Miere  the  written  memorandum  was  lost,  and  not  admitted  by 
the  assignees,  an  inquiry  was  directed  as  to  the  fact,  nature,  and 
object  of  the  deposit,  and  whether  a  memorandum  was  signed  ; 
and  upon  a  finding  that  it  was  lost,  costs  were  given  as  in  the  case 
of  a  written  memorandum  ;  except  that  the  petitioner  was  to  pay 
so  much  of  his  own  costs  and  of  the  costs  of  the  assignees  of  and 

(e)  Exp.  Moss,  3  De  G.  &  Sm.  599  ;   see  Exp.  Sheppard,  2  Mont.  D.  &  De  G.  431. 

(/  )  Exp. ,  2  Mad.  281.  (g)  Exp.  Home,  1  Mad.  622. 

{h)  Exp.  Home,  supra  ;  Exp.  Bate,  1  Mont.  &  C.  58. 

(/)  Exp.  Pigeon,  2  Deac.  &  C.  118  ;  Exp.  Robinson,  Re  Evans,  1  Deac.  &  C.  119  ; 
Exp.  Anderson,  Re  Ash,  3  De  G.  &  Sm.  600  ;  Exp.  Cobham,  Re  Hall,  3  Deac.  609, 
differently  stated  8  L.  J.  (n.s.)  Bk.  51. 

(/■:)  Exp.  Reynolds,  Re  Moore,  2  Mont.  &  A.  104;  Exp.  Reid,  Re  Leek,  Mont. 
&  M.  114;  Exp.  Twining,  5  Jur.  537;  Exp.  Smith,  1  Mont.  D.  &  De  G.  165; 
Exp.  Corktt,  1  Mont.  D.  &  De  G.  689  ;  Exp.  Vauxhall  Bridge  Co.,  1  Gl.  &  J.  101  ; 
Exp.  Bisdee,  I  Mont.  D.  &  De  G.  333.     See  Exp.  Gilletf,  3  Mont.  D.  &  De  G.  458. 

(i)  Exp.  Poicell,  Re  Moore,  6  Jur.  490. 

(m)  Exp.  Emmerlon,  3  Deac.  &  C.  654  ;  Exp.  Reid,  Re  Mills,  1  Deac.  &  C.  250. 
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occasioned  by  the  application,  as  had  been  incurred  by  the  loss  of    Paragraphs 
the  memorandum  (n).  1881 — 1884 

1882.  The  equitable  mortga.<,'ee,  who  is  entitled  to  the  costs  of  Costs  of 

an  application  for  sale  in  bankruptcy,  also  has  the  costs  where  the  j^PPlication  in 
application  includes  leave  to  bid  (o).     But  where  the  mortgagee  wherrmort- 
makes  a  separate  application  for  leave  to  bid,  he  must  pay  the  f^^^^  '^®^^ 
costs  of  it,  unless  the  petition  were  presented  at  the  request  or  by 
the  consent  of  the  trustees  (p).    And  if  he  has  caused  unnecessary 
expense  the  costs  will  not  be  allowed  merely  because  the  trustees 
consent  (q). 

If  the  mortgagee  becomes  the  purchaser  of  the  estate,  he  must 
pay  the  trustees  all  expenses  attending  the  sale  which  they  micrht 
properly  have  deducted  from  the  purchase-money,  though  the  price 
was  insufficient  to  cover  the  mortgage  debt  (r). 

1883.  The    incumbrancer  by  bottomry  has,  in  like  manner,  a  Bottomry 
right  to  the  general  costs  of  enforcing  his  security.     But  the  ri^ht  'bondholder's 
to  the  costs  of  a  reference  to  ascertain  what  is  due  on  the  bond,  S^Ss."^  * 
will  be  determined  according  to  the  circumstances  of  each  case, 

but  with  an  inclination  to  the  bondholder ;  who,  however,  mav 
be  condemned  in  the  whole  cost  of  the  reference,  if  the  result  of 
the  inquiry  shows  that  his  demand  was  exorbitant  and  extor- 
tionate (s). 

Section  III. 
Costs  under  a  Deeree  for  Sale. 

PAEAGEAPH 

Decree  for  sale  does  not  alter  the  right  for  costs        ..  ..  ..  ..  1884 

Aliter  where  mortgagee  actively  seeks  general  administration         . .  . .  1885 

Mortgagee  claiming  too  large  a  sum,  in  administration  suit  loses  priariti/ 

to  costs ".  1886 

Puisne  incuiribrancer  entitled  to  first  charge  for  costs  who  promotes  pro- 
ceedings for  benefit  of  all  incumbrancers  . .  . .  . .  . .  1887 

What  suits  are  administration  and  luhat  redemption  suits  . .  . .  1888 

Oumer  of  share  and  his  incumbrancers  have  only  one  set  of  costs  . .  . .  1889 


1884.  The  decree  for  the  sale  of  an  incumbered  estate  does  not  Decree  for 
of   itself  alter  the  rights  of  the  parties,  but  the  purchase-money  ^jj^/^^fg  """^ 
being  considered  to  be  substituted  for  the  estate,   the  produce  of  right  for 
each   separately  incumbered  estate  will  be  treated  in  the  same  "^^^^^ 

(n)  Exp.  Rodgers,  3  Mont.  D.  &  De  G.  297. 

(o)  Exp.  Berkeley,  4  Deac.  &  C.  572;  Exp.  Jackman,  Re  King,  2  L.  J.  (o.s.) 
Ch.  11. 

(p)  Exp.  Robinson,  Mont.  &  M,  Ar.  261  ;  Exp.  Williams,  1  Deac.  &  0.  489  •  Ezp 

Coort,  7  Jur.  864  ;  Exp. ,  3  Mont.  D.  &  De  G.  339  ;  Exp.  Berkeley,  Re  Deacon 

2  Mont.  &  A.  54.  * 

(q)  Exp.  Danks,  12  L.  J.  Bk.  45. 

(r)  Bowles  v.  Perring,  5  Moore,  290. 

(5)  The  Eliza,  1  W.  Rob.  328  ;  The  Catherine,  3  W.  Rob.  1  ;  The  Kepler,  Lush.  201. 
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Paragraphs  manner  as  tlie  estate  (t)  ;  and  each  incumbrancer  will  be  paid  his 
1884 — 1885  costs,  including  the  costs  of  obtaining  the  direction  for  payment  to 
him  of  the  produce  of  the  sale,  together  with  his  principal  and 
interest  according  to  priority,  the  puisne  incumbrancer  taking 
nothing  until  he  who  is  prior  has  been  paid  in  full ;  and  the  costs 
of  the  sale  will  not  in  the  first  place,  without  a  special  direction, 
be  paid  out  of  the  general  fund  (u).  The  mere  consent  of  the 
mortgagee  to  the  sale  will  not  deprive  him  of  his  priority  in  respect 
of  costs,  so  long  as  he  insists  upon  his  right  against  the  mortgaged 
estate  (1566)  ;  whether  that  consent  be  given  in  a  redemption  or 
foreclosure  suit,  or  in  a  suit  (whether  the  mortgagee  be  or  be  not 
a  party  thereto)  for  the  general  administration  of  the  mortgagor's 
estate  (x)  ;  or  in  a  suit  for  carrying  out  the  trusts  of  a  deed,  to 
which  the  incumbrancer  is  not  a  party,  for  sale  of  the  estate  and 
payment  of  the  costs  of  the  trustees,  and  then  of  the  incumbrancers 
according  to  their  priorities  (y)  ;  provided  that  the  mortgagee  so 
consenting  be  not  actively  seeking  his  remedy  against  the  mortgagor's 
general  assets. 


Aliier  where  1885.  But  if  he  comes  in  under  a  suit  for  administering  the 
mortgagee  -^-ixole  of  the  mortgagor's  estate,  including  property  (however 
general  ad-  small)  which  is  not  included  in  his  own  security  (and  '"'  fortiori  if 
miniitration.  j^^  commences  proceedings  for  the  further  prosecution  of  such  a 
suit)  ;  the  costs  of  the  sale  and  of  the  suit  will  be  treated  as  costs 
of  administration,  and  all  parties  will  be  paid  costs  in  the  first 

(t)  Upperion  v.  Harrison,  7  Sim.  444  ;  Chissum  v.  Dewes,  5  Russ.  29  ;  Barnes  v. 
Racster,  1  Y.  &  Coll.  C.  C.  401.  So  Belchier  v.  Butler,  1  Ed.  523  ;  Wild  v.  Lockhart^ 
10  Beav.  320  :  Cook  v.  Hart,  L.  R.  12  Eq.  459  ;  Wonham  v.  Machin,  L.  R.  10  Eq. 
447  ;  Leonard  v.  Kellett,  27  L.  R.  Ir.  418,  427. 

(u)  And  if  the  first  incumbrancer  has  two  charges  he  takes  all  his  costs  with  the 
first.  But  in  Ireland  the  practice  is  to  give  the  costs  of  the  puisne  incumbrance 
in  priority  with  it.  Handcock  v.  Handcock,  1  Ir.  Ch.  R.  444.  In  some  recent 
cases  it  has  been  held  or  intimated  that  the  actual  costs  of  the  sale  ought  first  tc> 
be  paid  out  of  the  proceeds,  because  the  mortgagee  must  have  incurred  them  if 
he  had  instituted  a  suit  to  realize  his  security.  Dighton  v.  Withers,  31  Beav.  423  ; 
btrry  v.  Hebl  lethivaite,  4  K.  &  J.  80 ;  and  see  Tuckley  v.  Thmnpson,  1  Johns.  &  H. 
120  ;  but  see  jS'.  C.  on  app.,  29  L.  J.  Ch.  548  ;  and  per  Turner,  L.  J.,  in  i?e  Mackinlay, 
Word  v.MacJi inlay,  2  De  G.  J.  &  S.  at  p.  363.  It  is  questionable  if  this  ought  to  be  done, 
because  the  suit  and  sale  are  for  the  benefit  of  the  general  estate,  and  the  mort- 
gagee consents  to  the  sale  at  the  instance  and  for  the  benefit  of  the  owiiers  of 
the  estate,  Mhere  he  might  other\\ise  have  been  content  to  rest  upon  his  security. 

If  the  decree  has  directed  that  the  proceeds  of  the  sale  shall  be  paid  to  the  mort- 
gagee, the  costs  of  the  sale  cannot  afterwards  bo  deducted.  Id.  But  debenture 
holders,  upon  the  property  of  a  company  under  a  winding-up  order,  have  priority 
over  the  general  costs  of  liquidation,  though  not  over  the  liquidator's  costs  of 
realization.  Re  Marine  Mansions  Co.,  L.  R.  4  Eq.  GOl  ;  Re  Oriental  Hotels  Co., 
I'erry  v.  The  Co.,  L.  R.  12  Eq.  126.  In  a  mortgagee's  administration  suit,  where 
there  was  adeficiencj%  the  executor's  costs,  charges,  and  expenses  were  ordered  to  be 
paid  before  the  mortgagee's  costs  of  sale.  Re  Spensley's  Estate,  Spensley  v.  Harrison, 
L  H.  15  Eq.  16.  But  such  an  order  was  refused  in  Pinchard  v.  Fellows,  L.  R.  17 
Eq.  421. 

(z)  Hfpuorth  V.  Heslop,  3  Hare,  485  ;  Armstrong  v.  Storer,  14  Beav.  535  ;  Wonham 
V.  Machin,  L.  R.  10  Eq.  447  ;  Millar  v.  Johnston,  23  L.  R.  Ir.  50  ;  Hilliard  v. 
M'.riarty,  |1894]  1  Ir.  Rep.  316. 

(y)  Crosse  v.  General  Reversionary  and  Investment  Co.,  3  De  G.  M.  &  G.  G98. 
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instance  ;   after  wliicli  the  produce  of  the  mortgaged  estate  will  be  Parwirapht 
paid  to  the  mortgagee  according  to  his  priority,  and  as  to  the  rest  1^85     1889 
of  his  claim  he  will  be  paid  lyro  rata  with  the  other  creditors  in  equal 
degree  {z)  (1564—1566). 

1886.  But  where  he   commences  an  action  primarily  to  realize  M(jrtgagee 
his  security,  and  only  secondarily  for  general  administration,  it  claiming  too 
would  seem  that  he  would  be  entitled  to  the  whole  of  the  proceeds  jn  administra- 
of  the  sale  of  the  mortgaged  property  towards  principal,  interest  t'on  ^^^\   . 
and  costs  in  priority  to  the  costs  of  the  general  administration  (a),  to  costs. 
Where  a  mortgagee,  being  defendant  in  an  administration  suit  in 

which  the  amount  of  his  mortgage  was  the  subject  of  inquiry, 
claimed  a  much  larger  sum  than  was  found  due  ;  he  was  deprived 
of  his  priority  to  costs  upon  the  principle  that  in  a  foreclosure  suit, 
if  the  mortgagee  claimed  too  much,  the  costs  would  have  followed 
the  result  (6). 

1887.  A\Tiere,  however,  a  'puisne  incumbrancer,  either  by  a  suit  Pmswe  in- 
to ascertain  the  priorities  or  by  proceeding  in  a  dormant  suit,  is  the  cumbrancer 
means  of  securing  and  distributing  a  fund  for  the  benefit  of  all  the  first  charge 
incumbrancers,  his  costs  of  the  suit  or  proceeding  will  be  paid  ^°^  ^°^*"'  '^^^ 

DromotjGS 

before  the  other  charges  on  the  fund,  though  it  be  no  administration  proceedings 

suit  (c).  io/  'I'fl^^^fi* 

^  '  of  all  in- 

1888.  A  suit    by  a   cestuis  que  trust  against  the  trustees  and  cumbrancers. 
mortgagees  of  the  trust  fund,  in  which  the  title  of  the  plaintiff  and  What  suits 

...  .         ■'  .  .  .  .^  .  are  admini- 

the  priorities  are  disputed  and  inquired  into,  is  a  suit  for  adminis-  stration,  and 

tering  the  trust  estate,  in  which  the  costs  of  all  parties  will  first  be  ^^^^    ^. 

.,  rifii  ■    c  T-  redemption 

paid  out  of  the  fund,  and  not  a  mere  suit  for  redemption  (d) ;  although  suits. 

the  original  claim  was  for  payment  of  the  first  mortgagee's  debt, 

and  of  the  residue  to  the  plaintiff.     But  in  a  suit  for  foreclosing 

a  mortgage  of  a  term,  the  mortgagee  retains  his  priority  as  to  costs, 

although  by  agreement  the  reversion  be  included  in  the  sale  (e). 

1889.  The  owner  of  a  share  of  an  estate  and  his  incumbrancers  Owner  of 
have  but  one  set  of  costs,  which  is  received  by  the  first  incum-  ?^*^®  *^^^  ^^^ 

brancer(/).  brancers 

have  only  one 

(z)  Brace  v.  Duchess  of  Marlborough,  Mos.  50  ;   Tipping  v.  Power,  1  Hare,  405  ;  ^^*  °^  costs. 
Armstroru)  v.  Storer,  14  Beav.  535  ;  Ford  v.  Earl  of  Chesterfield,  21  Beav.  426  ;   Re 
Spensley's  Estate,  Spensley  v.  Harrison,  L.  R.  15  Eq.  16  ;   Leonard  v.  Kellett,  27  L. 
R.  Ir.  418.     See  Wickenden  v.  Rayson,  25  L.  J.  Ch.  641. 

(a)  Tipping  v.  Power,  1  Hare,  405  ;  Re  Marine  Mansions  Co.,  L.  R.  4  Eq.  001 ; 
Pinchard  v.  Fellows,  17  L.  R.  Eq.  421  ;   and  Leonard  v.  Kellett,  27  L.  R.  Ir.  418. 

(b)  White  V.  Gudgeon,  30  Beav.  545.  But  it  is  not  said  that  there  was  a  tender, 
and  it  seems  that  without  a  tender  the  mortgagee  would  not  have  lost  his  costs 
in  a  foreclosure  suit  (1876). 

(c)  White  V.  Bishop  of  Peterborough,  Jac.  402  ;  Ford  v.  Earl  of  Chesterfield  supra  ; 
Wright  v.  Kirby,  23  Beav.  463  ;  Ihler  v.  Davies,  V.  C.  S.  July  9th,  1804  ;  Batten 
Proffilt  &  Scott  V.  Dartmouth  Harbour  Commissioners,  45  Ch.  D.  012  ;  Re  Burne, 
02  L.  T.  922;  Carrick  v.  Wigan  Tramivays  Co.,  [1893]  W.  N.  98. 

(d)  Bryant  v.  Blackwell,  15  Beav.  44. 

(e)  Cutfield  v.  Richards,  26  Beav.  241. 

(/)  Remnant  v.  Hood,  21  Beav.  013  ;  Equitable  Insurance  Co.  v.  Fuller,  7  Jur. 
(N.s.)  307  ;   Ward  v.  Yates,  1  Dr.  &  Sm.  80. 

F.  3  P 


94G 


ACTIONS    CONCERNING    MORTGAGES.       [PART  VIII. 


Paragraphs 

1890—1891 


Costs 
generally 
jtaid  b}' 
promoters 
of  imder 
taking. 


Section  IV. 

Costs  of  Incumbrancers  under  the  Lands 
Clauses  Consolidation  Act. 

PARAGKArH 

CosU  generally  paid  by  promoters  of  undertaking 1890 

When  incumbrancers  are  entitled  to  costs  of  appearing  to  consent  to 

investment  ■  ■  •  •  •  •  •  •  •  •  •  •  •  •  •  •  ^o^i 

Costs  of  applying  purchase-money  in  discharge  of  incumbrances  on  other 

lands         . .         . .  •  •  •  •  •  •  •  •  •  •  •  •  •  •  1892 

Exception  as  to  costs  occasioned  by  litigation  between  adverse  claimants    . .     1893 


When  incum 
brancers  arc 
entitled  to 


1890.  The  rights  of   incumbrancers  upon  lands  taken  by  public 
companies,  to  costs,  when  application  is  made  to  the  court  for 
investment  of  the  purchase-moneys,  are  governed  by  s.  80  of  the 
Lands  Clauses  Consolidation  Act,  1845  (g),  which  provides  that  in  all 
cases  of  moneys  deposited  in  the  bank  under  the  provisions  of  that 
or  the  special  Act,  or  an  Act  incorporated  therewith  (except  where 
such  moneys  shall  have  been  so  deposited  by  reason  of  the  wilful 
refusal  of  any  party  entitled  thereto  to  receive  the  same,  or  to 
convey  or  release  the  lands  in  respect  whereof  the  same  shall  be 
payable,  or  by  reason  of  the  wilful  neglect  of  any  party  to  make 
out  a  good  title  to  the  land  required),  the  Court  of  Chancery  may 
order  the  costs  of  the  following  matters,  including  therein  all  reason- 
able charges  and  expenses  incident  thereto,  to  be  paid  by  the 
promoters  of  the  undertaking,  (that  is  to  say),  the  cost  of  the 
purchase  or  taking  of  the  lands,  or  which  shall  have  been  incurred 
in  consequence  thereof,  other  than  such  costs  as  are  therein  otherwise 
provided  for,  and  the  costs  of  the  investment  of  such  moneys  in 
government  or  real  securities,  and  of  the  re-investment  thereof  in 
the  purchase  of  other  lands,  and  also  the  cost  of  obtaining  the 
proper  orders  for  any  of  the  purposes  aforesaid,  and  of  the  orders 
for  the  payment  of  the  dividends  and  interest  of  the  securities  upon 
which  such  moneys  shall  be  invested,  and  for  the  payment  out  of 
court  of  the  principal  of  such  moneys  or  of  the  securities  whereon 
the  same  shall  be  invested,  and  of  all  proceedings  relating  thereto, 
except  such  as  are  occasioned  by  litigation  between  adverse  claimants. 
The  costs  which  this  statute  makes  payable  by  the  company, 
include  all  such  as  arise  in  the  ordinary  administration  of  the  rights 
of  mortaagor  and  mortgasee,  such  as  ascertaining  the  sum  due  to 
the  latter  ;    but  not  the  costs  of  litigation  which  is  of  a  hostile 
character,  as  for  setting  aside  the  security  (A). 

1891.  It  has  been  held  that  incumbrancers  upon  the  interest  of 
a  tenant  for  life  or  jointress,  are  not  entitled  to  the  costs  of  appearing 


(ff)  8  &  9  Vict.  c.  18. 


(h)  Ee  Bareham,  17  Ch.  D.  329. 
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to  consent  to  the  investment  (i),  unless  they  have  been  served  at   Paragraphs 

^  '  •'  .  .  1 RQI 1  ftQ^ 

the  suggestion  of  the  company,  or  under  other  special  circum-  ^°^^       °^^ 
stances  {k)  ;   nor  to  the  costs  of  an  application  to  pay  the  dividend  costs  of 
to  the  assignees  of  the  tenant  for  life  or  to  his  executors  {I).     It  conse^at^to  ° 
has  also  been  held  that  the  same  rule  extends  to  incumbrancers  investment, 
upon  the  corpus  of  the  estate,  whose  debts  are  due  to  be  paid  off 
out  of  the  funds  in  court  (m)  ;    or  whose  incumbrances  have  been 
created  after  the  land  was  taken,  and  the  money  paid  into  court  (w). 
The  principle  of  these  cases  has,  however,  been  dissented  from  by 
North,  J.,  in  Re  Olive's  Estate  (o)  ;  and  the  better  opinion  appears  to 
be  that  such  incumbrancers  are  entitled  to  be  paid  two  guineas 
by  the  promoters  towards  their  costs,  and  to  add  the  rest  to  their 
security  (p). 

But  costs  have  been  given  to  the  incumbrancer  paid  off  out  of 
the  money  in  court,  where  the  security  was  a  charge  created  by 
a  will  {q)  ;  and  the  company  pays  the  cost  of  the  mortgagee,  where 
he  appears  on  an  application  to  invest  the  purchase-money  otherwise 
than  by  payment  of  his  mortgage  debt  (r). 

1892.  The  costs  of   applying  the  purchase-money  in  discharge  C!osts  of 

of  incumbrancers  on  other  parts  of  the  estate,  not  being  specially  chase-money 
mentioned  in  the  Act,  are  not  allowed  against  the  company  (s).        in  discharge 

of  Incum- 

1893.  The  expression  in  the  Act,  as  to  costs  occasioned  by  litiga-  '^[j^e^  jai^ 
tion  between  adverse  claimants,  applies  to  the  costs  of  an  additional  Exception  as 

application  occasioned  by  disputes  between  the  owner  and  his  incum-  to  costs 

1  /,s  occasioned  by 
brancers(0.                                                                                                litigation 

between 
adverse 
(i)  Exp.  Smith,  Re  Lancashire  t&  Yorkshire  Rail  Co.,  6  Rail.  Cas.  150,  19  L.  J.  claimants. 
Ch.  56  ;  Re  Webster,  2  Sm.  &  G.  App.  vi. 

{k)  Re  Hungerford,  1  K.  &  J.  413. 

(I)  Re  Byron's  Settlement,  5  Jur.  (k.s.)  261. 

(m)  Re  HadfieWs  Estates,  7  Jur.  (n.s.)  383;  Re  Gough's  Trusts,  24  Ch.  D.  5G9. 

(n)  Re  Middle  Drainage,  etc.  Commissioners,  Morg.  &  Davey,  Costs,  200. 

(o)  44  Ch.  D.  316. 

(p)  See  Re  Halstead  United  Charities,  L.  R.  20  Eq.  48  ;  Re  Gore  Langton,  L.  R. 
10  Ch.  328  ;  Exp.  Jones,  Re  Artisans,  etc.  Act,  1875,  14  Ch.  D.  624. 

(r/)  Exp.  Baroness  Braye,  11  W.  R.  333. 

(r)  Re  Nash,  1  Jur.  (n.s.)  1082  ;    Re  Eastern  Counties  Rail.  Co.,  Exp.  Peyton, 

2  Jur.  (N.s.)    1013  ;   Egremont  v.    Thompson,  cited   28   Beav.    625  ;    Re  Brooke, 
30  Beav.  233. 

(s)  Exp.  Corporation  of  Sheffield,  21  Beav.  162,  L.  C.  Act ;  Exp.  Hardwicke, 
17  L.  J.  Ch.  422  ;  and  Re  Yeates,  Re  Lancaster  a>  Carlisle  Rail.  Co.,  12  Jur.  279, 
on  similar  clauses  in  private  Acts.  But  the  costs  were  given  by  Kindersley, 
V.-C,  Re  Leghi's  Settled  Estate,  2  W.  R.  109. 

(t)  Re  Joliffe,  3  Jur.  (k.s.)  633. 
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Section  V. 

The  Mortg-ag-ee's  Rig-ht  to  Costs,  Charg-es,  and 
Expenses  Disbursed. 


PARAGEAPH 

General  right  of  mortgagee  to  costs  of  defending  or  ascertaining  his  rights    1894 

How  far  mortgagee  entitled  to  charge  for  work  done  by  himself 

Essential  to  mortgagee's  claim  that  such  costs  u-ere  reasonable 

Xo  costs  alloued  where  litigation  caused  by  default  of  mortgagee  himself  . . 

Lien  of  person  who  advances  money  for  protection  of  property  without 

notice  of  incumbrance  takes  priority  of  it 
Costs  of  preparing  security  no'-  mortgagee's  costs,  which  can  he  added  to 

security 
No  claim  for  costs  of  abortive  mortgage  except  where  court  authorizes 

mortgage  of  infant's  estate 
Whils'   equity    of   redemption   subsists    mortgagor   personally    liable    to 

indemnify  estate  against  costs  of  protecting  it  .. 
Costs  of  parties  claiming  under  mortgagee    . . 
Mortgagor  not  saddled  with  costs  of  assignments  made  behind  his  back, 

nor  of  deeds  not  necessary  to  security   nor  copies  of  security  on  dis- 
charge of  it 
Costs  of  bankruptcy  of  mortgagee  in  possession 
Costs  of  parties  who  are  made  necessary  by  mortgagee's  imprudence 
Costs  of  trustee  of  trust  declared  by  mortgagee  and  of  several  devisees  of 

mortgagee  respectively 


1895 
1896 
1897 

1898 

1899 

1900 

1901 
1902 


1903 
1904 
1905 

1906 


1894.  Besides  the  costs  of  the  suit,  in  which  the  mortgagee's 
rights  are  immediately  adjusted  as  between  himself  and  the  owner 
of  the  equity  of  lademption,  he  has  also  a  right  to  be  repaid  out 
of  the  mortgaged  property,  but  not  by  the  mortgagor  personally  (w), 
all  costs  and  expenses,  reasonably  and  properly  incurred  in  ascer- 
taining or  defending  his  rights,  or  in  recovering  the  mortgage  debt, 
at  law  or  in  equity  (x).  And  in  estimating  the  value  of  his  security 
in  the  bankruptcy  of  the  mortgagor,  the  mortgagee  may  bring  into 
account  costs  expended  in  properly  defending  an  action  brought 
against  him  in  respect  of  his  title  to  the  mortgaged  property  after 
the  adjudication  (y).  So  the  costs  of  a  foreclosure  suit,  pending 
which  a  suit  for  redemption  is  commenced  by  a  puisne  incumbrancer, 
will  be  provided  for  in  the  latter  suit  (z)  ;  and  the  mortgagee  will 
be  allowed  the  costs  of  an  ejectment  suit  (a),  or  of  an  action  against 

(w)  Exp.  Fewings,  Re  Sneyd,  25  Ch.  D.  338. 

(x)  Godfrey  v.  Watson,  3  Atk.  517  ;  Detillin  v.  Gale,  7  Ves.  583  ;  Ellison  v. 
Wright,  3  Russ.  458  ;  Dryden  v.  Frost,  3  Myl.  &  Cr.  670  ;  National  Provincial  Bank 
of  England  v.  Games,  31  Ch.  D.  682.  But  where  he  acted  as  his  own  solicitor, 
he  was,  prior  to  1895,  entitled  only  to  costs  out  of  pocket  in  the  matters  in  which 
he  had  so  acted.  Sclatcr  v.  Cottam,  3  Jur.  (n.s.)  030  ;  Re  Robertson,  19  Q.  B.  D. 
1  ;  Re  Roberts,  43  ( 'h.  D.  52  ;  Field  v.  Hopkins,  44  Ch.  D.  524  ;  Re  Wallis,  Exp. 
Lickorixh,  25  Q.  B.  D.  170.  But  by  58  &  59  Vict.  c.  25,  these  costs  are  not  allowed, 
»ee  tnfra  (1926).  So  where  mortgagee  was  an  auctioneer,  he  was  not  (and  still  will 
not  be)  allowed  profit  charges.     Thompson  v.  Rumhall,  3  Jur.  53. 

iy)  Exp.  Carr,  Re  Hofmann,  II  Ch.  D.  62. 

(2)  Ainsworth  v.  Roe,  14  Jur.  874. 

(a)  Lewis  v.  .John,  9  Sim.  306  ;  Horlock  v.  Smith,  1  Coll.  C.  C.  287  ;  Sandon  v. 
Horjprr,  12  L.  .[.  Ch.  309  ;  0  Bcav.  246,  where  plaintiff  appears  to  be  printed  for 
defrndrnd  :  (aflirmcl  14  L.  J.  Ch.  120). 
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the  mortt2;ao;or's  surety  for  the  debt  (b),  though  the  fniits  of  it  be   Paragraphs 

lost  by  the  surety's  insolvency  ;   as  also  the  cost  of  defending  the    °^^ 

security  against  an  action  at  law  :    and  the  mortgagee  will  not  be 

held  down  to  the  amount  at  which  his  costs  were  taxed  at  law  (c). 

In  like  manner  the  costs  will  be  allowed  to  the  mortgagee  of  taking 

out  administration  (d)  to  the  mortgagor,  or  to  a  person  interested 

under  his  will,  as  a  necessary  party  (e)  ;    or  of  obtaining   a  stop 

order,  in  pursuance  of  the  mortgage  deed,  upon  a  fund  in  court,  the 

subject  of  the  mortgage,  unless  the  application  were  unnecessary  (/ ). 

But  without  the  special  direction  of  the  court  the  taxing  master 

will  not  allow  the  mortgagee  his  costs  of  obtaining  the  stop  order  (g). 

The  mortgagee's  case  for  the  allowance  of  costs  of  administration, 

or  other  extraordinary  expenses  incurred  before  the  commencement 

of  the  foreclosure  suit,  ought  to  appear  on  the  record  and  in  the 

decree.     To  entitle  him  to  such  costs  he  must  make  out  a  special  case 

at  the  hearing  (A).     And  under  an  inquiry  as  to  that  fact  he  will 

be  entitled   to  "  just  allowances,"  but  not  to  a  special  direction  in 

the  judgment  for  payment  of  costs  which  would  not  be  included 

in  "  just  allowances,"  unless  he  satisfies  the  court  that  he  is  entitled 

to  be  paid  them  (i).     The  costs  of  taking  and  keeping  possession 

of  and  of  insuring  and  advertising  for  sale,  or  otherwise  getting 

the   benefit   of   the   mortgaged   property,    will    fall    under    "  just 

allowances  "  (y). 

1895.  In  the  absence,  however,  of  express  agreement,  a  mort-Howfar 
gagee  cannot,  under  "  just  allowances  "  or  "  costs    charges    and  ^"^itfe^to 
expenses,"   include  remuneration  for  work  done  by  himself  (k)  ;  charge  for 
except  a  solicitor  coming  within  the  provisions  of  the  Mortgagees  ^y  himself 

(b)  Ellison  v.  Wright,  3  Russ.  458  ;  approved  (C.  A.)  in  National  Provincial  Bank 
of  England  v.  Games,  31  Ch.  D.  582.  The  right  to  the  costs  of  an  action  on  the 
covenant  against  the  mortgagor,  except  for  this  authority,  was  doubted  by 
KiXDERSLEY,  V.-C.  ;  but  the  principle  stated  appears  clearly  to  cover  it ;  and  the 
admission  of  the  doubt  would  open  many  well-settled  questions  as  to  mortgagee's 
costs.  See  Merriman  v.  Bonner,  10  Jur.  (n.s.)  534;  and  Sachs  v.  Ashby  cfc  Co., 
88  L.  T.  393. 

(c)  Lomax  v.  Hide,  2  Vern.  185  ;  Ramsden  v.  Langley,  2  Vern.  536. 

{d)  Ramsden  v.  Langley,  supra.  As  to  costs  of  administration  by  a  person 
interested  in  the  equity  of  redemption  without  au}'  express  request  by  the  mort- 
gagee, see  Saunders  v.  Dunman,  7  Ch.  D.  825. 

(e)  Hunt  V.  Fownes,  9  Ves.  70.  (/)  Hoole  v.  Roberts,  12  Jur.  108. 

(gr)   Waddilove  v.  Taylor,  6  Hare,  307. 

{h)  Bolingbroke  v.  Hinde,  25  Ch.  D.  795  ;  but  cf.  Millard  v.  Magor,  3  Mad.  433  ; 
Ward  V.  Barton,  11  Sim.  534;  Merriman  v.  Bonner,  10  Jur.  (n.s.)  534.  Form  of 
inquiry,  Seton,  194,  Ed.  6.  And  if  the  decree  give  no  direction,  an  inquiry  may 
be  directed  on  further  consideration.     Thompson  v.  Rumhall,  3  Jur.  53. 

(0  Rees  V.  Metropolitan  Board  of  Works,  14  Ch.  D.  372. 

(i)   Wilkes  V.  Saunion,  7  Ch.  D.  188;  and  see  R.  S.  C,  Order  XXXIII.  r.  8. 

(k)  Matthison  v.  Clarke,  3  Drew.  3  :  Barrett  v.  Hartlei/.  L.  R.  2  Eq.  789  ;  Furber 
v.Gohb,  18  Q.  B.  D.  494,  509  ;  Re  Wallis,  Exp.  Lickorish,' 'lo  Q.  B.  D.  170  :  Re  Doody, 
Fisher  v.  Doody,  [1893]  1  Ch.  129.  As  to  inability  of  director  of  a  public  company 
which  is  a  mortgagee  to  charge  for  collecting  rents,  see  Kavan'igh  v.Workingman^s, 
etc.  Society,  [1896]  1  Ir.  Rep.  56. 
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Paraoraphs    Costs  Act,  1895  wfm  (1926).     It  woiild  Seem,  however,  that  where 

1895—1896  ^-^Q  mort^mt'ee  is  a  member  of  a  firm  which  has  done  work  which 

would  be  properly  chargeable  against  the  mortgagor,  the  other 

partners  will  be  allowed  their  share  oE  the  profits  of  the  transaction, 

althoutrh  the  mortgagee  partner  will  have  to  bring  into  account  his 

share  {/). 

Whether  a  mortgagee  can  stipulate  for  the  right  to  charge  for 
services  seems  doubtful  (m)  ;  but  in  the  absence  of  a  pre-existing 
fiduciary  relationship  (n)  between  the  parties  it  is  difficult  to  see 
whv  a  mortgagee  should  not  be  able  to  make  such  a  stipulation, 
which  would  be  clearly  allowable  in  the  case  of  a  trustee  ;  and  the 
present  editors  consider  that  when  the  cases  come  to  be  reviewed  it 
will  be  so  held. 

Essential  to        1896.  It    is  essential  to  the  claim   of  the  mortgagee,  that  his 

mortgagee's     pi-Qceediuo^s  have  been  reasonable,  for  the  allowance  of  the  costs  is 

claim  that        i  ■  .  . 

costs  were       in  the  discretion  of  the  court.     And  none  will  be  given  m  respect 

reasonable.      ^^  ^^  imnecessary  act  (o),  or  of  improper  or  useless  litigation  by 

the  mortgagee  ;  as  where  {p)  having  only  a  title  in  equity,  he 

defended  an  action  by  the  legal  owner  for  the  recovery  of  the 

estate  ;   or  if  he  sues  for  rent  in  an  action  in  the  name  of  a  person 

who  has  no  right  to  sue  (q)  ;  or  where  (r)  he  sues  a  purchaser  under 

the  power  of  sale,  for  specific  performance  of  the  contract,  if  the 

suit,  being  dismissed  with  costs,  appear  to  have  been  improper,  and 

was  not  sanctioned  by  the  mortgagor,  though  counsel  have  advised 

that  the  purchaser  could  not  rescind  the  contract ;  or  where  (s)  the 

mortgagor  having  refused  to  redeem  because  the  mortgagee  has 

lost  the  title  deeds,  the  latter  brings  ejectment.     Nor  will  the 

mortgagee  have  the  costs  of  litigation  arising  out  of  the  wrongful 

act  of  a  stranger,  although  it  be  directed  against  the  mortgaged 

estate  (t). 

The  mortgagee  will  also  have  costs  as  against  the  devisees  of  the 

equity  of  redemption,  of  an  action  against  the  mortgagor's  executor, 

upon  a  bond  given  by  the  deceased  mortgagor  (w). 


{I)  lie  Doody,  Fisher  v.  Doody,  supra ;  Wellby  v.  Still,  [1893]  W.  N.  91  ;  Eyre 
V.  Wynn- Mackenzie,  [1894]  1  Ch.  218. 

(m)  See  French  v.  Baro7i,  2  Atk.  120  ;  Scott  v.  Brest,  2  T.  R.  238  :  Chambers 
V.  Goldwin,  9  Ves.  254,  271  ;  Leith  v.  Irvine,  1  Myl.  &  K.  277  ;  James  v.  Kerr, 
40  Ch.  D.  449,  459  ;  Field  v.  Hopkins,  44  Ch.  D.  524, 530  ;  Eyre  v.  Wynn- Mackenzie, 
eupra  ;  Conf.  Broad  v.  Selfe,  11  W.  R.  1030  ;  The  Benwell  Toiver,  72  L.  T.  (504  j 
Comyns  v.  Comyns,  5  Ir.  Eq.  R.  583  ;  Re  Edwards,  11  Jr.  Ch.  367. 

(n)  Ex.  gr.  solicitor  and  client  before  the  Act  of  1895,  Eyre  v.  Hughes,  2  Ch.  D. 
148  ;  and  see  James  v.  Kerr,  40  Ch.  D.  449  ;  Gossip  v.  Wright,  32  L.  J.  Ch.  648,  653. 

(o)  Macken  v.  Newcomen,  2  Jo.  &  Lat.  16. 

ip)  Dryden  v.  Frost,  3  Myl.  &  Cr.  670. 

(7)  Burke  v.  O'Connor,  4jlr.  Ch.  R.  418.  (r)  Peers  v.  Ceeley,  15  Beav.  209. 

(i)  Lord  Midleton  v.  Eliot,\ir)  Sim.  531. 

(0  Doe  d.  Holt  V.  Roe,  6  Bing.  447  ;  Owen  v.  Crouch,  5  W.  R.  545. 

(u)  Xadonal  Provincial  Bank  of  England  v.  Games,  31  Ch.  D.  582,  593,  dissenting 
from  Lewis  v.  John,  9  Sim.  366. 
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1897.  The  mortgagee,  when  a  trustee,  will  not  be  allowed  the    Paragraphs 
costs  of  a  suit  for  recovery  of  the  trust  funds,  where  they  have  been  1897—1900 
endangered  by  liis  own  want  of  care,  and  the  fraud  of  others  ;   nor  No  costs 
will  the  costs  of  unnecessary  parties  to  such  a  suit  be  thrown  upon  where 

the  funds,  to  the  prejudice  of  puisne  incumbrancers  :  for  the  trustee,  litigation 

CttusGcl  bv 

being  himself  liable  to  replace  the  fund,  the  suit  is  considered  to  default  of 

be  for  his  own  benefit  iv).     But  a  mortgagee  of  trust  money  was  mortgagee 

„  .  r         ,  .  .  ,  himself, 

allowed  the  general  costs  of  a  suit  to  enrorce  his  security,  where 

the  mortgagor  had  signed  a  receipt  for  the  whole  amount,  without 

having  received  all  of  it,  and  part  was  lost  by  the  default  of  the 

mortgagee's  agent ;   with  whom  the  mortgagor  had  dealt,  knowing 

that  he   was   intrusted  with   the   fund  for  the   purposes   of   the 

transaction  {x). 

1898.  A  person  who  has  advanced  money  for  the  protection  of  Lien  of 

a  fund,  the  subject  of  a  security,  without  notice  of  such  security,  is  J^^^ancas  ° 
entitled  to  costs  against  the    prior    mortgagee,  who,  not  being  money  for 
allowed  to  take  the  benefit  of  such  advance  without  indemnifying  property"  ° 
the  lender,  has  not  offered  to  indemnify  him  without  suit  {y).  without 

1899.  The    costs  of,  and  incident  to,  preparing  the  mortgage,  incumbrance 
are  not  mortgagee's  costs  the  payment  of   which  may  be  insisted  takes  priority 
upon    in    a    foreclosure    suit,    being    merely    a    simple   contract        ' 

debt  (2).     Formerly  this   was   so,    even   although   the   mortgagee  preparing 
was  one   of    a    firm    of    solicitors    by    whom    the    business    was  security  not 
done  {a)  ;    but   now   see   infra  (1926).     An   equitable   mortgagee  costs'wSich 
even  cannot  charge  the  costs  of  investigating  the  mortgagor's  title  f^"  ^^  added 
for  the  purpose  of  preparing  a  legal  mortgage  in  pursuance  of  a 
covenant  in  that  behalf  (6). 

1900.  The  solicitor  of  an   intended  mortgagee  has  no  claim  at  No  claim  for 
law  ao-ainst  the  intended  mortgagor  for  the  cost  of  an  unsuccessful  costs  of 

'^  .  ...  abortive 

negotiation  for  the  security,  or  for  the  costs  of  investigating  the  mortgage 
title  to  the  property  ;   there  being  no  implied  contract  on  the  part  ^^c*^?^  where 
of  the  borrower  to  produce  a  security  of  any  particular  degxee  of  authorizes 
safety,  or  any  particular  title,  as  in  the  case  of  a  contract  for  sale  (c)  |^^|fg^®  °^ 
(640).     But  if  the  court  authorizes  a  mortgage  of  an  infant's  estate,  estate. 
and  the  negotiation  goes  off  without  any  default  on  the  part  of  the 
mortgagee,  after  he  has  incurred  expenses  in  the  examination  of 
the  title,  the  court,  on  petition,  will  allow  him  his  costs  out  of  the 
infant's  estate  {d). 

(v)  Allen  V.  KiiicjU,  5  Hare,  272.  (x)  West  v.  Jones,  1  Sim.  (n.s.)  205. 

(jy)  Alyers  v.  United  Guarantee  and  Life  Assurance  Co.,  1  Jur.  (n.s.)  833. 
(z)  Wales  V.  Can,  [1902]  I  Ch.  860.  (a)  Gregg  v.  Slater,  2  Jur.  (n.s.)  246. 

(6)  National  Provincial  Bank  of  England  v.  Games,  31  Ch.  D.  582. 

(c)  Rigley  v.  Daykin,  2  Y.  &  J.  83  ;  Melbourne  v.  Cottrell,  29  L.  T.  (o.s.)  293  ; 
Wilkinson  v.  Grant,  18  C.  B.  319 ;  Exp.  Firth,  Re  Coivburn,  19  Ch.  D.  419,  427.  For 
construction  of  an  agreement  on  the  subject,  see  St.  Leger  v.  Robson,  9  L.  J.  (o.s.) 
K.  B.  184. 

[d)  Craggs  v.  Gray,  35  Beav.  166.  His  costs  of  preparing  the  security,  including 
counsel's  fees,  should  be  provided  for  by  the  order.  Nicholson  v.  J  eyes,  22  L.  J. 
Ch.  833. 
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raragruphs 

1900—1902 


Whilst 
cquitj'  of 
redemption 
subsists 
mortgagor 
personally 
liable  to 
indemnify 
estate  against 
costs  of 
protecting  it. 


Costs  of 

parties 

claiming. 

under 

mortgagee. 


If  an  agreement  has  been  made  that  the  reasonable  costs  of  the 
intended  lender  shall  be  paid,  he  cannot  claim  the  banker's  commis- 
sion, or  other  expenses  of  obtaining  the  money,  incurred  before  he 
has  accepted  the  title  ;  nor,  it  is  said,  the  costs  of  selling  stock,  or 
realizing  other  secmities  for  the  purposes  of  the  loan  (e).  And  an 
agreement  that  all  costs  and  charges  incurred  by  the  intended 
mortgagee  in  investigating  the  title  shall  be  paid  by  the  intended 
mortgagor,  ^^^ll  not  cover  the  interest  of  money  lying  idle  during 
the  treaty  (/). 

1901.  AVhilst  the  equity  of  redemption  remains  with  the  mort- 
gagor he  must  indemnify  the  estate  against  expenses  incurred 
in  protecting  the  title  ;  and  even  where  the  equity  has  passed  into 
the  hands  of  an  assignee,  between  whom  and  the  mortgagee  there 
is  no  privity  of  contract,  costs  so  incurred  will  not  be  thrown  upon 
the  mortgagee,  where  he  has  been  passive  as  to  the  proceedings, 
though  he  reaps  the  benefit  of  the  outlay  ;  but  it  seems  it  would 
be  otherwise  if  the  mortgagee  has  been  active  in  or  has  otherwise 
adopted  the  proceedings  {g). 

1902.  The  estate  being  after  forfeiture  considered  to  be  legally 
the  property  of  the  mortgagee,  he  is  entitled  to  deal  with  it  as 
owner,  and  to  be  indemnified  against  all  costs  arising  out  of  his 
legal  and  reasonable  acts  {h)  ;  and  the  same  principle  is  extended 
to  equitable  mortgagees.  If,  therefore,  the  mortgagee  assigns, 
after  the  time  for  payment  has  passed,  the  costs  of  persons  claiming 
under  the  assignment,  and  who  are  necessary  parties  to  the  suit, 
as  ti-ustees  or  otherwise,  will  be  paid  by  the  mortgagee  in  the  first 
instance  and  added  to  his  debt  (^)  ;  and,  as  a  general  rule,  it  seems 
that  the  costs  of  persons  who  are  necessary  parties  by  the  mort- 
gagee's act,  will  be  thus  disposed  of.  But  where  the  mortgagee 
has  been  disallowed  or  ordered  to  pay  costs,  for  improper  conduct, 
the  mortgagor  has  been  ordered  to  pay  the  costs  of  the  mortgagee's 
trustee  and  to  be  repaid  by  the  mortgagee  [k). 

It  is  not  a  reason  for  depriving  the  mortgagee  of  his  right  to 
charge  the  costs  against  the  estate,  that  the  person,  in  respect  of 
whose  interest  they  were  incurred,  might  have  been  a  co-plaintifi  in 
the  suit ;   because  he  may  have  objected  to  be  a  plaintifi  (Z).     By 


(e)    lie  Blakesley  cfc  Besivick,  32  Beav.  379. 

( / )  Siveetland  v.  Stnith,  1  Cr.  &  M.  585. 

(g)  Luiujton  v.  Lanqton,  I  Jur.  (N.s.)  1078  ;  and  see  the  judgment  in  the  court 
below,  18  Jur.  1092. 

(h)  Wdherell  v.  Collins,  3  Mad.  255  ;  Bartle  v.  Wilkin,  8  Sim.  238. 

(0  Stnith  V.  Chichester,  2  Dru.  &  War.  393  :  Bartle  v.  Wilkin,  supra.  But  the 
cOHts  of  incumbrancers  on  a  charge  or  life  estate  will  be  borne  by  the  charge  or 
life  estate  ;  not  by  the  inheritance  or  the  estate  out  of  which  the  charge  is  raisable. 
Stcrcarl  v.  Marquis  Donegal,  2  Jo.  &  Lat.  036  ;  Ennis  v.  Brady,  1  Dru,  &  Wal.  720. 

(k)  Montgomxrii  v.  Calhmd,  U  Sim.  79  ;   Cockell  v.  Tatjlor,  15  Beav.  at  p.  127. 

(/)  Brovne  v.  Lockhart,  10  Sim.  420. 
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this,  it  seems,  it  is  to  be  understood,  that,  to  deprive  the  mortgagee   Paragraphs 
of  the  costs  of  the  party  joined  as  a  defendant,  it  must  be  sliown,  ^^^'^     ^^^^ 
not  only  that  he  might  have  been,  but  that  he  was  willing  to  be,  a 
plaintiff,  and  that  the  mortgagee  wilfully  abstained  from  so  joining 
him. 

The  mortgagee's  acts  must  have  been  so  done  as  not  to  burden 
the  estate  with  unnecessary  expense.  Therefore  if  the  mortgagee, 
or  those  who  represent  him,  transfer  mortgages  on  distinct  estates, 
by  a  single  deed,  so  as  to  cause  a  necessity  for  a  covenant  for  pro- 
duction, either  by  the  person  redeeming  (m),  or  by  those  interested 
under  the  assignment  in  case  the  former  should  waive  his  right 
to  delivery  (n),  the  costs  of  preparing  and  perfecting  the  covenant 
and  attested  copies,  and  of  the  redeeming  parties'  application  to 
the  court,  will  fall  upon  the  mortgagee's  estate.  But  where  the 
mortgagor  refused  an  offer  to  deliver  the  deed  to  him  upon  his 
covenanting  to  produce  it,  the  costs  of  his  application  to  the  court 
for  a  reconveyance  were  thrown  upon  himself  (o). 

1903.  Neither  can  the  mortgagor  be  saddled  with  the  costs  of  Mortgagor 
an  assignment  by  the  mortgagee  (being  the  costs  of  maldng  the  "^^^^^^posts  of 
assignment,  and  not  such  as  arise  from  the  joinder  of  parties  to  a  assignments 
suit  in  consequence  thereof),  where  the  assignment  has  been  made  Jf^g  ^ack  •  ^nor 
without  the  mortgagor's  loiowledge,  and  without  his  being  first  costs  of  deeds 
called  upon  to  pay  or  procure  payment  of  the  mortgage  debt  (jj).  to  security^or 
Nor  to  the  costs  of  such  deeds  as  are  not  necessary  for  the  security  copies  of 

of  the  mortgagee,  such  as  a  declaration  of  trust  where  the  mort-  ^^g^ar^,?" 
gagee  is  a  trustee  (q).    Nor  on  discharge  of  the  mortgage  to  the  of  it. 
costs  of  making  a  copy  of  it,  though  the  mortgagee  may  at  the 
mortgagor's  cost  make  a  fair  copy  of  the  draft  security  to  keep  until 
redemption  (r). 

1904.  The  costs  of  the  banlcruptcy  trustee  of  a  mortgagee  who  Costs  of 
has  been  in  receipt  of  the  rents,  must  be  borne  by  his  estate,  or  by  ^^^jj^ee^of^-^ 
the  transferee  if  the  mortgage  be  transferred  (s).  mortgagee  in 

iiossGssion* 

1905.  And  the  costs  of  both  the  mortgagee  himself,  and  of    a  ^^^^^  ^^ 
trustee,  where  either  of  them  are  necessary  parties  by  the  imprudence  parties  who 
of  the  mortgagee,  may  be  thrown  upon  the  latter.     Instances  of  ^^^g™^®  b„ 
this  have  occurred  where  the  devisee  of  land,  charged  with  but  mortgagee's 
insufficient  for  the  full  payment  of  the  legacy,  mortgaged  the  land  ;  imprudence. 
which  being  an  improper  act,  and  in  no  way  chargeable  on  the 

legatee,  the  costs  of  the  suit  to  raise  the  legacy  were  not  allowed 

(m)  Capper  v.  Terrington,  1  Coll.  C.  C.  103. 

(«)  Dobson  V.  Land,  4  De  G.  &  Sm.  575 — 581. 

(o)  Capper  v.  Terrington,  supra. 

{p)  Re  Raddiffe,  22  Beav.  201  ;   Seioell  v.  Bishojyp,  62  L.  J.  Ch.  985. 

(</)  Martin  v.  Baxter,  5  Ring.  160  ;   2  Moo.  &  P.  240. 

(r)  Re  Wade  and  Thomas,  17  Ch.  D.  348. 

(s)  Coles  V.  Forrest,  10  Beav.  552  ;   Horan  v.  Wooloughan,  Beat.  1. 
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Parographs    out  of  the  price  of  the  estate  (t).     And,  in  like  manner,  the  plaintiff, 

1905—1907  in  a  suit  to  raise  the  arrears  of  an  annuity,  was  obliged  to  pay  the 

costs  of  his  trustee,  in  whom  a  term  of  years  had  been  vested  for 

securinc'  the  annuity,  but  who  had  never  accepted  the  trust,  and 

refused  to  do  so  by  answer  (w). 

Costs  of  1906.  It  has  been  said  (x),  that  where  an  incumbrancer  creates 

^™«tXclarcd  *  t^s^  ^^^  ^^  ^'^^^  purposes,  and  in  a  suit  concerning  the  fund,  it 

by  mortgagee  becomes  necessary  to  bring  him  and  his  trustee  before  the  court, 

devisfefoT'^*^  the  incumbrancer  gets  only  his  own  costs  and  pays  those  of  the 

mortgagee       trustee  ;    but  where  the  incumbrancer  devises  or  disposes  of  the 

respectively.    ^^^^^^^  ^^^  several,  each,  being  made  a  defendant,  gets  his  costs, 

because  all  represent  but  one  original  incumbrancer.     The  former 

part  of  this  proposition  seems  hardly  consistent  with  the  principle 

stated  above  as  to  the  rights  of  the  mortgagee. 

Section  VI. 

The  Mortg-ag-ee's  Liability  to  Costs  incurred  by 
the  Loss  of  the  Deeds. 


PARAGRAPH 


Where  mortgagee  has  lost  deeds  he  bears  all  costs  of  foreclosure  or  redemption 

or  judicial  sale     . .  ■  ■  ■  ■  -  •  •  •  •  ■  •  •     ^^^ ' 


Where  mort-  1907.  The  mortgagee,  or  those  who  claim  under  him,  also 
gagee  has  become  liable  where  he  has  lost  the  title  deeds  of  the  estate,  for 
bearsTu  cos^ts  any  costs  which  have  been  incurred  in  consequence  of  such  loss.  If, 
of  foreclosure  therefore,  upon  the  mortgagor's  refusal  to  repay  the  debt,  by  reason 
or  jud3*'°°  of  the  non-production  of  the  deeds  and  the  mortgagee's  neglect  to 
Bale.  give  a  satisfactory  indemnity,  an  action  be  brought  for  foreclosure  (y) 

or  recovery  of  the  land  (2)  ;  or  if  the  mortgagor  sues  for  redemp- 
tion (a),  upon  non-production  of  the  deeds,  in  which  he  offers  to 
redeem,  and  requires  a  reconveyance  ;  the  costs  of  any  of  such  suits 
or  action  will  fall  upon  the  mortgagee.  And  in  a  suit  for  redemption, 
the  court  will  not  consider  whether  the  indemnity  (2048)  (if  any 
have  been  offered)  should  have  satisfied  the  mortgagor  ;  for  he 
is  entitled  to  institute  a  suit,  in  order  that  any  person  with  whom 
he  may  hereafter  deal,  respecting  the  estate,  may  be  fully  satisfied 
of  the  loss.  But  it  is  said,  that  in  a  foreclosure  suit,  it  will  be 
inquired,  whether  a  proper  indemnity  were  offered  (6). 

(/)  Shackleton  v.  Shackleton,  2  Sim.  &  St.  242  ;  S.  G.  Anon.,  3  L.  J.  (o.s.)  Ch.  141. 

(u)  Ilickson  v.  Fitzgerald,  1  Mol.  14,  n. 

(x)  Galway  v.  Butler,  1  Mol.  13,  n. 

(y)  Slokoe  v.  Rdbaon,  19  Ves.  385. 

(2)  Lord  Midleton  v.  Eliot,  15  Sim.  531. 

(a)  Lord  Midleton  v.  Eliot,  supra  ;   James  v.  Rumsey,  11  Ch.  D.  398. 

(6)  And  sec  Macartney  v.  Graham,  2  Russ.  &  Myl.  353. 
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So,  if  the  mortgagee  have  a  power  of  sale,  but  by  reason  of  the    Paragraphs 
loss  of  the  deeds  he  is  obliged  to  come  for  a  sale  under  a  decree,  the  ^^^"^ — ^^^^ 
subsequent  incumbrancers  are  entitled  to  be  paid  their  costs  of  the 
suit  out  of  the  purchase-money,  although  the  amount  of  it  be 
insufficient  to  pay  the  principal  and  interest  due  to  the  plaintif?  (c). 

The  mortgagee  must  also  give  the  indemnity,  at  his  own  costs 
(2048)  (d). 

Section  VII. 
Costs  arising"  out  of  Assig-nments  pendente  lite. 

PARAGRAPH 

Costs  of  bringing  transferees  pendente  lite  before  the  court  , .  . ,     1908 


1908.  If  an  assignment  of  the  mortgage  security  be  made  after  Costs  of 
j  udgment,  or  it  seems  at  all  pendente  lite,  the  mortgagor  will  not  be  bringing 
charged   with  costs  of  the  supplementary  proceedings  by  which  pendente  lite 
the  assignee  is  brought  before  the  court  (e)  (1651).     But  it  has '^^^^'''^  *^^^ 
been  held,  that  the  costs  of  an  assignment  pendente  lite  by  the  second 
mortgagee  to  the  first,  and  by  the  first  to  the  assignee  of  her  original 
interest,  may  be  so  charged  against  the  estate,  though  the  assignee 
of  that  original  interest  took  pendente  lite. 

A  purchaser  pendente  lite  comes  into  court  pro  bono  et  malo,  and 
may  become  liable  for  the  whole  costs  of  the  suit  (/). 

Section  VIII. 
Costs  of  Reconveyance. 

PAEAGEAPH 

Costs  of  reconveyawe  generally  borne  by  mortgagor  except  where  mortgagee 

is  lunatic  . .  . .  . .  . .  . .  .  .  . .  . .  . .  1909 

Costs  of  reconveyance  where  estate  devised  or  descended      . .  .  .  .  .  1910 

Costs  of  clothing  equitable  mortgagee  with  legal  estate  on  foreclosure  .  .  1911 

Mortgagee  recovering)  and  mortgagor  paying  off  debt  loithout  regard  to 

notice  of  equitable  claim  . .         . .  . .  . .  . .  . .  1912 

Trustee  for  mortgagee  refusing  to  reconvey  liable  to  costs     . .  . .  . .  1913 

Mortgagor  who  has  to  obtain  order  to  discharge  lien  claimed  by  mortgagee's 

solicitor  or  to  get  delivery  of  deeds  in  court  must  pay  costs      . .  . .  1914 

Costs  made  necessary  by  act  of  mortgagor  not  generally  paid  by  mortgagee  1915 


1909.  The  costs  of  reconveyance  are  borne  by  the  mortgagor  [g),  Q^g^g  ^f  j.g. 

as  well  in  ordinary  cases,  as  where  the  estate  has  been  settled  or  conveyance 

devised  by  the  mortgagee,  or  has  descended.     An  exception  to  this  borne\y 

rule  is  well  established  (though  it  has  been  admitted  with  reluctance)  mortgagor, 

except  where 
mortgagee  is 
(c)  Woniner  v.  Wright,  2  Sim.  543.  lunatic. 

{d)  Lord  Midleton  v.  Eliot,  15  Sim.  531. 

(e)  Barry  v.  Wrey,  3  Russ.  465  ;  Coles  v.  Forrest,  10  Beav.  552.  'Where  an 
order  was  made  in  a  foreclosure  suit  to  revive  against  an  assignee  after  decree,  it 
was  ordered  to  be  specified  that  the  costs  should  be  paid  bj'  the  plaintiff.  James  v. 
Harding,  24  L.  J.  Ch.  749. 

(/)  Anon.,  1  Atk.  89.  {g)  King  v.  Smith,  6  Hare,  473. 
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Parag,i.iphs 

1909—1911 


Costs  of  re- 
convej'ance 
^vhe^e  estate 
devised  or 
descended. 


Costs  of 

clothing 

equitable 

mortgagee 

with  legal 

estate  on 

foreclosure. 


whei-e  the  mortgagee  is  of  unsound  mind,  whether  he  have  been 
found  so  by  inquisition  or  not ;  for  the  conveyance  of  his  interest 
by  the  committee,  including  the  costs  of  the  petition,  and  of  the 
order  for  convevance  or  vesting,  is  made  at  the  cost  of  the  lunatic  s 
estate,  where  he  is  beneficially  interested  in  the  mortgage  money  (h). 
But  the  exception  is  not  extended  to  the  case  of  a  descent  of  the 
mortgaged  estate  upon  a  Imiatic  heir-at-law  {i).  AVhere  the  mort- 
gagee is  a  trustee,  the  costs  of  reconveyance  vrill  be  paid  out  of  the 
trust  estate,  if  the  mortgagor  had  no  actual  notice  of  the  trust  (k), 
even  though  he  had  constructive  notice  ;  but  by  the  mortgagor,  if 
it  appear  upon  the  face  of  the  security  (l),  that  the  mortgagee  was 
a  trustee. 

The  petition  for  reconveyance  seems  very  generally  to  have 
been  presented  by  the  mortgagor  ;  but  it  was  laid  down  by  Lord 
St.  Leonards,  C,  that  the  proceedings  ought  to  originate  with  the 
committee,  and  that  the  mortgagor  should  thenceforth  have  no 
right  to  costs,  where  he  petitioned,  unless  the  committee  had  declined 
to  do  so  (m).  And  the  later  rule  is,  that  the  mortgagor  shall  have  no 
costs  out  of  the  lunatic's  estate,  whether  he  be  served  with  the 
petition  or  not  (n). 

1910.  As  to  costs  of  reconveyance  or  revesting,  where  the  estate 
has  been  devised  by  the  mortgagee  to  trustees  (o),  or  has  descended 
to  an  infant  heir  (p)  (unless  perhaps  he  has  suffered  it  to  descend, 
under  circumstances  which  show  great  disregard  of  the  mortgagor's 
interest  {q)  ),  the  rule  is  clear,  that  the  mortgagee's  estate  is  entitled 
to  receive  the  costs  of  the  proceedings,  with  the  principal  and  interest. 
The  same  rule  will  of  course  apply  when  the  estate  vests  by  statute 
in  the  personal  representatives  of  the  mortgagee,  which  since  1881 
is  the  case  with  regard  to  all  mortgages  of  freeholds  or  leaseholds. 

1911.  The  costs  of  surrendering,  or  conveying  to  the  equitable 
mortgagee  upon  the  foreclosure,  are  not  generally  provided  for  by 
the  judgment  {r),  which  simply  directs  the  surrender  or  conveyance 
to  be  made  (1983).     In  the  case  of  freeholds,  when  there  is  no 


{h)  Exp.  Richards.  1  Jac.  &  W.  264  ;  Re  Townsend,  2  Ph.  348.  See  Re  Marrow, 
Cr.  &  Ph.  142  ;  Re  Thomas,  22  L.  J.  Ch.  858  ;  Re  Biddle,  23  L.  J.  Ch.  23  ;  Hawkins 
V.  Pcrrij,  25  L.  J.  Ch.  656. 

(0  Re  Stuart,  Exp.  Marshall,  4  De  G.  &  J.  317  ;  Re  Jones,  7  Jur.  (n.s.)  115  ; 
Re  Roioley,  32  Iv.  J.  Ch.  158.  But  the  mortgagor  bears  the  cost  of  the  stamp  on 
the  vesting  order.     Re  Thomas,  22  L.  J.  Ch.  858. 

(/:)  Re  Townsend,  1  Mac.  &  G.  686  ;   Re  Jones,  2  Ch.  D.  70. 

(I)  Re  Lewes,  1  Mac.  &  G.  23.  {m)  Re  Wheeler,  1  De  G.  M.  &  G.  434. 

(n)  Re  Phillips,  L.  R.  4  Ch.  629.  (o)  King  v.  Smith,  6  Hare,  473. 

ip)  Exp.  Ommaney,  10  Sim.  298  ;  King  v.  Smith,  supra ;  and  see  Exp.  Cant, 
10  Ves.  554. 

(7)  See  Midland  Counties  Rail.  Co.  v.  Westcomb,  2  Rail.  Cas.  211  ;  but  this  was 
not  a  mortgagee's  case. 

(r)  In  Hill  v.  Price,  Seton,  1901,  Ed.  6,  the  mortgagor  is  directed  to  pay  the 
expense,  but  the  cost  was  i^rovided  for  by  covenant.     Sec  Pryce  v.  Bury,  infra. 
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express  covenant  by  the  mortgagor  to  pay  the  costs  of  the  con-  Paragra'phs 
veyance,  he  is  only  bound  by  the  terms  of  the  judgment  to  execute  1911—1914 
the  conveyance  when  tendered  to  him,  because  it  is  said  he  has 
only  contracted  to  vest  the  estate  in  the  mortgagee  ;  who,  accord- 
ing to  the  ordinary  practice,  prepares  and  tenders  the  conveyance 
for  his  execution  ;  but  in  the  case  of  copyholds,  it  is  the  mortgagor's 
duty  to  obey  the  judgment,  by  surrendering,  without  any  previous 
tender,  or  other  act  by  the  mortgagee.  And  the  contract,  on  an 
equitable  mortgage,  being  a  contract  to  transfer  the  legal  estate  to 
the  mortgagee,  the  person  whose  duty  it  is  to  make  the  transfer 
must  pay  the  expenses  of  it  (s). 

1912.  A  mortgagee  is  not  bound  to  assign  the   estate    after  Morto-at^ee 
payment,  to  the  mortgagor,  or  his  nominee,  if  he  has  notice  of  an  reconveying 
equitable  claim  by  another  person  on  the  estate  ;  {t)  or  if  he  has  gagor  paying 
agreed  to  assign  upon  a  false  representation  he  will  be  entitled,  as  °^  [^°^*^ 

.  ,  ,    ,  .      .  -,    ^  .  without 

agamst  the  mortgagor  and  his  mtended  assignee,  to  his  costs  of  regard  to 
proceedings  by  them  to  compel  the  assignment,  so  far  as  the  costs  ^'^otice  of 

1    j_     j_  ,,  •      •  ■       .^  ■     ,    "Z  ,A  f\j  n.,  equitable 

relate  to  matters  in  issue  m  the  suit  {u)  (1912).  claim. 

In  hke  manner,  if  the  mortgagor  pays  the  debt  to  the  mort- 
gagee without  respect  to  an  equitable  claim,  of  which  he  has  notice, 
against  the  latter,  he  may  become  liable  to  such  claim  {x).  Where 
such  a  claim  was  made  by  the  mortgagee's  solicitor  for  costs,  an 
order  was  made  for  taxation  of  the  costs,  and  for  payment  thereof 
by  the  mortgagee  and  the  mortgagor,  or  one  of  them,  within  a 
short  day  from  service  of  the  certificate  of  taxation.  And  this  was 
done  where  the  money  was  paid  by  the  mortgagor  in  pursuance  of 
an  agreement  for  compromising  the  suit  {y). 

1913.  A  trustee  for  the  mortgagee  is  bound  to  assign  according  Trustee  for 
to  his  direction,  and  if  he  refuses  to  do  so,  in  a  plain  and  simple  mortgagee 
case  (as  for  instance  to  a  purchaser  under  a  power  of  sale),  he  will  re-convey 
be  made  to  pay  the  costs  of  a  suit  rendered  necessary  by  his  refusal  (2).  ^^^^^^  *° 

COS  vS. 

1914.  The  solicitor  of  a  mortgagee,  who  claims  a  lien  on  the  Mortgagor 
title  deeds  in  his  hands,  as  against  the  mortgagee,  is  entitled  [a)  in  ^bta^^ordlT 
a  redemption  suit,  to  the  costs  of  a  petition  by  the  mortgagor  for  to  discharge 
delivery  of  the  deeds,  on  payment  of  the  balance  due  on  the  mort-  b^^^OTt-"''''^ 
gage,  in  discharge  of  the  lien,  such  costs  to  be  paid  by  the  mortgagor  :  gagee's 
but  not  to  the  costs  of  investigating  a  lien  claimed  by  him  against  ^°^r*°ct 

o 

(5)  Pryce  v.  Bury,  2  Drew.  41. 

{t)  Corbett  v.  National  Provident  Institution,  17  T.  L.  R.  5. 

(m)  Panics  V.  Whittall,  1  De  G.  &  Sm.  536.     See  Teevan  v.  Smith,  2U  Ch.  D.  724. 

{x)  See  Berwick  <&  Co.  v.  Price,  [1905]  1  Ch.  632.  But  where  part  payment 
only  is  made  the  mere  neglect  to  ask  for  production  of  the  deeds  will  not  fix  the 
mortgagor  with  constructive  notice  of  a  sub-mortgage,     (ib.) 

{y)  White  v.  Pearce,  7  Hare,  276. 

(z)  Hampshire  v.  Bradley,  2  Coll.  C.  C.  34. 

(a)  Eider  v.  Jo7ies,  2  Y.  &  Coll.  C.  C.  329. 
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delivery  of 
deed?  in 
court,  must 
pay  costs. 


Paragraphs  other  persons.  And  the  mortgagor  must  bear  the  expense  of  the 
^^^'*—^^i-^  order  for  delivery  of  the  deeds,  where  they  have  come  into  custody  of 
the  court  in  the  course  of  an  administration  suit  of  the  mortgagee's 
estate,,  rendered  necessary  by  the  nature  of  his  will ;  and  where 
thev  are  not  deposited  in  court  by  reason  of  any  default  or  mis- 
conduct (6).  But  it  will  be  otherwise  if  the  mortgage  be  made  to 
executors  pending  an  administration  suit,  and  the  mortgagor  has 
no  notice  either  of  the  character  of  the  executors,  or  of  the  suit, 
and  afterwards  the  executors  find  it  proper  to  deposit  the  deeds 
in  court ;  for  then  if  the  executors  refuse  to  apply  for  an  order 
for  re-delivery,  the  mortgagor  may  get  the  order,  and  will  be  entitled 
to  the  costs  of  so  doing  (c)  :  which  the  mortgagees  may  be  ordered 
to  pay  without  prejudice  to  any  future  decision  as  to  the  person 
upon  whom  they  shall  ultimately  fall. 

Costs  made  1915.  The  costs  of  parties  made  necessary  by  the  act  of  the 
necessary  by  mortgagor,  are  not  generally  paid  by  the  mortgagee  (d).  And  the 
mortgagee  will  not  be  ordered  to  pay  such  costs,  even  where  he  has 
been  decreed  to  pay  his  own  costs  of  an  unsuccessful  claim,  the 
determination  of  which  was  the  object  of  the  suit  (e).  The  costs 
of  the  solicitor  of  the  court  where  he  is  appointed  guardian  ad 
litem  to  an  infant  defendant,  are  an  exception  to  this  rule,  because 
he  is  an  officer  of  the  court,  appointed  at  the  request  and  for  the 
benefit  of  the  mortgagee,  who  was  held  liable  to  pay  his  costs  in 
the  first  instance  (even  though  the  security  be  deficient),  with 
liberty  to  add  them  to  his  debt  (/ )  :  the  court  may,  however,  order 
such  costs  to  be  paid  by  any  one  or  more  of  the  parties,  or  out  of 
any  fund  in  court  in  which  the  infant  is  interested  (g).  It  would 
seem  also,  that  where  a  judgment  creditor  of  the  7nortgagee  sues 
for  the  purpose  of  getting  a  charge  on  the  mortgage  debt,  trustees 
of  the  equity  of  redemption  are  entitled  to  their  costs  out  of  the 
mortgage  debt  (fi). 


gacor  not 
generally 
paid  by 
mortgagee. 


(6)  Burden  v.  Oldaker,  1  Coll.  C.  C.  105. 

(c)  Reed  v.  Freer,  13  L.  J.  Ch.  417. 

(d)  The  case  of  S  iff  ken  v.  Davis,  Kay  App.  xxi.,  appears  to  be  contra,  but  is  quite 
unintc'Uigiljle  to  the  present  editors.     See  also  Morgan  and  Wurtzburg  on  Costs. 

(e)  Green  v.  Briggs,  6  Hare,  632. 

{/)  Harris  v.  Hamlyn,  3  De  G.  &  Sm.  470  ;  Newbury  v.  Marten,  15  Jur.  166  ; 
Spurgeon  v.  Witham,  M.  R.,  Dec.  21st,  1855,  on  petition  for  costs  not  provided 
for  by  decree,  as  well  as  at  the  hearing. 

(g)  Rules,  1883,  Order  LXV.  r.  13. 

(/i)  Clare  v.  Wood,  4  Hare,  81. 
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Section  IX, 
The  Rig'ht  of  Disclaiming'  Parties  to  Costs, 


Paragraphs 

1916—1917 


Disclaiming  trustee  in  bankruptcy  cannot  claim  costs 
General  rules  as  to  disclaiming  defendants'  costs 
Illusirations  of  above  rules 

Costs  allowed  to  a  defendant  joined  by  misapprehension     . . 
Defendant  who  has  disclaimed  or  offered  to  disclaim  before  action 
to  costs 

Proper  form  of  disclaimer  by  pleading 

Effect  of  disclaimer  as  mortgagor  but  claim  in  another  capacity 

Insufficient  disclaimer  by  deceased  defendant 

Disclaimer  by  defendant  who  has  assigned  his  interest  pendente  lite 


PARAQBAPII 

1916 
1917 
1918 
1919 


entitled 


1920 
1921 
1922 
1923 
1924 


1916.  The  right  of  disclaiming  defendants,  who  represent  a 
bankrupt  estate,  to  receive  costs,  is  no  better  than  that  of  any  other 
defendants  who  disclaim  ;  and  they  have  no  right,  arising  out  of 
the  office  which  they  fill,  to  receive  costs  from  the  mortgagee,  even 
upon  the  terms  that  he  may  add  them  to  his  debt  ;  nor  upon  the 
ground  that  no  assets  have  been  received  out  of  the  estate  :  because 
they  stand  in  the  place  of  the  bankrupt,  who  can  give  no  more 
right  than  he  had  himself  {i). 

And  it  is  clear  that  if  the  trustee  litigates  as  a  contending  party, 
instead  of  disclaiming,  he  will  be  left  to  take  his  costs  out  of  the 
baula-upt's  estate  {k).  The  costs  even  of  the  Attorney-General  (/), 
claiming  ineffectually  on  behalf  of  the  Crown,  have  been  refused, 
where  the  costs  would  have  come  out  of  the  mortgaged  estate. 

1917.  The  general  rights  of  disclaiming  defendants  to  costs  in 
foreclosure  and  redemption  suits,  fall  within  the  following  rules  (m), 
viz.  : — 

(1).  Where  a  defendant  disclaims  in  such  a  manner  as  to 
show  that  he  never  had,  and  never  claimed,  an  interest  at  or  after 
the  commencement  of  the  suit,  he  is  entitled  to  his  costs. 

(2).  If,  having  an  interest,  he  shows  that  he  disclaimed,  or 
offered  to  disclaim  before  the  institution  of  the  suit,  under  circum- 
stauces  which  establish  actual  notice  of  disclaimer  against  the 
plaintiff,  or  which  show  that  with  ordinary  prudence  he  might  have 
had  such  notice,  he  is  also  entitled  to  his  costs. 

(3).  If  having  an  interest  he  allows  himself  to  be  made  a 
party  to  the  suit,  and  does  not  disclaim  or  offer  to   disclaim   till 

(0  Cash  V.  Belcher,  1  Hare,  310  ;  Hunter  v.  Pugh,  1  Hare,  307,  n.  Applebu  v. 
Duke  I  Hare,  303  ;  Clark  v.  Wilmo!,  1  Ph.  276  ;  Hughes  v.  Kelley,  3  Dru.  &  War.  at 

J).     "iJO. 

(k)  Rider  v.  Jones,  2  Y.  &  Coll.  C.  C.  329. 

(I)  Perkins  v.  Bradley,  1  Hare,  219  ;  see  Kane  v.  Reynolds,  4  De  G.  M.  &  G. 
565. 

^^'^1/°^^  ^;  -^f  ^  '^^  Ohesterfield,  16  Beav.  516  ;  Ridqway  v.  Kynnersleii,  2  H.  & 
M.  565  ;  Earl  of  Cork  v.  Russell,  L.  R.  13  Eq.  210  ;  Ward  v.  Sliakesha/t,  1  Dr.  & 
bm.  269. 


Disclaiming 
trustee  in 
bankruptcy 
cannot  claim 
costs. 


General 
rules  as  to 
disclaiming 
defendants' 
costs. 
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Paragraphs    he    puts    in  liis    former   disclaimer,   he   i?    not   entitled    to    his 
1917-1918  ,o,ts  (1920). 

(4).  If  ha\ang-  been  properly  made  a  party,  he  disclaims 
after  suit,  and  without  waiting  to  be  asked,  offers  to  be  dismissed 
without  costs,  and  is  yet  brought  to  a  hearing,  he  will  have  his 
costs  subsequent  to  the  disclaimer  or  offer  (n).  And  the  offer  to 
disclaim  need  not  contain  an  offer  to  pay  the  costs  of  the  dis- 
claimer (o).  But  if  disclaiming,  the  defendant  also  pleads  and 
appears  to  claim  his  costs,  he  will  have  none  (j)). 

Illustrations        1918.  These  rules  may  be  illustrated  by  the  following  authorities 

rl^r^         and  examples. 

It  was  long  since  laid  down  (q),  that  if  the  defendant  disclaims, 
the  court  will  in  general  dismiss  the  bill  as  against  him  with  costs  ; 
by  which  it  is  to  be  understood  (/"),  that  if  the  disclaimer  shows 
that  the  defendant  never  had  any  interest,  or  having  had  any,  that 
he  had  parted  with,  it,  or  disclaimed,  or  offered  to  disclaim  before 
the  issuing  of  the  writ,  he  will  be  entitled  to  costs  as  having  been 
improperly  made  a  party.  But  if  he  was  interested  at  the  issuing 
of  the  writ,  and  there  were  no  special  circumstances,  the  mere  fact 
of  his  saying  that  he  finds  his  interest  worth  nothing,  and  therefore 
repudiates  it,  does  not  show  that  he  was  improperly  joined,  and 
therefore  does  not  give  him  a  right  to  costs.  It  is  therefore  clear, 
that  a  simple  disclaimer  or  abandonment  of  interest  after  suit 
com.menced,  gives  no  right  to  costs,  although  the  disclaimer  states 
that  the  defendant  never  claimed,  or  pretended  to  have  any  interest ; 
and  though  it  appears  by  the  pleadings,  that  the  money  remaining 
due  is  more  than  the  value  of  the  estate  ;  if,  when  the  suit  was 
begun,  an  interest  was  then  actually  vested  in  the  defendant  (s). 
But  if  he  show  that  he  never  had  and  never  claimed  an  interest,  at 
or  after  the  commencement  of  the  suit,  it  will  be  other\vise  ;  as 
where  a  person,  named  in  a  wall  as  a  devisee  in  trust,  showed  by  his 
answer  {t)  that  he  had  always  refused  to  act,  he  was  allowed  his 
costs  ;    and  that  not  merely  of  a  short  disclaimer,  but  also  of  a 

(n)  Davis  v.  Whitmore,  28  Beav.  617;  Dillon  v.  Ashwin,  10  Jur.  (x.s.)  119: 
Talho   V.  Kemshead,  4  K.  &  J.  93  ;   Greene  v.  Foster,  22  Ch.  D.  566. 

(o)  Lock  V.  Lomas,  15  Jur.  162. 

(p)  Maxwell  v.  Wightwick,  L.  R.  3  Eq.  210 ;  Bradley  v.  Borlase,  7  W.  R.  125 ; 
Clarke  v.  Tolman,  42  L.  J.  Ch.  23  ;  Leioin  v.  Jones,  53  L.  J.  Ch.  1011. 

(5)  Mitf.  PI.  319. 

(r)  Tipping  v.  Power,  1  Hare,  405  ;  Fewster  v.  Turner,  cited  there  at  p.  408 ; 
(jahriel  v.  Sturgis,  5  Hare,  97  ;  Grigg  v.  Sturgis,  5  Hare,  93  ;  Jones  v.  Rhind,  17 
W.  R.  1091. 

(«)  Gibson  v.  Nicol,  9  Beav.  403  ;  Ohrly  v.  Jenkins,  1  De  G.  &  Sm.  543  ;  Staffurth 
V.  Pott,  2  De  G.  &  Sm.  571  ;  Buchanan  v.  Greenway,  11  Beav.  58  ;  contra,  Silcock 
V.  lioynon,  2  Y.  Coll.  C.  C.  376;  Thompson  v.  Kendall,  9  L.  J.  (n.s.)  Ch.  318; 
Dalton  V.  Lainbert,  15  L.  J.  Ch.  208.  But  these  cases  appear  to  be  unsupportable. 
(t)  Bfnbow  V.  Davies,  11  Beav.  369  ;  and  see  Wilton  v.  Jones,  2  Y.  &  Coll.  C.  C. 
244  ;  Heap  v.  Jones,  5  ^V.  R.  106.  If  properly  made  a  party,  the  mortgagee  will 
have  the  costs  over  against  the  mortgagor. 
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correspondence  set  out  in  his  answer,  which  showed  that  the  circum-  Paragraphs 
stances  were  within  the  knowledge  of  the  plaintifi,  and  that  a  simple  ^^^^ — ^^^^ 
disclaimer  should  have  been  called  for.  The  same  has  been  held 
as  to  a  person  beneficially  interested  under  a  will,  who  had  never 
claimed  any  benefit  under,  or  accepted  the  devise  {u)  ;  and  as  to  an 
equitable  incumbrancer  who  had  been  paid  off,  and  had  given  a 
receipt  for  his  debt  before  suit,  and  on  being  made  a  party  had 
offered  to  disclaim  without  any  condition  as  to  costs  {x).  The  same 
result  followed  where  the  defendant  disclaimed,  and  said  that  he  had 
assigned  whatever  interest  he  ever  had  in  the  subject-matter  of  the 
suit  to  another^  who  admitted  the  assignment  (y).  But  it  is  other- 
wise if  he  does  not  assign  until  after  the  offer  to  disclaim  (z)  ;  or  if 
disclaiming,  he  offers  to  assign  on  payment  of  costs  (a). 

1919.  A  defendant  who  shows  that  he  never  had   or  claimed  Costs  aUowed 
an  interest,  need  not  disclaim  or  offer  to  do  so  before  he  is  joined  (6).  jaJt'^oined 
If  on  being  joined  he  takes  no  step  in  the  suit,  but  states  the  facts  by  misappre- 
to  the  plaintiff's  solicitor   and  asks  if  he  is  required  to  appear  or  ^^"^^°"- 
plead,  he  will  have  his  costs  incurred  after  that  communication  (c). 

1920.  If  a    defendant  who  has  an  interest    has  disclaimed,  or  Defendant 
has    offered   to   disclaim  or  release,  he   will   be    entitled    to    his  Y-^°,  ^^^  , 

i,    /jx       -r,    .  .  ^  .»     ,  disclaimed 

costs  {d).     But   a  statement,   that  if    he    had    been    applied    to,  or  offered 

he  would  have  released    or  disclaimed  his  right,  but  that  no  such  *o/i'^claim 

1-      ,.  T     J      ^  •  ■  .   ,    °  before  action 

application  was  made  to  him,  gives  no  right  to  costs  (e)  ;   for  this  entitled  to 

shows  that  the  right  remains  in  the  defendant ;  and  it  is  not  the  ^°^^^- 

duty  of  the  plaintiff  before  action  to  ascertain  from  the  defendant 

whether  he  does  or  does  not  claim  an  interest. 

AMiere,  however,  it  was  alleged  untruly,  as  part  of  the  plaintiff's 

case,  that  they  had  applied  to  and  requested  the  defendants  to  pay 

off  the  mortgage  debts,  but  that  the  defendants  had  refused  to  do  so, 

and  the  defendants  stated  that  no  such  application  had  been  made, 

and  that  if  it  had  been,  the  defendants  would  have  released  and 

disclaimed,  they  were  held  entitled  to  their  costs  upon  the  ground 

of  the  imtrue  averment  that  the  plaintiff  had  given  the  defendant 

an  opportunity  to  disclaim  (/). 

(u)  Higgins  v.  Frankis,  15  Jur.  277.  But  query  as  to  this  case  ;  for  the  devisee 
need  not  accept  the  devise  by  any  formal  act,  but  the  estate  is  prima  facie  vested 
in  him.  If  he  has  not  disclaimed,  or  offered  to  do  so,  how  does  his  case  differ 
from  that  of  a  necessary  defendant,  who  has  not  disclaimed  before  suit  ? 

(x)  Day  v.  Gudgen,  2  Ch.  D.  209.  (y)  Glover  v.  Rogers,  17  L.  J.  Ch.  2. 

(2)  Roberts  v.  Hughes,  L.  R.  6  Eq.  20.      (a)  Land  v.  Wood,  1  L.  J.  (o.s.)  Ch.  89. 

(6)  Bellamy  v.  Brickenden,  4  K.  &  J.  670. 

(c)  Howkins  v.  Bennet,  2  H.  &  M.  567,  n. 

(d)  Lock  V.  Lamas,  15  Jur.  162  ;  Thompson  v.  Kendall,  9  Sim.  397. 

(e)  Collins  v.  Shirley,  1  Russ.  &  Myl.  638  ;  Cash  v.  Belcher,  1  Hare,  310  •  Ford  v 
White,  16  Beav.  120. 

(/)  Gurney  v.  Jackson,  1  Sm.  &  G.  97. 
P-  3  Q 
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Paragraphs 

1921—1924 

Proper  form 
of  disclaimer 
by  {jleading. 


1921.  When  a  defendant  put  in  an  imperfect  disclaimer,  stating 
only  that  she  did  not  claim  to  be  interested  ;  it  was  said  that  the 
terms  of  the  disclaimer  should  have  been  that  she  did  not  and  never 
did  claim,  and  that  she  disclaimed  ;  for  she  might  be  a  necessary- 
party  as  a  trustee,  and  yet  might  claim  no  interest  according  to 
her  own  words.  And  she  was  refused  her  costs  (g).  It  may  seem 
to  be  here  implied,  that  if  the  disclaimer  had  been  more  complete, 
costs  would  have  been  given.  But  it  is  considered,  that  this  was 
not  meant  in  a  general  sense.  In  the  case  in  question,  the  amended 
pleadings  showed  that  the  defendant  had  no  interest. 

1922.  The  assignee  of  a  banla'upt  mortgagor,  who  by  his 
answer  disclaimed  all  interest  in  the  equity  of  redemption,  and 
alleged  a  previous  offer  to  do  so,  but  claimed  another  interest  in  the 
suit,  was  neither  allowed  to  receive,  nor  ordered  to  pay  costs  (h). 

1923.  Although  the  disclaimer  of  a  defendant  may  not  in  form 
be  sufficient  to  give  him  costs,  yet  if  it  shows  that,  on  the  merits, 
he  was  not  a  necessary  party,  his  personal  representative  is  not  on 
his  death  a  proper  party  ;   and  if  joined  he  will  have  costs  (i). 

Disclaimer  1924.  It  was  held  where  a  defendant  assigned  his  interest  before 

by  defendant  answer   (now  defence),  that  he  ought  not  to   file  an  answer   and 
who  has  .  .        .  .  .        ,  ,    .      .„,         ,.  . 

assigned  his    disclaimer    Without    commumcatmg  with    the  plamtm  s  sohcitor  ; 

interest  otherwise   he    would    have  no    costs.      On   the   other   hand,   the 

pendente  lite.  .  .  .    ■^  ,     .^ 

plamtifi  ought  not,  under  such  circumstances,  to    strike    out  the 

defendant  by  amendment,  before   moving  to   dismiss  ;   and  if  he 

occasioned  the  defendant  any  costs  by   so  doing,  the  defendant 

would  be  entitled  to  be  indemnified  in  respect  of  such  costs  {k). 


Effect  of 
disclaimer  as 
mortgagor, 
but  claim  in 
another 
capacity. 

Insufficient 
disclaimer  by 
deceased 
defendant. 


{g)  Vale  v.  Merideth,  18  Jur.  992. 

{h)  Edwards  v.  Jones,  1  Coll.  C.  C.  247. 

(i)  Ridgway  v.  Kynnersley,  2  H.  &  M.  565. 

(k)  Hawkins  v.  Gardiner,  17  Jur.  780  ;  and  see  Wright  v.  Barlow,  15  Jur.  1149. 
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Paragru'phs 

Section  X.  1925-1926 

Adding"  Costs  to  the  Debt  after  Judgment. 

PARAGRAPH 

Costs  not  generally  added  after  judgment      . .  . .  . .  . .  . .     1925 


1925.  After  a  decree  had  been  made  in  a  foreclosure  suit,  and  Costs  not 
the  accounts  taken  and   report  confirmed,  the  court  refused   to  fj^jg^after 
alter   the   decree,  by  directing   that   there  should   be  no  redemp-  judgment. 
tion  until  payment  of  costs  since   incurred    by  the   plaintiff  in  a 
different  suit,  in  respect  of  property  mortgaged  to  him,  which 
upon  sale  proved  to  be  insufficient  for  payment  of  the  prior  incum- 
brancers (l).     It  seems  that  the   order  here   sought  would   have 
altered  not  merely  the  amount  payable  but  also  the  terms  of  redemp- 
tion.    But  where  a  mortgagee  of  copyholds  had  got  into  possession 
by  ejectment,  pending  the  foreclosure  suit,  at  the  hearing  of  which, 
the  costs  of  the  ejectment  amongst  other  expenses,  were  not  provided 
for,  the  court,  but   not  without  hesitation,  made  a  subsequent 
order,    that   those   costs  and    expenses  should   be  added  to  the 
principal  (m). 

Section  XI. 

Solicitor's  Costs  including  those  of  Solicitor 

Mortgagees. 

PARAQEAPH 

How  far  mortgagee  who  is  his  own,  solicitor  can  charge  profit  costs  . .  1926 

Mortgagor  can  tax  hill  of  mortgagee's  solicitor         . .          . .          . .  . .  1927 

Taxation  in  Admiralty  Division        . .          . .          . .          . .          . .  . .  1928 

Scale  of  taxation  how  regulated          . .          . .         . .          . .          . .  . .  1929 


1926.  Before  1895  it  was  not  competent  for  a  solicitor  mortgagee  How  far 
to  charge  his  client  the  mortgagor  with  profit  costs  for  perusinc'  mortgagee 

.  ,     ,    ,  .  ,,  ,.^  '='  who  IS  his 

the  title  (w),  preparmg  the  mortgage  (o),  or  conducting  actions  ;  own  solicitor 
including  the  prosecution  of  an  action  for  foreclosure,  or  the  defence  can  charge 

T)roiit  cost'' 
of  an  action  for  redemption  (j?)  (1895).     The  rule  (contrary  to  the 

exception  made  in  favour  of  solicitor  trustees  {q)  )  applied  even 

(l)  Barron  v.  Lancefield,  17  Beav.  208. 

(m)  Spurgeon  v.  Witham,  M.  R.,  Dec.  21st,  1855.     It  appeared,  however,  that 
little  or  no  opposition  was  made  to  the  order. 

(n)  Be  Robertson,  19  Q.  B.  D.  1. 

(o)  Be  Boberts,  43  Ch.  D.  52 ;  Be  Wallis,  Exp.  Lickorish,  25  Q.  B.  D.  17G. 

(p)  Stone  V.  Lickorish,  [1891]  2  Ch.  363. 

(q)  Cradock  v.  Piper,  1  Mac.  &  G.  664. 

3  Q  2 
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Paragraph    where    the   solicitor   was   only   one    of   several   co-mortgagees  (r). 
19*^6       3ut  by  the  Mortgagees  Legal  Costs  Act,  1895  [s),  it  w^as  enacted 

as  follows  : — 

(2)  (i.)  Any  solicitor  to  whom  either  alone  or  jointly  (/)  with  any 

other  person  a  mortgage  is  made,  or  the  firm  of  which  such 
solicitor  is  a  member,  shall  be  entitled  to  receive  for  all 
business  transacted  and  acts  done  by  such  soHcitor  or 
firm  in  negotiating  the  loan,  deducing  and  investigating 
the  title  to  the  property  and  preparing  and  completing 
the  mortgage,  all  such  usual  professional  charges  and 
remuneration  as  he  or  they  would  have  been  entitled  to 
receive  if  such  mortgage  had  been  made  to  a  person  not 
a  solicitor,  and  such  person  had  retained  and  employed 
such  solicitor  or  firm  to  transact  such  business  and  do 
such  acts,  and  such  charges  and  remuneration  shall 
accordingly  be  recoverable  from  the  mortgagor, 
(ii.)  This  section  applies  only  to  mortgages  made  after  the 
commencement  of  this  Act. 

(3)  (i.)  Any  solicitor  to  or  in  whom  either  alone  or  jointly  with 

any  other  person  any  mortgage  is  made  or  is  vested  by 
transfer  or  transmission,  or  the  firm  of  which  such  solicitor 
is  a  member,  shall  be  entitled  to  receive  and  recover  from 
the  person  on  whose  behalf  the  same  is  done  or  to  charge 
against  the  security  for  all  business  transacted  and  acts 
done  by  such  solicitor  or  firm  subsequent  and  in  relation 
to  such  mortgage,  or  to  the  security  thereby  created,  or 
the  property  therein  comprised,  all  such  usual  professional 
charges  and  remuneration  as  he  or  they  would  have  been 
entitled  to  receive  if  such  mortgage  had  been  made  to  and 
had  remained  vested  in  a  person  not  a  solicitor,  and  such 
person  had  retained  and  employed  such  sohcitor  or  firm 
to  transact  such  business  and  do  such  acts  ;  and  accord- 
ingly no  such  mortgage  shall  be  redeemed  except  upon 
payment  of  such  charges  and  remuneration  (w). 
(ii.)  This  section  applies  to  mortgages  made  and  business 
transacted  and  acts  done  either  before  or  after  the  com- 
mencement of  this  Act  (ic). 

(4)  In  this  Act  the  expression  "  mortgage  "  includes  any  charge 

on  any  property  for  securing  money  or  money's  worth. 

(r)  Be  Doody,  Fisher  v.  Doody,  [1893]  1  Ch.  129  ;  overruling  Be  Donaldson,  27 
Ch.  D.  544. 

(«)  58  &  59  Vict.  c.  25. 

(0  Be  Norris,  [1902]  1  Ch.  741. 

(u)  A  solicitor  who  obtained  foreclosure  before  the  Act  was  not  allowed  after  the 
Act  to  recover  these  costs,  Day  v.  Kelland,  [1900]  2  Ch.  745. 

(2-)  But  not  where  judgment  was  given  before  the  Act.  Eyre  v.  Wynn-Mackenzie. 
[1890]  1  Ch.  135. 
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1927.  The  Attorneys  and  Solicitors  Act  (y)  provides,  that  where   Paragraphs 
a  person  not  chargeable  within  the  meaning  of  the  Act  with  a  bill  1927—1930 
shall  be  liable  to  pay,  or  shall  have  paid  the  same,  the  like  applica-  Mortgagor 
tion  may  be  made  for  taxation,  and  the  same  course  pursued  on  m^rWrreo'l'^^ 
taxation,  as  if  the  application  were  made  by  the  party  chargeable,  yolicitor! 
Provided  that  in  case  the  application  be  made  when  under  the 
provisions  of  the  Act  a  reference  is  not  authorized  to  be  made, 
except  under  special  circumstances,  the  court  or  judge  to  whom 
the  application  shall  be  made  may  take  into  consideration  any 
additional  special  circumstances  applicable  to  the  person  seekin^'- 
taxation,  though  such  circumstances  might  not  be  applicable  to 
tne  party  chargeable  with  the  bill,  if  he  were  the  party  seeking  the 
taxation. 

^yhere  the  taxation  is  applied  for  by  the  mortgagor  under  the 
above  enactment,  items  which  the  mortgagor  would  not  be  liable 
to  pay  as  between  himself  and  the  mortgagee  will  be  disallowed, 
even  although  the  solicitor  would  be  entitled  to  charge  them  against 
his  client  the  mortgagee  (z). 

1928.  Mortgagee's  costs  are  taxed  in  the  Admiralty  upon    the  Taxation  in 
same  principle  as  in  Chancery  (a)  ;    i.e.,  as  between  solicitor  and  dSo^d!^ 
client  (6). 

1929.  The  scale  of  taxation  is  regulated  by  the  amount  of  the  Scale  of 
original  debt,  and  not  by  the  amount  due  when  the  litigation  reluiated.^""^ 
commences  (c).  ' 


Section  XII. 
Costs  upon  staying  Ppoeeeding-s. 


PARAGRAPH 


Cost  of  subsequent  incumbrancers  where  suit  stayed  on  payment  of  plaintiff's 

^^^^  ' 1930 

Cost  of  mortgagee  who  dismisses  his  own  suit  on  being  satisfied  from  another 

source        ' jg3j 


1930.  Upon    staying  proceedings  in  a  foreclosure  suit,   upon  Costs  of 
the  offer  of  a  puisne  incumbrancer  to  pay  the  plaintifi's  debt,  the  hSm-''^°^ 
costs  of  the  subsequent  incumbrancers,  parties  to  the  suit,  have  brancers 

(y)  6  &  7  Vict.  c.  73,  s.  38  ;  and  see  s.  40. 

{z)  Re  Longbotham  &  Sons,  [1904]  2  Ch.  152  ;  approving  Re  Cray,  [1901]  1  Ch. 
239  ;  and  see  Re  Cohen  &  Cohen  [1905]  2  Ch.  137.  These  oases  seem  to  overrule 
the  previous  authorities.  Re  Jones,  8  Beav.  479  ;  Re  Kellock,  56  L.  T.  887  :  and  Re 
Baker,  32  Beav.  526. 

(a)  The  Kestrel,  L.  R.  1  Ad.  &  E.  78. 

(6)  Re  Griffith  Jones  cfc  Co.,  53  L.  J.  Ch.  303. 

(c)  CottereU  v.  St  rattan,  L.  R.  17  Eq.  543. 
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Paragraphs   been  ordered  to  be  paid  by  the  plaintifi,  wlio  was  to  have  them  over 
1930—1931  fi-oui  the  inciimbrancer  moving  to  dismiss  {d). 

stayed  on  1931.  A  mortgagee  who    has    commenced   a  foreclosure  suit, 

JSiff's"^  pending  a  suit  to  Administer  the  mortgagor's  estate,  is  entitled, 

debt.  after  being  satisfied  imder  the  latter,  to  dismiss  his  own  suit,  and  to 

Costs  of  jj^yg  the  costs  of  it  (e). 

mortgagee 

who  dismLssea 

his  own  suit  ^^^  Jones  v.  Tinney,  Kay,  App.  xlv. 

"^"t^^^f  (*)  Brooksbank  v.  Higginbottom,  31  Beav.  3.5. 

another 


source. 
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COSTS 


A  MORTGAGEE  is  entitled  in  a  suit  for  redemption  or  foreclosure 
to  his  general  costs  of  suit.  He  is  also  entitled  to  the  costs  of 
sale  proceedings  taken  reasonably,  which  prove  abortive.  And 
the  costs  were  allowed  where  the  sale  was  abortive  by  reason 
of  the  subsequent  dishonour  of  a  cheque  which  the  auctioneer 
accepted  from  a  bidder  as  a  deposit  {a). 

The  mortgagee's  costs  include  all  costs  reasonably  and 
properly  incurred  in  recovering  the  mortgage  debt. 

A  mortgagee  is  not  allowed  to  add  to  his  mortgage  debt 
the  costs  of  unsuccessful  litigation  undertaken  by  himself 
without  the  approval  of  the  mortgagor  (&). 

When  a  person  is  served  with  an  appointment  to  attend 
upon  proceedings  in  the  Master's  office  and  neglects  to  attend, 
such  non-attendance  shall  be  treated  as  a  disclaimer  (c). 

The  general  rule  is  that  costs  are  in  the  discretion  of  the 
Court  or  judge  ;  and  no  order  as  to  costs  only  which  by  law 
are  left  to  the  discretion  of  the  Court  is  subject  to  appeal  except 
by  leave  of  the  Court  or  judge  making  the  order  {d). 

But  the  discretion  of  the  Court  or  judge  does  not  extend 
to  deprive  a  mortgagee  of  any  right  to  costs  to  which  he  would 
be  entitled  according  to  the  rules  acted  upon  in  courts  of  equity 
prior  to  the  Ontario  Judicature  Act,  1881.  A  mortgagee  may 
be  deprived  of  his  costs,  or  even  ordered  to  pay  costs,  if  he 
resists  the  right  to  redeem,  makes  unfounded  claims,  improperly 
refuses  to  account  or  causes  vexatious  delays  and  unnecessary 
costs  (c). 

(«)  Cameron  v.  Mailroy  (1884),   1  Man.  E.  242 ;  M'Eenzie  v.  M'Leod,  ante. 
p.  502^. 

(b)  Wells  V.  Trust  and  Loan  Co.  of  Canada  (1884),  9  O.  E.  170. 

(c)  Hatt  V.  Park  (1858),  6  Gr.  553. 

(d)  Ont.  Jud.  Act  II.  S.  O.  (1897),  c.  51,  s.  72. 

(e)  Bry.fon  v.  Huntington  (1877),  25  Gr.  265;  Miller  v.  Broion  (1882),  3  O.  E. 
210  ;  Graham  v.  Boss  (1883),  6  O.  E.  154. 
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A  mortgagee  will  not  be  deprived  of  costs  merely  because 
he  ho7ia  fide  claims  more  than  is  due  to  him. 

In  New  Brunswick  it  has  been  held  that  a  mortgagee  will 
not  be  deprived  of  his  costs  in  a  suit  for  redemption  made 
necessary  by  a  dispute  as  to  the  rate  of  interest  to  which  he 
is  entitled  (/). 

A  defendant  who  answered,  and  later  on  filed  a  disclaimer, 
would  lose  his  costs,  even  if  successful  in  having  the  bill  dis- 
missed as  against  him  {g). 

Where  in  a  redemption  action  the  mortgagee  claimed  $905 
to  be  due  and  the  balance  due  was  found  to  be  $1.32,  it  was 
held  that  as  the  defendant  had  advanced  his  claim  honestly 
and  under  a  reasonable  belief  that  the  sum  claimed  was  due 
he  was  entitled  to  the  benefit  of  the  rule  that  a  mortgagor 
coming  to  redeem  is  liable  for  the  costs  if  the  balance  is 
found  in  favour  of  the  defendant  {h). 

And  a  claim  by  a  mortgagee  to  consolidate  securities  which 
is  not  allowed  is  not  misconduct  so  as  to  disentitle  him  to 
costs  {i). 

Where  the  mortgagees  refused  to  assign  their  mortgage 
under  the  Act  respecting  Mortgages  of  Eeal  Estate  {h)  to  the 
nominee  of  the  mortgagor  on  the  ground  that  subsequent 
mortgagees  had  not  assented,  and  an  application  was  made  to 
the  Court  for  an  order,  the  mortgagees  were  required  to  pay 
the  costs  occasioned  by  their  refusal  {I). 

Under  a  judgment  or  order  of  reference  the  Master  has 
power  to  report  special  circumstances ;  and  if  the  plaintiff  in 
a  redemption  action  claims  that  the  mortgagee  has  disentitled 
liimself  or  made  himself  liable  to  costs,  the  disposition  of  the 
costs  may  be  reserved  until  after  the  Master  has  made  his 
report.  The  Master  should  report  any  matter  bearing  on  the 
question  of  costs  (?»). 

(/)  TlKmas  V.  Girvan  (1897),  1  N.  B.  Eq.  314. 

(f/)  M'K'-nzie  v.  M'Leod,  4  N.  B.  Eq.  72;  5  E.  L.  R.  172;   G  E.  L.  R.  553; 
39  N.  B.  K.  2:i(J. 

(h)  Little  V.  Br  linker  (1880),  28  Gr.  191. 

(/)  fitark  V.  Re!d  (189.-)),  26  0.  R.  257. 

(/O  It.  S.  0.(1897),  c.  121,8.  2. 

(0  Q»i*'?n'«  College  v.  Claxton  (1894),  25  0.  R.  282. 

(m)  Slmpgon  v.  ITorne  (1880),  28  Gr.  1  ;  Hayes  v.  Uayes  ri881),  29  Gr.  90. 


COUNTY   COURTS  JURISDICTION  966c 

Section  23  of  the  County  Courts  Act  provides  that  County 
Courts  shall  have  jurisdiction — 

1.  In  all  causes  and  actions  relating  to  debt,  covenant,  and 
contract,  to  $600,  where  the  amount  is  liquidated  or  ascer- 
tained by  tlie  act  of  the  parties  or  by  the  signature  of  the 
defendant ; 

(2)  In  actions  by  a  legal  or  equitable  mortgagee  whose  mort- 
gage has  been  created  by  some  instrument  in  writing,  or  a  judg- 
ment creditor,  or  a  person  entitled  to  a  lien  or  security  for  a 
debt,  seeking  foreclosure  or  sale,  or  otherwise,  to  enforce  his 
security,  where  the  sum  claimed  as  due  does  not  exceed 
$200 ; 

(3)  In  actions  by  a  person  entitled  to  redeem  any  legal  or 
equitable  mortgage  or  any  charge  or  lien,  and  seeking  to 
redeem  the  same,  where  the  sum  actually  remaining  due  does 
not  exceed  $200. 

(4)  In  actions  by  any  person  seeking  equitable  relief  in 
respect  of  any  matter  whatsoever,  where  the  subject  matter 
involved  does  not  exceed  $200. 

And  the  County  Courts  have  power  as  regards  actions 
within  their  jurisdiction  to  grant  the  same  relief,  redress  or 
remedy  as  may  be  granted  by  the  High  Court  {n). 

Where  the  amount  due  to  the  plaintiff  as  mortgagee  is  less 
than  $200,  but  there  is  a  subsequent  incumbrancer  to  whom 
more  than  that  sum  is  due,  the  action  will  be  brought  properly 
in  the  High  Court  (o). 

"Where  a  mortgagee  exercised  his  power  of  sale  realizing 
$350,  and  it  was  found  on  a  bill  filed  by  the  mortgagor  for 
an  account  that  the  amount  coming  to  the  mortgagor  was 
$139,  it  was  held  that  the  mortgagor  was  entitled  to  costs 
on  the  higher  scale,  "the  subject  matter  involved"  being 
$350  (^). 

The  mortgagees  after  the  exercise  of  the  power  of  sale  in 
their  mortgage,  which  was  security  for  $6705,  claimed  that 
$182.61  was  still  due  to  them,  but  on  an  account  being  taken  it 

(//)  R.  S.  O.  (1897),  c.  o5,  s.  22,  ante,  p.  774c. 

(o)  Hyman  v.  Eooti<  (1865),  11  Gr.  202. 

(p)  M'Gillicuddy  v.  Griffin  (187:5),  20  Gr.  81. 
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was  found  that  $20.07  was  due  to  the  mortgagor.  It  was  held 
that  the  amount  involved  consisted  of  the  two  last-mentioned 
runs  or  a  total  of  §200.68,  and  that  the  costs  were  properly 
taxed  on  a  higher  scale  (q).  In  Boulton  v.  Roioland  (r)  the 
mortgagee  sold  under  his  powers  of  sale  for  $5517,  the  whole 
of  which  he  claimed  to  be  entitled  to  keep.  The  mortgagor 
brought  action  for  an  account  and  for  payment  of  the  surplus, 
and  it  was  found  on  a  reference  that  a  sum  of  $136  was  due  to 
the  mortgagor.  It  was  held  that  the  general  rule  that  a  mort- 
gagee is  entitled  to  his  costs  did  not  apply,  this  not  being  a 
foreclosure  or  redemption  suit  l)ut  the  case  of  a  defendant 
receiving  money  for  the  plaintiff  and  being  sued  therefor,  and 
the  mortgagor  was  declared  entitled  to  his  full  costs  of  suit. 

Under  the  Act  respecting  Mortgages  of  Eeal  Estate  (s)  the 
mortgagee's  costs  may,  without  an  order,  be  taxed  by  one  of  the 
taxing  officers  of  the  Supreme  Court  of  Judicature,  or  by  the 
Local  Master,  at  the  instance  of  any  party  interested.  Provision 
is  also  made  by  the  Act  respecting  Solicitors  for  the  taxation  of 
the  bill  of  the  mortgagee's  solicitor.  A  mortgagor  is  a  third 
party  within  the  act  so  as  to  entitle  him  to  have  the  mortgagee's 
costs  taxed  (t). 

Where  a  fii\st  mortgagee  sells  under  the  power  of  sale 
contained  in  his  mortgage,  a  subsequent  mortgagee  is  entitled 
to  an  order  to  tax  the  first  mortgagee's  costs  of  exercising  the 
power,  such  costs  to  be  taxed  as  between  solicitor  and  client  (u). 
If  the  mortgagee  has  paid  his  solicitor's  costs  and  so  precluded 
liimself  from  taxing  the  bill,  the  mortgagor,  who  stands  simply 
in  the  place  of  the  mortgagee,  has  no  right  to  tax  the  costs.  If 
the  mortgagee  has  paid  the  solicitor  more  than  the  proper  costs, 
the  mortgagor's  only  remedy  is  against  the  mortgagee  for  an 
account  (x). 

iq)  Morion  v.  Hamilton  Provident  and  Loan  Society  (1885),  11  P.  E.  82. 

(r)  (1883),  4  0.  K.  720;  Beatty  v.  O'Connor  (1884),  5  O.  R.  747. 

(8)  II.  S.  O.  (1897),  c.  121  8.  31). 

(0  Ex  parte  Glagx,  re  McDonald  (18G3),  3  P.  R.  138. 

(u)  Jle  Crerar  and  Muir  (187'J),  8  P.  II.  56 ;  Re  O'Donohoi-  (1868),  4 
P.  U.  260. 

(x)  lie  M'Domdd,  M-Donald  and  Marsh  (1879),  8  P.  R.  88  ;  lie  Crony n,  Kew 
and  B'ttH  (1880),  8  P.  K.  372 ;  see  section  (49)  of  tlie  Act  respecfiiig  Solicitors, 
J{.  S.  O.  (IsOT),  c.  174  (49) ;  and  see  M'Kinnon  v.  Andiri'on,  ante,  p.  774/". 
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Demaudiuy;  much  more  tliau  is  afterwards  found  to  be  due 
is  not  such  misconduct  on  the  part  of  a  mortgagee  as  will  deprive 
him  of  his  costs.  To  relieve  the  mortgagor  from  liability  to 
costs  he  must  make  an  unconditional  tender  of  the  amount 
actually  due  (//). 

(y)  Daliman  v.  Dagenais  (1903),  5  O.  L.  R.  265  ;  aee  also  Sturgess  v.  Bitner 
ante,  p.  412.s' ;  Middleton  v.  Scott,  ante,  p.  932;;.  ' 


CHAPTER   y. 

Of  the  Judg-ment  and  of  Matters  consequent 
on  the  Disehapg'e  of  the  Security. 

PARAGRAPH 

Section  I.— The  Nature  and  Form  Of  the  Judg-ment        ..   1932—1951 

„      IL— The  Time  allowed  for  Payment 1952—1954 

,,     III.— Enlarging"  the  Time  for  Payment  and  opening- 

of  the  Foreclosure 19  55—1975 

,,  IV.— The  Reconveyance  and  Delivery  by  the 
Mortgagee  of  Possession  of  the  Estate  and 
Discharge  of  the  Security         1976—2001 

„       v.— The  Right  to  Policies  of  Insurance  effected 

as  Collateral  Securities 2002—2009 

„      VI.— Judgments  for  sale 2010-2023 

,,    VII— Judgments  and  Orders  against  Infants  and 

Trustees         2024—2041 

,,  VIII.— Judgments  against  Married  Women  ..        ..  2042 

„     IX.— The  Delivery  of  the  Title  Deeds 2043—2047 

„      X.— Loss  of  the  Title  Deeds       2048—2049 

„     XL— Order  absolute  for  Foreclosure 2050—2056 

„    XII.— The  Dismissal  of  the  Bill  for  Redemption    ..  2057—2059 

Section  I. 
The  Nature  and  Form  of  the  Judg-ment. 

PARAGRAPH 

General  form  of  jvdgment  in  redemption  or  foreclosure  action        ..  ..     1932 

Price  of  redemption  the  same  whether  action  he  for  redemption  or  fore- 

closure       . .         . .         . .         . .         . .         . .         . .         . .         . .     1933 

Form  of  judgment  where  there  are  several  mortgages  in  succession  . .     1934 

Directions  in  judgment  to  meet  contingency  of  subsequent  incumbrancer 

redeeming  . .  . .  . .  . .  . .  . .  . .  . .     1935 

In  certain  cases  failure  to  redeem  does  not  entail  foreclosure  ..  ..     1936 

Form  of  judgment  where  first  mortgagee  is  also  part  owner  of  equity  of 

redemption  . .  . .         . .  . .  . .  . .  . .  . .     1937 

Form  of  judgment  where  puisne  mortgagee  seeks  foreclosure  and  redemp- 
tion of  estates  previously  mortgaged  in  distinct  portions  to  several 
mortgagees  . .  . .  . .  . .  . .  . .  . .  . .     1938 

Where  plaintiff  is  first  and  also  fifth  mortgagee  and  is  redeemed  by  fourth, 

he  must  redeem  fourth  or  have  action  dismissed  with  costs      ..         ..     1939 
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Paragraph  .  pakagraph 

iQOQ  Mortgagee  of  shares  suing  company  which  lorongly  claims  forfeiture  of 

sluires  for  non-payment  of  calls  ..  ..  ..  ..  ..  1940 

Where  mortgagor  claims  to  he  entitled  to  set  off        . .  . .  . .  . .  1941 

Form  tchere  mortgage  debt  is  payable  by  instalments  . .  . .  . .  1942 

Form  ichere  one  j^erson  lias  mortgaged  his  property  as  security      . .  . .  1943 

Form  where  loife's  property  mortgaged  . .  . .  . .  . .  . .  1944 

Form  where  there  has  been  a  svh-mortgage    . .  . .  . .  . .  . .  1945 

Form  where  sub-mortgage  made  by  puisne  mortgagee  after  decree  for  fore- 
closure nisi  against  him  . .  . .         . .  . .  . .  . .  . .  1946 

Form  where  purchaser  of  undivided  shares  of  land  pays  off  mortgage  on 

entirety 1947 

Form  of  judgment  for  redemption  of  annuity  granted  by  way  of  security . .  1948 
Form  where  mortgage  of  land  is  combined  with  security  on  chattels  or 

choses  in  action    . .         . .         . .         . .         . .         . .         . .         . .  1949 

Importance  in  such  cases  of  not  inserting  provisions  restricting  right  to 

sale  of  chattels  or  chose  in  action  . .  . .  . .  . .  . .  1950 

Form  where  mortgagee  joins  claim  for  foreclosure  with  claims  for  general 

administration     ..  ..  ..  ..  ..  ..  ..  ..  1951 


General  form       1932.  The    JLidgment  will  be  prefaced  in  a  redemption  action 

of  judgment    \yy  g^  declaration  that  the  right  of  redemption  is  subsistino- ;   or,  in 
in  redemption     "      .     ^       ,-  i      i  n     i  •  .        . 

or  foreclosure  a  smt  for  foreclosure  or  sale  by  a  declaration  that  the  security  is 

action.  valid  (a),  where  those  matters  have  been  in  dispute.     It  declares, 

where  necessary,  the  rights  and  priorities  as  well  of  the  several 
incumbrancers  as  of  any  person  who  has  a  paramount  claim  on  the 
estate  (b)  ;  and  after  providing  for  other  incidental  matters  it 
directs  that  the  accounts  be  taken  (c),  and  where  necessary,  that 
rests  be  made  against  a  mortgagee  in  possession  (1793),  and  that 
the  sum  due  from  him  on  account  of  his  receipts  be  applied  in  pay- 
ment first  of  interest  and  then  of  principal  (d)  (1514).  To  the 
amount  due  to  each  mortgagee  in  respect  of  his  own  debt,  are  added 
all  sums  which  may  have  been  paid  for  the  redemption  of  preceding 
incumbrancers,  and  to  which  he  may  be  declared  to  be  entitled  for 
improvements  (1782),  or  for  payments  in  respect  of  or  for  the 
protection  of  his  security,  or  of  the  estate  (1775). 

The  mortgagor,  when  an  order  for  personal  payment  has  been 
prayed  against  him,  will  then  be  ordered  to  pay  the  debt  to  the 
mortgagee  within  a  limited  time,  usually  six  months  from  the  date 
of  the  master's  certificate  (e),  and  upon  his  doing  so,  the  mort- 
gagee will  be  ordered  to  reconvey  to  the  mortgagor,  when  a  con- 
veyance is  necessary,  and  to  deliver  to  him  all  deeds  and  documents 

(a)  Holmes  v.  Turner,  7  Hare,  367,  note  and  form  ;  Faulkner  v.  Daniel,  3  Hare, 
199,  establishing  judgment  debt ;  Carlon  v.  Farlar,  8  Beav.  526  ;  Seton,  1897, 
Ed.  6. 

(6)  Jones  v.  Griffith,  2  CoU.  C.  C.  207. 

(c)  For  form  of  foreclosure,  judgment  by  consent  \vithout  account,  see  Boydell  v. 
Manby,  9  Hare,  App.  liii.  And  for  form  avoiding  the  necessity  for  certificate,  see 
Seton,  1890,  Ed.  6. 

(d)  See  Tfiorner/croft  v.  Crockett,  2  H.  L.  C.  239.  As  to  form  where  a  receiver 
lias  been  in  receipt  of  rents  and  profits,  see  infra  (1963),  and  Simmons  v.  Blandy, 
11897]  ICh.  19. 

(e)  Plan  V.  Mendel,  27  Ch.  D.  246. 
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relating  to  the  property.  The  same  course  is  followed  as  to  any  other  Paragraphs 
person  entitled  to  redeem,  but  who  is  not  liable  to  an  order  for  1932—1934 
personal  payment,  upon  payment  of  the  sum  found  due  from  him. 
In  either  case,  on  non-payment  by  the  person  who  was  ordered, 
or  was  declared  to  be  at  liberty  to  pay,  he  is  directed  to  be  fore- 
closed (unless  he  is  plaintiff  in  an  action  for  redemption)  whether  the 
mortgage  be  legal  or  equitable  ;  with  the  addition,  in  the  case  of 
an  equitable  mortgage,  that  a  conyeyance  is  to  be  executed  by  the 
mortgagor  to  the  mortgagee  (/).  But  if  he  be  plaintiff  in  an  action 
for  redemption,  his  action  will  be  dismissed  (2057)  ;  and  thereupon 
as  in  the  ordinary  case  of  foreclosure,  the  mortgagee  will  be  entitled 
to  hold  the  estate  free  from  the  debts  in  payment  of  which  default 
has  been  made.  Where  a  sale  has  been  ordered  in  lieu  of  foreclosure, 
it  will  take  place  in  default  of  payment  at  the  appointed  time  ;  and 
the  produce  having  been  distributed  among  the  incumbrancers, 
according  to  their  several  rights  and  priorities,  the  surplus,  if  any, 
will  be  paid  to  the  person  who  is  the  ultimate  owner  of  the  equity 
of  redemption. 

1933.  And  here  it  is  to  be  noted,  that  whether  the  suit  be  by  Price  of 
mortgagor  or  mortgagee,  the  price  of  redemption  is  the  same  {g).  ^^e's^me"'^ 
Each  party,  according  as  he  may  be  plaintiff  or  defendant,  may  be  whether 
subject  to  particular  equities  arising  out  of  those  characters,  but  no  ^edemptbnor 
distinction  is  made  as  to  the  course  and  order  of  redemption,  foreclosure. 
between  a  suit  in  which  the  owner  is  seeking  to  clear  his  estate 

from  incumbrances,  and  that  in  which  the  first  {h)  or  a  subsequent  {i) 
mortgagee  is  seeking  to  get  possession  of  the  estate  in  satisfaction 
of  his  debt.  And  though  the  mortgagee  submits  to  depart  from 
the  common  form  of  the  judgment  in  one  particular,  (as  if  it  direct 
an  account,  and  then  reserves  further  consideration  instead  of  the 
usual  order  for  payment  or  foreclosure),  yet  he  retains  his  right  to 
have  the  further  order  made  in  the  usual  form  {h). 

1934.  "Where    there  are  several  mortgages  in  succession,    the  Form  of 
judgment  proceeds  upon  the  principle,  that  the  second  mortgagee,  ^^vi^li.'^ there 
as  the  first  assignee  of  the  equity  of  redemption,  fills  the  place  and  are  several 
acquires  the  rights  of  the  mortgagor  (J)  ;     and  he  has,  therefore,  ^ccessKm.'" 
the  first  right  to  redeem,  upon  payment  of  what  is  due  to  the  first 
mortgagee,  who,  upon  such  payment,  is  ordered  to  convey  to  the 

(/)  See  Dymond  v.  Croft,  3  Ch.  D.  512  ;  Greenough  v.  Littler,  15  Ch.  D.  93  ;  Lees 
V.  Fisher,  22  Ch.  D.  283. 

(g)  Du  Vigier  v.  Lee,  2  Hare,  326  ;   Watts  v.  Symes,  1  De  G.  M.  &  G.  240. 

(h)  Barnes  v.  Fox,  Seton,  1980,  Ed.  6. 

(i)  Jacksonv.Brettall,Scton,1982,  Ed.  6. 

{k)  Dunstan  v.  Patterson,  2  Ph.  341.  See  observation,  Watts  v.  Symes,  1  De  G. 
M.  &  G.  at  p.  242. 

(I)  Ex.  gr.  In  taking  the  account  the  second  mortgagee  may  assert  such  equity 
as  the  mortgagor  himself  might  have  to  exclude  any  particular  item.  Mainland  v. 
Upjohn,  41  Ch.  D.  126. 
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Paragraphs  second  mortgagee  ;  but,  iu  default  of  payment,  the  latter  is  fore- 
1934^1935  closed.  The  second  mortgage,  being  thus  removed  out  of  the  way 
by  foreclosure,  an  account  is  taken  of  the  first  mortgagee's  sub- 
sequent interest  and  costs,  and  upon  payment  thereof,  w-ith  the 
amount  originally  found  due,  the  third  mortgagee  may  redeem  him, 
and  in  default  is  foreclosed  (m)  ;  and  this  process  is  carried  on  as 
to  all  the  successive  incumbrancers,  until  the  mortgagor  or  ultimate 
owner  of  the  equity  of  redemption  alone  remains,  when  he  may 
in  like  manner  redeem,  and  in  default  stands  foreclosed  ;  and  then 
the  estate  remains  to  the  first  mortgagee,  free  from  all  incumbrances. 
And  note,  that  where  there  are  several  incumbrancers,  and  the 
mortgagor's  suit  for  redemption  is  dismissed  (which  is  generally 
equivalent  to  foreclosure  (2058)  ),  the  last  incumbrancer  becomes 
quasi  mortgagor,  and  the  others  become  first  and  subsequent 
incimibrancers  according  to  their  priorities  {n).  As  to  whether 
successive  periods  for  redeeming  will  be  allowed  to  the  successive 
incumbrancers,  or  whether  one  time  only  will  be  limited  for  redemp- 
tion, see  infra  (1954). 

Directions  in       1935.  It  has  been  thus  far  assumed,  that  none  of  the  successive 
m&ft™cm-  *°    incumbrancers  have  exercised  their  rights  of  redemption.     But  the 
tingency  of     judgment,  in  the  next  place,  provides  for  the  exercise  of  these 
incumbrancer  rights,  by  directing,  that  in  case  the  second  mortgagee  shall  redeem 
redeeming,      the  first,  an  account  shall  be  taken  of  what  is  due  to  the  person 
so  redeeming   on   his   own  security,  and  for  what  he  shall  have 
paid  the  first  mortgagee,  with  interest  thereon  (1836),  and  costs  ; 
and  upon  payment  of  the  aggregate  of  these  sums,  the  third  mort- 
gagee has  liberty  to  redeem  the  second,  in  default  of  which  he 
is  foreclosed  according  to  the  process  first  pointed  out ;    and  a 
further  account  having  been  taken  of  what  is  due  to  the  second 
mortgagee  in  respect  of  his  own  debt,  and  of  his  payments,  the 
next  incumbrancer,  or,  if  there  be  none,  the  mortgagor  will  be  at 
liberty  to  redeem. 

But  if  the  third  mortgagee  shall  have  redeemed  the  second,  an 
account  is  taken  of  what  is  due  to  the  third,  in  respect  of  his 
security,  and  of  what  he  has  paid  ;  and  he  may  be  redeemed 
by  the  next  incumbrancer,  or  the  ultimate  owner  of  the  equity 
of  redemption. 

Finally,  upon  non-payment  to  the  last  person  to  be  redeemed 
of  what  he  shall  have  paid  to  the  prior  incumbrancers,  and  of  his 
own  principal,  interests  and  costs,  the  owner  of  the  equity  himself 
stands  absolutely  foreclosed,  and  the  estate,  as  before,  remains  in  the 

(m)  In  Bingham  v.  King,  14  W.  R.  414,  a  puisne  mortgagee,  -nho  verified  the 
amount  of  his  debt  by  affidavit,  obtained  an  order  for  payment  without  takmg  a 
formal  account,  out  of  surplus  proceeds  of  sale  paid  in  by  the  first  mortgagee; 
cre<litorH,  however,  being  allowed  time  to  dispute  the  account. 

(n)  CoUiwjham  v.  Earl  of  Shrewsbury,  3  Hare,  627. 
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liands  of  such  one  of  the  incumbrancers  as  has  cleared  off  the  rest,   Paragraphs 

1 QOK 1 QSv 

free  from  all  the  debts  which  afiected  it. 

1936.  But  here  it  is  to  be  observed,  that,  although  redemption  In  certain 
is  commonly  enforced  by  foreclosure,  that  kind  of  relief  is  not  a  Jo'^^edetlr" 
necessary  consequence  of  default  in  payment  of  the  money  ;    for  does  not 
the  redemption  may  be  merely  permissive.     Thus  a  tenant  in  tail  ^^ll^^^^^^^^ 
of  incumbered  estates,   the  settlor  of  which  has  covenanted  to 

relieve  them  from  incumbrances,  and  has  thus,  as  between  himself 
and  the  persons  taking  under  the  settlement,  thrown  the  debts 
upon  his  unsettled  estates,  may  redeem  if  he  will  pay  off  all  the 
incumbrancers.  But  if  this  right  of  redemption  be  worked  out, 
in  the  course  of  a  suit  by  a  person  who  is  subject  to  the  same  equities 
as  the  settlor  (as,  for  example  (o),  his  bankruptcy  trustee),  there 
will  be  no  foreclosure  on  default,  but  dismissal  only,  against  the 
tenant  in  tail ;  for  the  trustee  cannot  foreclose  one  whose  estate 
the  bankrupt  has  covenanted  to  relieve  from  liability. 

Again,  it  seems  that  if,  for  any  reason,  the  judgment  to  account, 
instead  of  being  made  in  the  usual  manner,  proceeds  upon  the 
undertaking  of  the  mortgagor  to  pay  what  shall  be  found  due,  the 
mortgagee,  relying  upon  this  undertaking,  cannot  avail  himself 
of  the  right  to  foreclose  if  default  be  made  in  the  payment  (p). 

1937.  Where  there  are  several  mortgagees,  and  the  first  is  also  Form  of 
part  owner  of  the  equity  of  redemption,  the  judgment  directs  {q),  ^^^^^^^^^^ 
that  upon  payment  to  the  first  mortgagee  of  all  that  is  due  to  him,  mortgagee 
by  the  second,  the  former  shall  convey  the  whole  estate,  subject  to  ^^^^^^  ^^^ 
his  right  to  redeem  the  part  in  the  equity  of  redemption  whereof  equity  of 
he  is  interested  ;    on  default  of  payment,  the  second  mortgagee  is  redemption, 
foreclosed  in  the  usual  manner. 

The  owner  of  the  residue  of  the  equity  of  redemption  redeems 
on  payment  of  all  that  is  due,  but  receives  a  conveyance  only  of 
that  part,  in  which  he  is  interested  (r). 

In  case  of  redemption  by  the  second  or  other  subsequent 
mortgagee,  he  is  redeemable  in  his  turn  by  the  fijst  mortgagee, 
being  owner  of  part  of  the  equity,  and  by  the  owner  of  the  residue 
of  the  equity,  on  payment  by  each  of  a  part  of  the  mortgage  debt 
proportioned  to  his  share  ;  and  upon  redemption,  the  estate  is 
conveyed  to  them  in  the  proportions  in  which  they  were  entitled.     If 

(o)  Chappell  v.  Eees,  1  De  G.  M.  &  G.  .393. 

(p)  Dunstan  v.  Patterson,  2  Ph.  341. 

{q)  Samhroke  v.  Hanhury.  Seton,  2076,  Ed.  6.  See  Sober  v.  Kemp,  6  Hare,  160,  n. 
See  the  decree  in  Lloyd  v.  Douglas,  4  Y.  &  C.  449. 

(r)  But  query  if  he  ought  not  to  have  a  conveyance  of  all,  subject  to  the  right 
of  the  first  mortgagee  to  redeem  his  share  of  the  equity  again,  upon  payment  of 
a  proportion  ;  on  the  principle  that  the  mortgagee  must  be  entirely  redeemed,  or 
not  at  all ;  or  whether,  to  avoid  such  a  circuity,  the  part  o^vner  of  the  equity 
ought  not,  in  the  first  instance,  to  redeem  the  mortgagee  on  payment  of  a  sum 
proportioned  to  the  redeeming  party's  share. 
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Form  where 
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the  fii'st  mort^T-acee  does  not  make  the  payment  in  respect  of  his 
share  in  the  equity,  the  suit  in  respect  thereof  is  dismissed.  And 
upon  the  like  default  by  the  other  omier  of  the  equity,  he  is  fore- 
closed. 

1938.  A\here  a  puism  mortgagee  of  estates,  distinct  portions 
of  which  have  been  previously  mortgaged  to  several  persons,  seeks 
redemption,  and  to  foreclose  the  mortgagor,  he  is  entitled  to  a 
judgment  that  he  may  redeem  both  or  either  of  the  estates.  If  he 
redeems  both,  he  may  foreclose  the  mortgagor  unless  he  also  redeems 
both  ;  if  he  redeems  but  one,  the  mortgagor  must  redeem  that  one 
or  be  foreclosed  ;  and  as  to  that  which  the  plaintiff  does  not  redeem, 
his  suit  will  be  dismissed  (s),  with  costs  (t). 

1939.  And  where  a  society  which  was  first,  third,  and  fifth 
mortgagee,  sued  for  foreclosure,  and  the  fourth  mortgagee  redeemed 
the  first,  second,  and  third  mortgages,  it  was  held  that  unless  the 
society  redeemed  the  fourth  mortgage  (along  with  the  first,  second, 
and  third,  which  the  fourth  mortgagee  had  already  redeemed),  it 
must  pay  the  costs  of  the  action  (w). 

1940.  Where  a  mortgagee  of  shares  upon  which  call  had 
been  made  since  the  date  of  the  security,  filed  his  bill  to  enforce 
his  security,  ofiering  to  pay  the  subsequent  calls,  the  company, 
disputing  the  security  on  the  ground  that  the  shares  were  forfeited, 
were  treated  as  puisne  mortgagees  disputing  the  priority  of  the  first 
incumbrancer,  whom  they  were  ordered  to  redeem  ;  paying  his 
debt  and  the  calls  paid,  less  the  sums  received  by  him  on  account 
of  profits  [x). 

1941.  If  the  mortgagor  be  entitled  to  a  set-off,  the  court  may 
give  him  the  benefit  of  his  set-off,  and,  upon  payment  into  court 
by  the  mortgagor  of  the  principal  and  interest,  the  foreclosure  may 
be  suspended  until  both  accounts  have  been  taken  {y). 

1942.  Where  the  mortgage  debt  is  payable  by  instalments,  the 
order  will  direct  payment  of  the  amount  certified  to  be  already 
due,  and  will  declare,  if  necessary,  that  the  mortgagee  has  a  charge 
in  respect  of  the  unpaid  instalments  ;  and  will  give  him  liberty  to 
apply  in  chambers  for  the  purpose  of  giving  effect  to  it  (2). 

1943.  Where  one  person  has  mortgaged  his  estate  as  a  surety 
for  another,  who  has  also  mortgaged  his,  the  judgment  is  so  framed 


(s)  Pdly  V.  Wathen,  7  Hare,  351—363  ;  App.  on  another  point,  1  De  G.  M.  &  G. 
l(j.  Where  a  mortgagee  entitled  to  several  securities  has  no  right  to  tack,  redemp- 
tion will  be  directed  according  to  priority. 

(t)  Halletl  V.  Furze,  31  Ch.  D.  312. 

(u)  Mutual  Life  Assurance  Society  v.  Langley,  32  Ch.  D.  460. 

(x)  Watson  v.  Eales,  23  Beav.  294.  {y)  Dodd  v.  Lydall,  1  Hare,  333. 

(z)  Greenough  v.  Littler,  15  Ch.  D.  93  ;  Nives  v.  Nives,  15  Ch.  D.  649. 
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as  to  give  the  surety  the  full  benefit  of  his  rights,  against  the  estate   Paragraphs 
of  the  principal  debtor.     And  the  right  of  redemption  being  given  '■^^^     l""*"* 
to  both,  it  is  ordered,  that  if  the  money  be  paid  by  the  principal  gaged  his 
debtor,  the  estates  shall  be  conveyed  to  their  respective  owners  ;  g^^^^^^y  ^  ^^ 
but  if  by  the  surety,  both  estates  are  conveyed  to  him,  and  he,  of 
course,  holds  that  which  belongs  to  his  principal,  subject  to  redemp- 
tion by  him.     If  neither  principal  nor  surety  redeems,  the  equities 
of  both  their  estates  are  foreclosed  (a). 

But  as  no  relief  will  be  given  against  a  surety  beyond  the  express 
terms  of  his  contract,  his  mortgage  of  a  reversionary  interest  will 
not  be  subject  either  to  sale  or  foreclosure,  if  its  operation  be  limited 
to  the  application  of  the  proceeds  when  it  falls  into  possession  (6). 

1944.  AMiere  there  were  several  mortgages  of  a  wife's  freehold  Forms  where 
and  leasehold  by  her  and  her  husband,  to  the  same  mortgagee,  to  ^^ropert 
secure  several  sums  (the  title  deeds  of  the  freeholds  being  also  mortgaged. 
declared  by  memorandum  to  be  deposited  as  a  security  for  the  sum 
secured  by  the  leaseholds),  and  after  a  second  security  on  the 
whole  property  to  another  incumbrancer,  the  husband  became 
insolvent ;  the  decree  (c)  was  as  follows  : — It  first  declared  that 
the  wife  had  a  separate  right  to  redeem  the  leaseholds,  and  directed 
that,  in  taldng  the  accounts,  the  costs  should  be  apportioned 
between  the  securities  of  the  first  mortgagee,  and  that  the  several 
amounts  due  on  those  securities  respectively  should  be  distinguished. 
Then  after  the  usual  provision  for  redemption  by  the  second  incum- 
brancers, and  the  husband's  assignees  successively,  it  directed  that 
the  wife  should  be  at  Hberty  to  redeem  the  first  mortgagees,  or  be 
foreclosed,  as  to  the  leaseholds,  on  payment  of  the  amount  due  on 
the  leasehold  security  ;  that  in  case  the  second  mortgagees  should 
redeem  the  first  as  to  both  securities,  the  mortgagor's  assignees 
might  redeem  them,  or  be  foreclosed,  upon  which  the  wife  should 
redeem  the  second  incumbrancers  in  respect  of  the  leaseholds,  or 
be  foreclosed  ;  and  that  in  case  the  mortgagor's  assignees  should 
redeem  either  the  first  or  the  second  incumbrancers  as  to  both 
securities,  the  mortgagor's  wife  should  redeem  the  assignees  in  respect 
of  the  leasehold  security,  or  be  foreclosed  as  before  {d). 

Where  the  husband  and  wife  joined  in  a  mortgage  of  the  wife's 
estate  to  secure  the  husband's  debt,  and  the  equity  of  redemption 

(a)  Beckett  v.  Micklethwaite,  6  Mad.  199  ;  Seton,  2157,  Ed.  6.  See  AUworth 
V.  Bohinson,  2  Beav.  287,  which  also  provides  for  redemption  as  between  the 
principal  and  the  surety. 

(6)  Stamford,  etc.  Banking  Co.  v.  Ball,  4  Do  G.  F.  &  J.  310. 

(c)  Hill  V.  Edmonds,  5  De  G.  &  Sm.  603  ;  but  the  observations  of  Paeker,  V.-C, 
must  be  grievously  misreported.  The  decree  appears  to  be  framed  with  much  care. 
Compare  S.  C.  10  Jur.  1133. 

[d)  For  form  of  decree  where  mortgagee  had  a  mortgage  of  property  belonging 
to  A.  and  B.  for  money  advanced  to  them  in  different  proportions,  and  another 
mortgage  of  the  separate  property  of  A.,  and  of  his  interest  in  the  joint  property 
to  secure  his  separate  debt,  see  Uiggins  v.  Franki-s,  10  Jur.  328. 
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Form  where 
there  has 
been  a  sub- 
mortgage. 


Paragraphs  was  limited  to  the  wife,  her  heirs  and  assigns,  it  was  held,  on  the 
19"i"i^ — 1945  bankruptcy  of  the  husband,  that  the  wife  (the  assignees  waiving 
their  prior  right)  might  redeem  (1338).  In  the  event  of  dismissal 
on  non-redemption,  the  life  estate  of  the  bankrupt  was  ordered  to  be 
sold,  and,  after  deduction  of  the  proceeds  from  the  debt,  proof  was 
to  be  admitted  for  the  residue  ;  but  in  case  of  redemption  the  proof 
to  stand  for  the  whole  amount,  subject  to  any  question  as  to  the 
right  to  expunge  it  (e).  If  the  mortgage  of  the  wife's  estate  was 
executed  by  her  and  her  husband,  part  of  the  money  having  been 
advanced  to  her  before  marriage,  and  the  equity  of  redemption  was 
reserved  to  husband  and  wife,  the  decree  for  foreclosure  will  be 
against  them  both  (/)  (2042). 

1945.  Where  a  security  has  been  made  subject  to  a  derivative 
mortgage,  the  judgment  directs  {g)  an  account  of  what  is  due  to 
the  original  mortgagee  or  his  assignee,  and  then  of  what  is  due  to 
the  derivative  mortgagee.  And  that  upon  payment  to  the  latter 
of  the  sum  due  to  him,  not  exceeding  the  sum  found  due  to  the 
original  mortgagee,  and  on  payment  of  the  residue  if  any  of  what 
is  due  to  the  original  mortgagee,  both  of  them  shall  reconvey.  In 
case  of  default  and  foreclosure  accordingly,  after  the  computation 
of  the  subsequent  interest  and  costs  due  to  the  derivative  mort- 
gagee, he  is  ordered  to  reconvey,  on  payment  of  that  amount  by 
the  original  mortgagee,  and,  in  default  of  payment,  the  latter  is 
foreclosed. 

According  to  another  form  (h),  after  taldng  accounts  of  what 
is  due  to  the  original  and  derivative  mortgagees  respectively,  the 
sum  due  to  the  latter  is  deducted  from  what  is  due  to  the  former, 
and  payment  is  ordered  to  be  made  to  each,  of  what  is  due  to  him  ; 
upon  the  making  of  which  payments,  both  mortgagees  are  directed 
to  reconvey  as  before,  and  on  default,  the  bill  (being  a  redemption 
bill)  is  dismissed.  But  the  latter  form  seems  less  complete  than 
the  other,  inasmuch  as  it  assumes  that  less  is  due  on  the  derivative 
than  on  the  original  mortgage  (i). 

Where  the  original  securities  have  been  ordered  to  be  set  aside, 
on  pavment  by  the  mortgagor  of  principal,  interest  and  costs,  the 
mortgagee  and  sub-mortgagee  may  be  ordered,  upon  payment 
of  that  amount  into  court,  to  reconvey  and  deliver  up  the  deeds 


(e)  Oleaves  v.  Paine,  1  De  G.  J.  &  S.  87  ;  Exp.  Paine,  9  Jur.  (n.s.)  701.  And  the 
estate  of  the  husband  or  wife,  as  the  case  may  be,  will  be  indemnified  out  of  the 
estate  of  the  other  of  them  for  whose  benefit  the  money  was  raised.  Wilkinson  v. 
Beak,  1  L.  J.  (o.s.)  Ch.  89  ;  Oray  v.  Dowman,  27  L.  J.  Ch.  702. 

(/ )  Lewis  V.  Poole,  3  Gift.  636. 

(ry)  Scton,  2078,  Ed.  6. 

(h)  Stephenson  v.  Qreen,  Scton,  2081,  Ed.  6  ;   Grimston  v.   Westby,  ib. 

(0  This  criticism  seems  inapplicable  to  a  redemption  action  in  which  the  fact 
that  the  derivative  mortgage  debt  exceeds  the  original  mortgage  debt  is  immaterial 
to  the  plaintiff's  right.     See  also  Scton,  2081,  Ed.  6.— Ed. 
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without  waiting  for  the  settlement  of   the  accounts  and  equities   Paragraphs 
between  them  {k).  1945—1949 

1946.  ^Miere,  after  a  decree  in  a  foreclosure  suit,  a    puisne  Form  where 
mortG-agee  made  a  derivative  mortgage,  and  the  derivative  mort-  sub-mort- 

,  .  .  Ill-  1       r  •      ^a-ge  made 

gagee  began  a  new  suit  agamst  all  the  parties  to  the  former  suit,  by  puisne 

prayiuG;  that  he  might  have  the  benefit  of  that  suit,  and  might  "lortgagee 
i      -^      ®  .  "  .     alter  decree 

redeem  the  prior  and  foreclose  the  subsequent  mortgagees,  the  bill  for  fore- 
was  dismissed  (I)  as  against  all  but  the  assignor,  with  costs,  and  ^lo^.^rc  msi 
T  T      f      ^  1  IT-        •  agamst  him. 

an  account  was  directed  of  what  was  due  to  the  derivative  mort- 
gagee, for  principal,  interest  and  costs  of  the  second  suit ;  upon 
payment  of  which  by  the  assignor  (the  costs  paid  by  him  to  the 
other  defendants  in  the  second  suit  being  on  a  rehearing  disallowed), 
within  six  months,  the  assignee  should  reconvey  ;  but  that  in  default 
the  assignor  should  be  foreclosed,  and  the  assignee  be  entitled  in 
right  of  his  security  to  the  benefit  of  the  decree  and  proceedings 
in  the  second  suit,  and  to  stand  in  the  place  of  and  use  the  name 
of  the  assignor  in  the  further  prosecution  of  the  first  suit ;  and  in 
the  meantime  should  be  at  hberty  to  attend  the  taking  of  accounts 
in  that  suit. 

1947.  If  several  of  the  co-owners  of  an  estate  agree  to  a  sale.  Form  where 
and  the  purchaser,  believing  that  the  agreement  binds  the  entirety,  Purchaser  of 
pays  off  a  mortgage  on  the  property,  the  judgment  will  be  against  shares  of 
the  shares  of  those  only  who  have  not  concurred  in  the  sale  ;   and  ^^^^^  P^7^ 

■n  •  1      "  ...  n        n  'oil  mortgage 

lb  Will  provide  .or  partition  m  case  of  redemption  (m).  on  entirety. 

1948.  In   the  redemption  of    an  annuity  granted  by  way  of  Form  of 
security  the  principle  of  the  common  judgment  for  redemption  is  redfm^^on  ^ 
applied  ;   though,  from  the  nature  of  the  transaction,  a  preliminary  of  annuity 
declaration,  setting  forth  the  terms  upon  which  the  secarity  is  fj^^^^^f^  ^^ 
redeemable,  is  often  necessary.      After  (n)   the  usual  account  of  security, 
what  is  due  in  respect  of  the  principal  and  interest  of  the  purchase- 
money  or  other  sum,  upon  payment  of  which  redemption  is  decreed, 

and  of  the  costs  of  the  grantee,  and  of  the  moneys  received  by  him 
on  account  of  the  annuity,  the  last-mentioned  moneys  are  ordered 
to  be  applied,  fiirst  in  reduction  of  interest,  and  then  of  the  principal  ; 
and  reconveyance  and  the  usual  subsequent  proceedings  are  directed, 
upon  payment  of  what  remains  due.  In  case  of  overpayment,  the 
grantee  is  directed  to  repay  the  overplus  to  the  grantor. 

1949.  AVhere  the  mortgage  is  of  land,  and  there  is  also  a  simple  ^orni  where 
assignment  of  stock  or  other  personal  chattels,  or  a  policy  of  assur-  i^nd^^^  ° 
ance,  the  proper  order  is  for  sale  of  the  chattel  security  in  the  first  combined 

(k)  Lysaght  v.  Westmacott,  33  Beav.  417.         (I)  Booth  v.  Creswicke,  8  Sim.  352. 

(m)  Davies  v.  Davies,  6  Jur.  (n.s.)  1320. 

(n)  Moore  v.  Roive,  and  Byne  v.  Vivian,  Seton,  2117,  Ed.  6.  For  judgment  in 
mortgage  of  pension,  see  James  v.  Ellis,  W.  N.  (1870),  269  ;  2i  L.  T.  (n.s.)  12  ; 
Seton,  1999,  Ed.  6. 
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Paragraphs 

1949-1952 

■\nth  security 
on  chattels  or 
choses  in 
action. 


Importance 
in  such  cases 
of  not  insert- 
ing provisions 
restricting 
right  to  sale 
of  chattels  or 
chose  in 
action. 

Form  where 
mortgagee 
joins  claim 
for  fore- 
closure with 
claim  for 
general 
administra- 
tion. 


instance,  and  then  for  foreclosure  in  respect  of  the  deficiency  ;  lest 
by  talcing  the  estate  first,  the  foreclosure  should  be  opened  by  the 
subsequent  sale  of  the  policy  (1967). 

But  where  (o)  the  assignment  of  the  policy  was  followed  by  trusts 
for  the  application  of  the  moneys  to  become  payable  by  virtue  of 
the  pohcy,  although  it  was  doubted  whether  those  trusts  excluded 
the  right  to  sell  the  policy,  yet,  inasmuch  as,  according  to  the  letter 
of  the  deed,  if  the  mortgagor  had  died  before  the  decree,  the  mort- 
jzagee  would  have  been  entitled  to  the  full  enjoyment  of  the  security, 
by  first  applying  the  policy  moneys,  and  then  foreclosing  for  the 
deficiency,  the  literal  construction  was  followed,  and  foreclosure 
alone  was  decreed.  But  it  was  liable  to  be  opened,  if  the  mortgagee 
should  afterwards  resort  to  the  moneys  to  become  payable  on  the 
policy  (which  he  was  allowed  to  retain  for  that  purpose)  to  cover 
the  amount  for  which  the  estate  might  be  insufficient. 

1950.  Hence  will  be  seen  the  importance,  where  a  mortgage  of  a 
future  chose  m  action  is  made  as  a  collateral  security  to  a  mort- 
gage of  real  estate,  of  not  inserting  any  provisions  which  may 
affect  the  mortgagee's  right  to  an  immediate  sale  of  the  chose,  and 
thereby  abridge  the  remedy  against  the  primary  security  also  (p). 

1951.  A  mortgagee  who  sues  for  general  administration  of  his 
deceased  mortgagor's  assets  on  behalf  of  himself  and  the  other 
creditors,  is  entitled  to  the  usual  judgment  in  favour  of  an  equitable 
mortgagee  (q),  and  also  to  that  in  favoar  of  a  general  creditor  (r). 
But  the  usual  modern  practice  is  to  ask  for  realization  of  the  security 
and  payment  of  the  deficiency  from  the  general  assets  (s). 

Section  II. 
Of  the  Time  allowed  for  Payment. 


PAEAGEAPH 

Uaiial  time  for  redemption  limited  to  six  months  from  date  of  master's 

certificate  . . 
Quaere  whether  same  rule  applies  to  judgment  creditor  seeking  foreclosure . . 
Successive  periods  of  redemption  not  noio  generally  allowed  unless  under 

exceptional  circumstances 


1952 
1953 

1954 


Usual  time         1952.  To  the  person  entitled  to  the  first  right  to  redeem,  it   is 
forredemp-    .^^^^  practice  to  give  six  months  from  the  date  of  the  certificate, 

tion  limited  ^  ^  -,      ^  ■       ^  ^  11 

to  six  which  fixes  the  amount  of  the  debt  {t)  ;  and  the  eqmtable,  as  well 

(o)  Dyson  v.  Morris,  1  Hare,  413. 

ip)  For  forms  of  judgment  on  mortgages  of  stock  and  chattels,  see  Seton,  1997, 
2003,  Ed.  6  ;  and  on  a  mortgage  by  one  of  the  partners  in  a  mine  where  the 
other  partners  have  a  right  of  pre-emption,  see  Redmayne  v.  Forster,  L.  R.  2 
Eq.  467. 

(q)  Grtenwood  v.  Firth,  2  Hare,  241,  n.  ;  Skey  v.  Bennett,  2  Y.  &  Coll.  C.  C.  405. 

(r)  Skry  V.  Bennett,  supra. 

(«)  See  Scton,  1540,  Ed.  6.  For  form  of  judgment  in  cases  to  which  Locke  King's 
Acts  do  not  apply,  see  Marshall  v.  M'Aravey,  3  Dru.  &  War.  236. 

(0  Piatt  V.  Mendel,  27  Ch.  D.  246  ;  Exp.  Fletcher,  Re  Hart,  10  Ch.  D.  610. 
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as  the  legal  mortgagor  has  a  right  to  this  time,  under  the  ordinary   ramgraphs 
jurisdiction  of  the  court,  whether  the  judgment  be  for  foreclosure  or  ^^^^     ■^"^^ 
sale  (u),  and  although  the  security  be  given  for  a  debt,  which  does  months  from 
not  carry  interest  (x).     But  under  the  statutory  jurisdiction  to  order      ®,    ,, 
a  sale,  less  than  six  months  may  be  given,  or  an  immediate  sale  may  certificate. 
be  directed.     And  in  a  suit  by  a  creditor  to  enforce  his  security 
under  a  conveyance  by  the  debtor  upon  trust  to  sell  in  case  of  non- 
pa}'Tnent  of  principal  and  interest  by  a  given  day,  with  covenants 
by  the  creditor  not  to  sell  without  giving  six  months'  notice,  and 
by  the  debtor  to  pay  the  debt  and  interest,  but  with  no  express 
proviso  for  redemption,  the  debtor's  power  of  preventing  the  trust 
for  sale  from  arising,  by  payment  of  the  debt,  amounts  to  a  right 
of  redemption,  and  entitles  him  to  the  common  equity  against  a 
mortgagee  coming  to  enforce  his  security  (y). 

1953.  Whether   a    judgment  debtor,  when  his  creditor  comes  Qucere 

for  foreclosure  or  sale  under  1  &  2  Vict.  c.  110,  s.  13,  is  entitled  ^vhether  same 

.       rufe  applies 

to  six  months  to  redeem,  seems  to  have  been  doubted,  the  pomt  to  judgment 
having  been  left  for  consideration  and  the  time  afterwards  mven  crechtors 
by  consent.     There  seems,  however,  to  be  little  room  for  doubt ;  the  foreclo'sure. 
judgment  creditor  is  a  qiiasi  equitable  mortgagee  (z),  and  having 
the  remedies  incident  to  that  character,  his  debtor  should  clearly 
have  the  corresponding  equities. 

1954.  WTiere   several  'puisne  mortgagees  are  entitled  to  subse- Successive 

quent  rights  of  redemption,  the  practice  formerly  was  to  give  them  Periods  of 

successive  periods  (six  months  for  the  first,  and  successive  periods  formerly 

of  three  months  each  for  those  subsequent  to  the  first)  within  which  g^e^^^lly 

•1  r-i-i  T  allowed, 

to  redeem  (a),  except  m  the  case  ox  several  judgment  creditors,  who 

were  only  allowed  one  period  of  three  months,  it  being  considered 

that  they  ought  not  to  stand  exactly  in  the  position  of  persons  who 

have  advanced  money  on  a  security  ;   the  delay  which  would  arise 

from  giving  them  successive  periods  being  also  a  good  reason  for 

this  rule  (6).     And  for  the  latter  reason  it  was  also  held  that  where 

eight  subsequent  incumbrances  were  effected  upon  one  day,  only 

a  single  right  of  redemption  should  be  given  to  the  several  mort- 

(«)  Parker  v.  Housefield,  2  Myl.  &  K.  419  ;  Newton  v.  Aldous,  Meux  v.  Feme,  and 
Spring  v.  Allen,  cited  there  ;  Thorpe  v.  Gartside,  2  Y.  &  C.  Ex.  730  ;  Price  v.  Carver, 
3  Myl.  &  Cr.  157—163  ;  Lister  v.  Turner,  5  Hare,  281,  293  ;  King  v.  Leach,  2  Hare, 
57  ;  Lloyd  v.  Whittey,  17  Jur.  754.  In  Exp.  Fletcher,  Re  Hart  {10  Ch.  D.  610),  the 
Court  of  Appeal  doubted  if  the  Court  of  Bankruptcy  could  decree  foreclosure,  but, 
assuming  that  it  could  do  so,  six  months  was  held  a  proper  time  to  allow  for  re- 
demption, although  the  trustee  had  no  assets  except  the  equity  of  redemption. 

(a;)  Meller  v.  Woods,  1  Keen,  10. 

(?/)  Bell  V.  Carter,  17  Beav.  11. 

{z)  Exp.  Boyle,  Re  Boyle,  17  Jur.  079.     But  see  now  27  &  28  Vict.  c.  112  (468). 

(a)  See  Titley  v.  Davies,  2  Y.  &  Coll.  C.  C.  399  ;  Beevor  v.  Luck,  L.  R.  4  Eq.  537  ; 
Lewis  V.  Aberdare  Co.,  53  L.  J.  Ch.  741. 

(b)  Radclijf  v.  Salmon,  4  Do  G.  &  Sm.  526  ;  Long  v.  Storie,  Turner,  V.-C, 
Feb.  18th,  1852  ;  Stead  v.  Banks,  5  De  G.  &  Sm.  560 ;  Bates  v.  Hillcoat,  16  Beav. 
139.     For  Dec.  see  Seton,  1979,  Ed.  6. 
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Paragraph  gagees  (c).  And  for  any  other  good  cause  shown  (such  as  the  exist- 
ence of  very  small  margin  for  subsequent  incumbrancers),  one  day 
only  would  be  given  to  all  (d).  The  same  rule  was  applied  in  the 
case  of  redemption  by  the  members  of  a  building  society,  to  whom 
an  estate  purchased  by  their  trustees  had  been  allotted  (e),  and 
generally  to  persons  claiming  under  the  same  instrument,  although, 
as  in  the  case  of  tenant  for  life  and  remainderman,  their  periods  of 
enjoyment  are  difierent  (/ ).  AVhere,  however,  the  equity  of  redemp- 
tion was  vested  in  several  persons  as  purchasers,  or  purchasers  and 
mortgagees,  by  instruments  of  difEerent  dates,  they  were  generally 
considered  to  be  prima  facie  entitled  to  successive  rights  of  redemp- 
tion according  to  priority  of  date,  as  in  the  case  of  successive 
mortgagees  of  the  same  property  (g). 

According  to  more  recent  authorities,  however,  this  practice  no 
longer  prevails,  and  the  onus  lies,  in  every  case,  on  the  subsequent 
incumbrancers,  of  showing  to  the  satisfaction  of  the  court  that  they 
are  entitled  to  successive  periods  {h).  Wheie,  therefore,  defendants 
to  a  foreclosure  action  do  not  appear  at  the  hearing,  one  time  only 
will  be  fixed  for  redemption,  whether  the  statement  of  claim  alleges 
that  they  are  entitled  or  only  that  they  claim  to  be  (i).  And  even 
where  they  do  appear,  yet  if  there  be  no  dispute  as  to  their  respective 
priorities,  or  if  the  mortgage  property  is  a  wasting  or  deteriorating 
one,  only  one  period  will  be  allowed  (k).  On  the  other  hand,  in  a 
case  decided  in  1886,  the  fact  that  the  security  was  an  appreciating 
one,  seems  to  have  been  held  to  be  a  reason  for  giving  successive 
periods  (I). 

In  case  more  than  one  of  several  persons  entitled  to  redeem  at 
the  same  time  should  be  then  prepared  to  redeem,  liberty  is  given 
to  apply  to  the  court  without  giving  notice  to  the  plaintiff  and 
without  prejudice  to  any  question  as  to  the  rights  of  the  defendants 
as  between  themselves  (m). 

The  direction  for  "  payment  within  six  months  after  the  date  of 
the  certificate,"  being  matter  which  would  have  been  inserted  by  the 
registrar  as  part  of  a  usual  order,  may  be  added  by  way  of  correction 
of  the  judgment,  on  motion  (w). 

(c)  Long  v.  Storie,  23  L.  J.  Ch.  200.  (d)  Cripps  v.  Woods,  51  L.  J.  Ch.  584. 

(e)  Peto  V.  Hammond,  30  Beav.  495. 

(/)  See  per  Wood,  V.-C,  Beevor  v.  Luck,  L.  R.  4  Eq.  537. 

(r/)  Titley  v.  Davies,  2  Y.  &  Coll.  C.  C.  3!)9  ;   Beevor  v.  Luck,  supra. 

ill)  Dobie  V.  Manley,  28  Ch.  D.  664  ;  Piatt  v.  Mendel,  27  Ch.  D.  246 ;  Mutual 
Life  Association  v.  Langley,  26  Ch,  D.  686 ;  Tufjnel  v.  Nichols,  56  L.  T.  152  ; 
Smitheit  v.  Heskett,  44  Ch.  D.  101. 

(i)  Doble  V.  Manley,  supra  ;   Smith  v.  Oldimj,  25  Ch.  D.  462. 

(k)  Bartlett  v.  Bees,  L.  R.  12  Eq.  395  ;  General  Credit,  etc.,  Co.  v.  Glegg,  22  Ch.  D. 
549  ;   Tvffnell  v.  Nichols.  56  L.  T.  152  ;   Lewis  v.  Aberdare  Co.,  53   L.  J.  Ch.  741. 

(0  Berllin  v.  Gordon,  [1886]  W.  N.  31. 

(m)  See  forms  of  judgments  in  Edwards  v.  Martin,  28  L.  J.  Ch.  49  ;  Bartlett  v. 
lie.es,  L.  R.  12  Eq.  395.  See  Biddulph  v.  Billiter,  etc.,  Co.,  [1895]  W.  N.  p.  98, 
adopting  Jenninejs  v.  Jordan,  6  App.  Cas.  at  p.  711. 

(n)  Bird  v.  Heath,  6  Hare,  236.     See  Rules,  1883,  Order  XXVIII.  r.  11. 
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Paragraphs 

Section  III.  1955—1956 

Enlarg-ing"  the  Time  for   Payment  and 
Re-opening"  the   Foreelosure. 

PARAGRAPH 

Time  fixed  for  redemption  by  judgment  maij  be  enlarged  even  after  day 

has  passed            ..         ..         ..         ..         ..         ..         ..         ..  1955 

Time  usually  enlarged  only  in  foreclosure  and  not  in  redemption  actions  1956 

Time  may  he  enlarged  more  than  once           . .         . .          . .          . .          . .  1957 

Enlargement  of  time  not  granted  as  matter  of  course           . .         . .          . .  1958 

Circumstances  entitling  defendant  to  enlargement  of  time  by  way   of 

indulgence            . .         . .          . .          . .          . .          . .          . ,          . ,  1959 

Conditions  usually  imposed  by  court  when  granting  further  time  . .          . .  1960 

Conditions  imposed  where  time  is  sought  to  prosecute  appeal         . .         . .  1 96 1 

Form  of  order  granting  further  time  . .          . .          . .          . .          . .          . .  1962 

Ti)ne  enlarged  as  of  course  tvhere  mortgagee  or  receiver  has  received  rents 

after  date  of  master's  certificate  unless  judgment  provided  for  such 

receipt 1963 

Further  time  sometimes  granted  after  order  absolute  both  in  favour  of 

mortgagor  and  his  heirs  . .         . .          . .          . .          . ,          . .          . .  1964 

Further  time  sometimes  granted  even  against  purchasers  from  mortgagee  1965 

Time  sometimes  postponed  by  reason  of  death  of  one  of  the  mortgagees     . .  1966 

Foreclosure  opened  where  mortgagee  sues  for  the  debt  subsequently  . .  1967 
Where  mortgagee  by  his  own  act  is  unable  to  restore  estate  he  cannot  sue  for 

the  debt '  . .  1968 

Sale  under  express  or  statutory  power  does  not  prevent  action  for  tJie  debt  1969 

Foreclosure  set  aside  for  fraud,  etc.    . .          . .          . .          . .          . ,          . .  1970 

Foreclosure  cannot  be  opened  in  part  ..         ..  ..  ..         .,.1971 

Foreclosure  not  opened  merely  because  mortgagee  by  his  will  subsequently 

speaks  of  the  mortgage  as  subsisting      . .          . .          . .          . .         . .  1972 

Decree  for  sale  opened  where  surplus  wrongly  ordered  to  be  paid  to  tenant 

for  life  if  actually  so  paid           . .          . .          . .          . .          . .          . .  1973 

Redemption  sometimes  allowed  where  sale  improperly  made  under  power  1974 

Redemption  action  not  generally  allowed  after  foreclosure  judgment          . .  1975 


1955.  The  enforcement  of  the  strict  terms  of   that  part  of   the  Time  fixed 

iudii;ment  in  a  foreclosure  suit  which  directs  absolute  foreclosure  ^°'', 

.  .      ,         .  redemption 

upon  non-payment  oi  the  redemption  money  on  a  certam  day,  is  m  by  judgment 

the  discretion  of  the  court,  which  may  relieve  asiainst  it  either  by  a  ^^^^  '''^, 

,  -i-ip         1  enlarged  even 

postponement  oi  that  day,  or  by  an  actual  opening  oi  the  foreclosure,  after  day- 
after  the  day  has  been  suffered  to  pass  without  payment  (o).     The  ^^^^  passed, 
application  is  made  on  motion  by  the  person  entitled  to  redeem,  or 
it  may  be   made  at  the  hearing  of   a  special  application  by  the 
mortgagee,  to  make  the  foreclosure  absolute  (p). 

1956.  It  is  only  in  a  foreclosure  action,  as  a  general  rule,  and  not  Time  usually 
in  an  action  for  redemption,  that  this  indulgence  is  granted ;  because,  f^  foreclosure 
in  the  latter  case,  the  mortgagor  comes  to  the  court  for  relief,  and  not  in 
professing  that  his  money  is  ready  ;    but,  in  a  foreclosure  suit,  he  actionr^°° 

(o)  See  Campbell  v.  Holyland,  per  Jessel,  M.R.,  7  Ch.  D.  1G6  ;  Ingham  v.  Suther- 
land, 63  L.  T.  614. 

ip)  Clay  V. ,  9  Sim.  317,  n.  ;   Lee  v.  Heath,  9  Sim.  306,  n.  ;  Alden  v.  Foster, 

5  Buav.  592. 

3  R  2 
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Paragraphs 

1956—1959 


Time  may  be 
enlarged 
more  than 


once. 


Enlargement 
of  time  not 
granted  as 
matter  of 
course. 


Circum- 
stances 
entitling 
defendant  to 
enlargement 


redeems  by  compulsion  {q).  So  the  mortgagor's  suit  for  redemp- 
tion will  be  dismissed  after  the  day  appointed  for  payment  has 
passed,  though  he  has  subsequently  tendered  the  principal  and 
interest  due  to  the  day  of  the  tender  {r).  But,  under  special  circum- 
stances, the  time  for  payment  has  been  enlarged  even  in  a  suit  for 
redemption  (s). 

1957.  Upon  good  cause  shown,  the  court  does  not  stop  at  a 
single  enlargement  in  a  foreclosure  suit.  Eelief  has  been  given 
three,  and  even  four  times  in  succession  ;  and  this,  although  the 
time  fixed  by  previous  orders  of  enlargement  have  been  thereby 
expressed  to  be  peremptory,  and  even  though  the  mortgagor  has 
undertaken,  by  signing  the  registrar's  book,  not  to  ask  for  any 
further  time  (t). 

1958.  But  the  time  is  not  enlarged  as  of  course,  even  upon  the 
first  application.  Some  reason  (though  a  very  strong  one  is  not 
necessary)  must  be  given  ;  as  that  the  defendant  has  used  his  best 
endeavours  to  find  an  assignee  without  success,  but  that  if  time  be 
granted  there  is  a  reasonable  prospect  of  getting  the  money  (u), 
or  that  negotiations  for  that  purpose  are  actually  pending.  And 
the  magnitude  of  the  sum  involved,  and  of  the  arrears  of  interest, 
are  circumstances  to  which  weight  will  be  given  ;  but  not,  it  seems, 
to  the  latter,  if  the  arrears  have  been  suffered  to  increase  (x).  A 
purchaser  of  the  equity  of  redemption  pendente  lite  will  not  as  a  rule 
be  granted  further  time  (y). 

But  something  more  than  the  above  excuses  seems  necessary 
upon  subsequent  applications  ;  such  as  evidence  (z)  that  some  steps 
have  been  actually  taken,  as  the  result  of  which  the  money  is  likely 
to  be  forthcoming.  And  a  strong  case  of  unexpected  delay  or  difl&- 
culty  must  be  made  out  to  support  a  third  or  fourth  application. 

1959.  Under  the  usual  circumstances  of  an  apphcation  by  the 
mortgagor  by  reason  of  his  being  unable  to  raise  the  money  in 
time,  it  is  necessary  to  show  that  the  estate  is  an  ample  security 
for  the  debt  (a),  which  fact  was  formerly  stated  on  the  face  of  the 


(q)  Novosielski  v.  Wakefield,  17  Ves.  417. 

(r)  Faulkner  v.  Bolton,  7  Sim.  319.  The  report  in  i  L.  J.  (n.s.)  Ch.  81,  states 
that  the  motion  to  dismiss  the  redemption  bill  was  refused  on  the  affidavit  of 
tender  after  the  day  ;  but  the  report  in  Simons  appears  by  the  Reg.  Lib.  to  be 
correct. 

(«)  Tipping  v.  Halves,  10  Aug.  1810,  cited  in  Novosielski  v.  Wakefield,  17  Ves.  417. 

(0  Anon.,  Barn.  Ch.  221  ;   Edwards  v.  CunUffe,  1  Mad.  287. 

(m)  Nanny  v.  Edwards,  4  Russ.  124 ;  Eyre  v.  Hanson,  2  Beav.  478  ;  Quarles  v. 
Knifjht,  8  Price,  030. 

(x)  Holjord  V.  Yale,  1  K.  &  J.  G77. 

(y)  Re  Parbola  Ltd.,  Blackburn  v.  The  Co.,  [1909]  2  Ch.  437. 

(2)  Edwards  v.  CunUffe,  1  Mad.  287.  See  Campbell  v.  Moxhay,  18  Jur.  641, 
where  one  reason  for  refusing  an  extension  was  that  the  application  -was  in 
violation  of  an  express  agreement. 

(a)  Eyre  v.  Hanson,  2  Beav.  478  ;  Edwards  v.  CunUffe,  1  Mad.  287  ;  Naimy  v. 
Edwards,  4  Russ.  124  ;  Anon.,  Bam.  Ch.  221. 
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order  (&).     ^^^le^e,  however,  a  necessity  for  enlarging  the  time  has    Paragraphs 
arisen  from  the  opening  of  the  account  by  the  act  of  the  mortgagee,  1959—1960 
the  order  will  be  made,  although  the  security  appears  on  the  evidence  of  time  by 
to  be  of  doubtful  sufficiency  ;  but  care  will  be  taken  that  nothing  ^^^^^^^^^^^^ 
is  added  by  the  delay  to  the  amount  of  the  debt  (c). 

The  period  granted  upon  the  first  application  is  usually  six 
months,  and  it  does  not  appear  that  any  longer  time  has  been 
granted  at  once.  The  like  period  has  also  been  given  on  a  subse- 
quent application,  but  the  period  has  then  varied  from  five  to  three 
months  according  to  the  circumstances. 

1960.  The  order  commonly  directs,  that  the  time  be  enlarged  Conditions 
upon  payment  {d)  by  the  mortgagor  to  the  mortgagee,  on  or  before  "imposed  by 
the  day  originally  fixed  for  payment  of  the  principal,  interest  and  court  when 
costs  of  the  amount  certified  to  be  due  for  interest  and  costs  on  the  further  time, 
mortgage  ;   but  where  the  large  sum  of  8,000?.  was  due  for  interest, 
the  first  order  was  made  on  payment  of  3,000Z.  only  on  account  of 
interest  (e).      The  general  condition  of  payment  of    interest  will 
not  be  relaxed  by  reason  of  the  infancy  of  the  person  entitled  to 
redeem  (/).     But,  if  from  the  circumstances  of  the  case,  or  the 
shortness  of  the  interval  between  the  time  of  application  and  of 
payment  under  the  decree,  there  is  likely  to  be  a  difiiculty  in  making 
the  payment  in  due  time,  the  court  will  direct  enlargement  on 
payment  of  the  interest  and  costs  in  a  month,  or  some  other  con- 
venient time  from  the  date  of  the  order  {g).     And  if  there  be  any 
doubt  as  to  the  sufficiency  of  the  security,  the  condition  will  also 
be  imposed  of  immediate  payment  of  the  interest  to  accrue  down 
to  the  day  fixed  for  the  ultimate  payment  of  the  mortgage  debt  Qi). 
The  condition  for  payment  of  interest  and  costs  will  not  be  imposed 
where  the  foreclosure  is  opened  by  reason  of  the  mortgagee's  own 
acts  (t)  (1963,  1968). 

If  the  time  fixed  for  payment  be  likely  to  expire  before  the  hearing 
of  objections  to  the  certificate  which  fixes  the  time  of  paj^ment, 
the  court  will  either  enlarge  the  time  on  the  usual  application,  or  {h) 
if  the  defendant  omits  to  apply,  a  new  day  will  be  appointed,  even 
after  the  objections  have  been  overruled. 

Where  the  time  has  expired  and  an  order  absolute  has  been 
obtained,  the  foreclosure  will  only  be  opened  on  the  terms  of  the 
mortgagor  repaying  all  expenditure  incurred  by  the  mortgagee 
since  the  order  absolute  {]). 

(b)  Geldard  v.  Hornby,  1  Hare,  251.  (c)  lb. 

(d)  Edwards  v.  Cunlijfe,  1  Mad.  287;  Seton,  1897,  Ed.  6. 

(e)  Holford  v.  Yate,  1  K.  &  J.  G77  ;  and  see  Forrest  v.  Shore,  32  W.  R.  356. 
(/)  Coombe  v.  Stewart,  13  Beav.  111. 

(g)  Eyre  v.  Hanson,  2  Beav.  478  ;   Geldard  v.  Hornby,  1  Hare,  251. 
(h)  Geldard  v.  Hornby,  supra.  [i]  See  Buchanan  v.  Greenway,  12  Beav.  355. 

(fc)  Renvoize  v.  Cooper,  1  Sim.  &  St.  36-i. 
(0  Thornhill  v.  Manning,  1  Sim.  (n..s.)  -451,  456. 
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Paragraphs        1961.  Where  the  lifrht  to  redeem  is  in  dispute,  and  time  is 

required  to  prosecute  an  appeal,  the  object  of  the  court  is  to  make 

Conditions      an  Order,  which,  without  touching  the  judgment,  will  yet  secure 

imposed  ^Q  ^Yxe  person  redeemino;  the  recovery  of  the  money  which  the 

where  time  is   .  ^  .  .  ^  -^  ''         . 

sought  to        judgment  requires  hmi  to  pay.    In  such  a  case  (w)  the  terms  imposed 

prosecute  ^jn  ^^  ^j^g  payment  into  court  of  principal  and  arrears  of  interest, 
consent  to  a  receiver,  and  payment  of  interest  from  the  commence- 
ment of  the  suit ;  or  of  principal,  interest,  and  costs  of  suit  and  of 
the  appHcation.  The  amount  paid  in  will  be  ordered  to  be  invested 
at  the  risk  of  the  applicant  (n)  ;  and  if  the  dividends  or  any  interest 
be  ordered  to  be  paid  to  the  mortgagee,  it  will  be  upon  his  under- 
taking to  repay  the  same  upon  the  reversal  of  the  decree. 

Form  of  order  1962.  The  Order  will  in  all  cases  proceed  to  foreclose  the  mort- 
totllSfime  ?^g^^  ^^P*^^  non-payment  at  the  appointed  time,  of  the  sum  upon 
the  conditional  payment  of  which  the  order  is  made  (o).  And  if 
the  condition  be  not  complied  with,  the  order  of  foreclosure  absolute 
may  be  made  as  of  course  ;  and  its  discharge  has  been  refused  (p) 
with  costs,  though  it  was  sworn  to  have  been  obtained  by  surprise 
during  a  treaty  between  the  parties,  and  notwithstanding  an  affidavit 
by  the  tenant  in  possession,  that  he  was  willing  to  purchase  the  estate 
for  more  than  twice  as  much  as  was  due  on  the  security. 

Time  enlarged  1963.  Where  the  mortgagee  (q),  or  the  receiver  appointed  in 
where^°^^^*  the  action  (r)  receives  rents  between  the  date  of  the  certificate  and  the 
mortgagee  or  date  fixed  for  redemjMon,  the  foreclosure  will  be  re-opened  as  a  matter 
received  rents  °^  course  (1803)  and  a  fresh  account  will  be  taken  and  a  new  day 
after  date  of  fixed  for  redemption,  unless  in  the  original  judgment  the  mortgagee 
™rUfica^te  submitted  to  be  charged  with  a  sum  in  respect  of  rents  in  the 
unless  receiver's  hands,  or  which  might  come  to  his  hands  prior  to  the 

provided*for   *^^^®^  absolute,  and  the  amount  so  received  does  not  exceed  the 
such  receipt,    sum  SO  fixed  (s)  ;  or  unless  the  original  judgment  directed  that  any 
party  might  apply  in  Chambers  for  payment  or  transfer  to  him 
of  any  money  which  might  come  to  the  hands  of  the  receiver  or  be 

(m)  Monkhouse  v.  Corporation  of  Bedford,  17  Ves.  380  ;  Finch  v.  Shaw,  20  Beav. 
555  ;  and  see  Uolford  v.  Yate,  1  K.  &  J.  677. 

(w)  Finch  V.  Shaw,  20  Beav.  555  ;  see  Taylor  v.  Waters,  1  Myl.  &  Cr.  266. 

(o)  Edwards  v.  Cunliffe,  1  Mad.  287  ;  Eyre  v.  Hanson,  2  Beav.  478,  and  other 
cases. 

(jp)  Jones  V.  Roberts,  M'Clel.  &  Y.  567. 

(7)  Garlick  v.  Jackson,  4  Beav.  154  ;  Buchanan  v.  Greenway,  12  Beav.  355 ; 
Patch  V.  Ward,  L.  E.  3  Ch.  203,  208  ;  Frees  v.  Coke,  L.  R.  6  Ch.  645 ;  Allen  v. 
Edwards,  42  L.  J.  Ch.  455. 

(r)  Jenner-Fust  v.  Needham,  32  Ch.  D.  582  ;  Peat  v.  Nicholson,  54  L.  T.  569 ; 
and  see  Seton,  1987,  Ed.  6. 

(«)  Barber  v.  Jeckells,  [1893]  W.  N.  91  ;  Simmons  v.  Blandy,  [18971  1  Ch.  19. 
For  form  of  such  judgment  see  Lusk  v.  Sebright,  [1894]  W.  N.  134  ;  and  see  Ellenor 
V.  Ugh,  [1895]  W.  N.  161,  where  Chitty,  J.,  allowed  the  order  absolute  on  certain 
conditions,  the  rents  received  by  the  receiver  being  insufficient  to  pay  out  of  pocket 
cxpen.ses  and  remuneration. 
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paid  into  court  (t),  in  which  case  the  order  absolute  may  provide  .^^^^(qL 
for  payment  of  the  money  to  the  mortgagee  (t),     It  seems,  however,    ^°^~ 
that  this  Latter  direction  will  only  be  inserted  in  the  judgment  in 
special  cases  {u). 

Where,  however,  rents  are  received  betiveen  the  day  fixed  for 
redemption  and  the  date  of  the  order  absolute,  the  foreclosure  will 
not  be  re-opened  (x)  ;  nor  on  the  ground  that  the  receiver  appointed 
by  the  court  has  made  a  mistake  in  his  accounts  (y). 

1964.  The   court  will  also   appoint  a  new  day  for  payment  of  Further 
the  mortgage  debt,  after  default  has  been  made  on  the  day  first  Jl^gg^^^'^^^j 
fixed  ;   and  even  after  the  order  absolute  for  foreclosure  (z).     And  after  order 
this  has  been  done  in  favour  of  the  heir  of  the  mortgagor,  where  f^f^'^Q^^^oJ^ 
the  latter  was  foreclosed  on  his  own  consent,  given  bv  signing  the  mortgagor 
registrar's  book  (a).  '  ^""^  ^''  ^''''''■ 

But  the  applicant  must  come  with  reasonable  promptness,  having 
regard  to  the  nature  of  the  property  and  other  circumstances  (6) 
and  not  only  must  show  that  he  will  be  able  to  redeem,  if  further 
time  be  given,  and,  if  thought  fit,  must  give  security  for  costs  in 
case  he  fails  to  do  so  (c),  but  must  also  account  satisfactorily  for 
non-payment  at  the  proper  time. 

The  occasions  upon  which  the  court  will  give  this  relief  and 
the  terms  upon  which  it  will  give  it  depend  upon  the  circumstances 
of  each  case. 

The  expectation  that  the  money  will  be  ready,  founded  upon  a 
treaty  already  commenced  with  a  proposed  assignee,  or  a  bona  fide 
behef  from  facts  known  to  the  mortgagee  that  a  negotiation  was 
so  far  complete  as  to  make  a  tender  of  the  money  unnecessary  ; 
ignorance  or  mistake  as  to  the  state  of  the  proceedings,  or  the 
day  fixed  for  payment  {d)  ;  irregularity  in  the  proceedings  before 
the  order  absolute  ;  the  illness,  or  accidental  inability  to  travel, 
of  the  person  charged  with  payment  of  the  money  ;   and  poverty, 

{t)  Coleman  v.  Llewellin,  34  Ch.  D.  143. 

(m)  Cheston  v.  Wells,  [1893]  2  Ch.  151. 

(x)  Frees  v.  Coke,  L.  R.  6  Ch.  645,  650  ;  Webster  v.  Patteson,  25  Ch.  D.  620  ; 
National  Permanent  Building  Society  v.  Baper,  [1892]  1  Ch.  54. 

(y)  Ingham  v.  Sutherland,  63  L.  T.  614. 

[z)  Cocker  v.  Bevis,  1  Ch.  Ca.  61  ;  Ismoord  v.  Claypool,  9  Sim.  317  n.  ;  Nanfan 
V.  Perkins,  9  Sim.  308,  n.  ;  Crompton  v.  Earl  of  Effingham,  9  Sim.  311,  n.  ;  Jones  v. 
Cresvjicke,  9  Sim.  304  ;  Booth  v.  Cresivicke,  Cr.  &  Ph.  361  ;  Ford  v.  Wastell,  6  Hare, 
229.  Thornhill  v.  Manning,  1  Sim.  (n.s.)  451,  where  it  is  said  to  have  been  Sir 
J.  Wigram's  impression  that  the  enlargement  leaves  the  order  absolute  untouched. 
(And  see  Ismoord  v.  Claypool,  9  Sim.  317,  n.)  But  Sir  J.  Wigeam  said,  that  the 
order  should  be  to  vacate  the  inrolment  and  discharge  the  order  absolute  on  condition 
of  paj'ment,  and  on  non-paj^ment  the  order  absolute  to  stand.  See  also  Crompiton 
V.  Earl  of  Effingham,  9  Sim.  311,  n.  ;   Nanfan  v.  Perkins,  9  Sim.  308,  n. 

(a)  Ahney  v.  Wordsworth,  9  Sim.  317,  n. 

{b)  Campbell  v.  Holyland,  7  Ch.  D.  166. 

(c)  Bird  V.  Gandy,  7  Vin.  Abr.  45,  pi.  20 ;  and  see  Stevens  v.  Williams,  1  Sim. 
(N.s.)  545. 

(d)  Collinson  v.  Jeffery,  [1896]  1  Ch.  644. 
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Paragraphs 

1964—1967 


Further  time 
sometimes 
granted  even 
against  pur- 
chasers from 
mortgagee. 


Time  some- 
times post- 
poned b\' 
reason  of 
death  of  one 
<jf  the 
mortgagees. 

Foreclosure 
opened  where 
mortgagee 
sues  for  the 
debt  subse- 
quently. 


which  could  be  showii  to  be  but  temporary  ;  are  matters  which 
in  the  various  cases  have  been  admitted  as  reasons  for  granting 
further  time,  even  after  enrolment  of  the  decree  for  foreclosure. 
And  the  fact  that  the  property  has  a  special  value  for  the  mortgagor 
may  also  be  taken  into  consideration  (e).  So  time  was  enlarged 
for  redemption  of  a  policy  of  life  assurance  where  the  life  insured 
fell  in  after  the  day  fixed  for  payment  but  before  foreclosure  abso- 
lute ( J  ).  But  an  irregular  act,  done  under  what  might  have  been 
fairly  considered  to  be  a  correct  view  of  the  law,  and  not  from 
fraudulent  motives,  will  not  be  a  ground  for  setting  aside  the  order 
absolute  after  inrolment  (g).  Nor  will  the  foreclosure  be  opened 
by  a  contract  for  the  sale  of  the  property  expressed  to  be  under  a 
power  or  trust  for  sale  in  the  mortgage  [h). 

1965.  Although  the  court  will  not  open  the  foreclosure  against 
purchasers  who  have  bought  a  considerable  time  after  the  date  of 
the  order  absolute,  and  without  notice  of  facts  which  would  lead  the 
court  to  interfere,  it  will  not  hesitate  to  do  so  if  the  purchase  be 
made  shortly  after  the  order,  and  with  notice  of  that  which  would 
affect  the  mortgagee's  right  to  an  absolute  title  under  the  order  ; 
as  that  the  estate  is  of  much  greater  value  than  the  debt,  and  that 
the  purchaser  contracted  to  buy  before  the  time  for  making  the 
foreclosure  absolute  {i). 

1966.  The  time  of  payment  may  also  be  postponed,  by  the 
death  of  one  of  several  mortgagees  entitled  on  a  joint  account, 
where  payment  was  directed  to  be  made  to  them  all  (k). 

1967.  The  foreclosure  may  also  be  opened  by  the  act  of  the 
mortgagee  (l),  if  he  sues  the  mortgagor  upon  his  covenant  or  bond, 
where  the  estate  proves  insufficient  to  satisfy  the  mortgage  debt. 
And  this  was  allowed  even  after  the  mortgagor  had  parted  with  his 
equity  of  redemption  to  a  third  party  (m). 

The  mortgagee,  it  will  be  remembered,  has  a  general  right  to 
enforce  all  his  remedies  at  the  same  time  (716).  Now,  if  he  proceeds 
first  upon  his  covenant  or  bond,  and  obtains  part  payment  of  his 
debt,  he  may  still  foreclose  for  the  residue  ;  but,  if  he  proceeds 
by  foreclosure  first,  and  then,  finding  the  estate  insufficient  to 


(e)  See  the  cases  cited  above,  and  see  Joachim  v.  M'Douall,  9  Sim.  314,  n.  ; 
Ford  V.  Wastell,  6  Hare,  229  ;   Campbell  v.  Holyland,  7  Ch.  D.  166. 

(/ )  Benton  v.  Boulton,  [1891]  W.  N.  30.         (g)  Patch  v.  Ward,  L.  R.  3  Ch.  203. 

(h)  Watson  v.  Marston,  4  De  G.  M.  &  G.  230,  per  Turner,  L.J.;  Re  Alison, 
Johnson  v.  Mounsey,  11  Ch.  D.  284;  and  see  Stevens  v.  Theatres,  Ltd.,  [1903J  1  Ch. 
8o7. 

(i)  Campbell  v.  Holyland,  supru.  But  see  Re  Power  and  Carton,  25  L.  R.  Ir.  459, 
\\here  an  order  was  refused. 

(k)  Blackfjurn  v.  Caine,  22  Beav.  014 ;  Kingsford  v.  Poile,  8  W.  R.  110. 
{I)  Cook  V.  Sadler,  2  Vern.  235  ;    Perry  v.  Barker,  13  Ves.  198  ;    Lockhart  v. 
Hardy,  9  Beav.  349  ;  Palmer  v.  Hendrie,  28  Beav.  341. 
(;n)  Kinnaird  v.  Trollope,  39  Ch.  D.  G3G. 
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satisfy  the  debt,  goes  on  to  sue  upon  his  covenant  or  bond  for  the  i  qJ''«^Tq^c! 
deficiency,  equity  will  only  permit  him  to  do  this,  upon  giving  a 
new  right  of  redemption  to  the  mortgagor  :  for  if  the  mortgagee 
takes  his  legal  remedy  first,  the  mortgagor  retains  his  right  to 
redeem,  and  the  mortgagee  ought  not,  by  electing  to  take  the  estate 
first,  to  be  able  to  G;et  both  it  and  the  debt. 

1968.  And  the  rights  of   the  mortgagor  and  mortgagee  being  Where  mort- 
correlative,  the  latter  is  not  entitled  to  proceed  for  the  deficiency  q^^  ^ct 
after  foreclosure,  if  by  his  own  act,  as  by  selling  the  estate  to  a  is  unable 
stranger,  he  has  prevented  the  mortgagor  from  redeeming  (w)  (728,  estate  he 
729).     But  it  seems  that  this  principle  does  not  apply  if  the  mort-  cannot  sue 
gagee  be  prevented  from  restoring  the  estate  by  an  act  for  which 
he  is  not  responsible  :  ex.  gr.,  eviction  by  a  superior  landlord  where 
the  mortgagee  was  not  liable  to  pay  the  rent  or  perform  the 
covenants  (o). 

It  seems  consistent  with  the  principle  that  the  mortgagee  cannot 
generally  sue  for  the  deficiency,  after  foreclosure,  if  he  be  not  able 
to  restore  the  estate,  that  if  the  estate  has  after  foreclosure  been 
put  up  for  sale,  and  bought  in  by  the  mortgagee,  or  a  trustee  for 
him,  the  rights  of  the  parties  should  remain  as  if  there  had  been 
no  sale.  Lord  Thurlow,  in  fact,  expressed  his  opinion,  in  such  a  case 
that  the  mortgagee  might  proceed  at  law,  but  oSered  to  continue 
the  injunction  against  the  judgment,  if  the  plaintiff  would  bring 
the  money  into  court  {p). 

In  a  note  supposed  to  have  been  made  by  Richards,  C.B.  (q), 
when  at  the  bar,  it  is  said  to  have  been  held  in  this  case  that  the 
mortgagee  may  sell  and  also  sue  on  his  bond,  there  being  no  reason 
why  a  lender  should  lose  part  of  his  debt  and  not  be  able  to  enforce 
his  additional  security.  But  this  strikes  at  the  whole  rule,  which, 
permitting  the  mortgagee  to  sue  fijst,  and  then  to  foreclose,  restrains 
him  from  suing  after  foreclosure,  without  giving  a  new  right  to 
redeem  ;  a  rule  which  is  consistent  with  equity,  and  a  proper  check 
upon  speculating  mortgagees.  Before  the  foreclosure  is  complete 
the  lender  may  use  all  his  remedies  at  once,  and  if  he  forecloses  he 
has  a  chance  of  profit.  Why  then  should  he  complain  if  the  estate 
turns  out  of  less  value  than  the  debt  ?  It  has  been  said  (r),  that 
until  the  estate  be  sold  he  cannot  tell  its  value  and  therefore  does 
not  know  whether  his  debt  be  satisfied  or  not.  But,  if  a  purchaser 
out  of  possession  can  judge  of  the  value  of  the  estate  to  buy,  the 
mortgagee  in  possession  can  surely  form  as  good  an  estimate. 

(n)  Lockhart  v.  Hardy,  9  Beav.  349  ;  and  see  Tooke  v.  Hartley,  2  Bro.  C.  C.  125  ; 
and  Perry  v.  Barker,  8  Ves.  527. 

(o)  Re  Burrell,  Burrell  v.  Smith,  L.  R.  7  Eq.  399. 

(p)  Tooke  V.  Hartley,  2  Bro.  C  C.  125.      The  correctness  of  the  report  has  been 
disputed. 

(q)  See  2  Bro.  C.  C.  Belt's  ed.  (r)  Lloyd  v.  Mansell,  2  P.  Wms.  73. 
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Paragraphs 

1969—1972 

Sale  under 
express  or 
statutory 
power  does 
not  prevent 
action  for 
the  debt. 

Foreclosure 
set  aside  lor 
fraud,  etc. 


Foreclosure 
cannot  be 
opened  in 
part. 


Foreclosure 
not  opened 
merely 


1969.  It  is  considered,  however,  that  the  rule  does  not  apply 
to  the  case  in  which  a  mortgagee  has  not  foreclosed,  but  has  sold 
the  estate  under  his  express  or  statutory  power  of  sale  ;  this  being 
one  of  the  remedies  given  or  implied  by  the  security  for  the  recovery 
of  the  debt,  and  the  exercise  of  which,  by  reason  of  his  liability  to 
account  for  any  surplus,  gives  him  no  chance  of  profit,  and  ought 
not  to  prevent  him  from  recovering  any  deficiency  {s). 

1970.  The  foreclosure  will  also  be  opened  if  the  judgment  has 
been  obtained  by  false  evidence  {t),OT  other  fraudulent  or  collusive  {u) 
practice,  as  other  judgments  are  set  aside  under  the  like  circum- 
stances {x) ;  but  actual  fraud  and  contrivance,  and  not  merely 
constructive  fraud,  must  be  shown  for  the  purpose  {y). 

So  an  estate  was  held  (z)  to  be  redeemable,  notwithstanding  a 
release  of  the  equity  of  redemption  more  than  twenty  years  old, 
and  a  decree  of  foreclosure  by  consent  more  than  five  years  old, 
signed  and  enrolled  ;  because  the  release  was  made  upon  a  secret 
trust  to  pay  the  mortgagor  an  annuity,  the  land  being  also  of  much 
greater  value  than  the  debt.  And  after  sixteen  years  a  decree  has 
been  opened  (a),  under  the  concurrent  circumstances  of  a  great 
excess  in  the  value  of  the  estate,  and  the  distressed  condition  of  the 
mortgagor.  The  last  circumstance  was  probably  an  indication  of 
oppression  on  the  mortgagee's  part ;  for  the  court  is  generally 
unwilling  to  open  a  foreclosure  after  long  acquiescence,  especially 
if  buildings  or  other  improvements,  or  settlements,  have  been  made 
on  the  faith  of  the  decree,  and  where  the  foreclosure  has  been  by 
consent ;   and  has  refused  such  relief  after  six  years  (6). 

1971.  The  foreclosure  cannot  be  opened  in  part ;  and  an  action 
which  admits  the  validity  of  the  judgment  as  to  some  of  the  parties 
to  the  suit,  and  seeks  to  open  it  only  as  to  one  of  them,  was  therefore 
demurrable  (c)  under  the  old  practice. 

1972.  The  foreclosure  will  not  be  opened,  by  reason  that  the 
mortgage  has  been  mentioned  by  the  mortgagee  in  his  will  as  a 


(s)  The  case  of  Rudge  v.  Richens,  L.  R.  8  C.  P.  358,  though  decided  on  a  question 
of  pleading,  appears  to  support  this  proposition. 

(0  Lloyd  V.  Mansell,  2  P.  Wms.  73. 

{«)  Harvey  v.  Tehhuit,  1  Jac.  &  W.  197. 

(x)  Gore  v.  Stacpoole,  1  Dow.  18. 

(y)  Patch  V.  Ward,  L.  R.  3  Ch.  203.  And  see  Cox  v.  Peele,  2  Bro.  C.  C.  334, 
where  relief  seems  to  have  been  refused  merelj'  on  the  ground  that  the  remedy 
sought  was  specific  performance  of  a  parol  agreement  under  which  a  decree  for 
foreclosure  had  been  made  by  consent  instead  of  (as  it  should  have  been)  re-opening 
of  the  foreclosure. 

(2)  Morley  v.  Elways,  1  Ch.  Ca.  107. 

(a)  Burgh  v.  Langton,  15  Vin.  476. 

(h)  Took  V.  Bishop  of  Ely,  15  Vin.  476,  note  to  pi.  1 
Fleetwood  v.  J  arisen,  2  Atk.  467  ;  and  see  Thornhill  v. 
Jones  v.  Kendrick,  2  Eq.  Ca.  Abr.  602. 

(c)  Patch  V.  Ward,  4  GifF.  96. 


;  Lant  V.  Crisp,  15  Vin.  469  ; 
Manning,  1  Sim.  (n.s.)  451  ; 
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debt  (d),  as  mortgage  money,  or  as  an  interest  in  property  mort-   Paragraphs 
gaged  to  liim  (e)  ;  but  the  property  will  pass  by  the  will,  according  ^''^     ^^'^ 
to  the  actual  interest  of  the  testator.  ^°?T'"^ . 

mortgagee, 

1973.  The     circumstance,   that  a  decree  for  sale   erroneously  ^y^^-'*  ^^'^^' 

.,.».,,  subsequently 

du-ects  payraent  of  the  surplus  money  to  the  tenant  for  life,  will  speaks  of  the 
not  be  a  reason  for  opening  the  decree  after  a  lapse  of  some  years,  mortgage  as 

.  .  subsisting. 

if  the  sale  has  been  fairly  conducted,  and  there  was  in  fact  no  j.        , 
surplus  (/)  ;  though  the  objection  would  have  been  substantial,  if  sale  opened 
a  surplus  had  really  been  paid  to  the  tenant  for  life.  where  surplus 

i  /  r  wrongiuily 

1974.  Kedemption  may   be  afterwards  decreed  of    an  estate  °^'J°'^  *"  ""^ 
which  has  been  sold  by  the  mortgagee,  under  his  power,  if  due  tenant  for 
notice  were  not  given  according  to  the  deed  (g)  (961).  so  mid'^*'"''^^ 

1975.  If    the  mortgagor  has  not  insisted  at  the  hearing  of  a  Redemption 
foreclosure  suit,  or  on  the  taking  of  the  accounts,  upon  his  right  to  aiSweT^^ 
redeem,  he  ought  not  to  be  admitted  to  redeem  afterwards,  except  where  sale 
upon  new  matter.     And  if  he  brings  a  suit  for  redemption,  after  he  madTunder 
has  acquiesced  in  a  judgment  for  foreclosure,  the  time  for  redemp-  power, 
tion  under  that  judgment  ouQ;ht  not  to  be  enlarged  on  motion  ;  Redemption 
because  (h),  notwithstanding  the  foreclosure,  the  plaintiff  will  have  generally 
the  benefit  at  the  hearing  of  any  equity  which  may  arise  upon  his  allowed  after 

T  ,.  .,  ./J.  foreclosure 

redemption  suit.  judgment. 

Section   IV. 

Of  the  Reconveyance  and  Delivery  by  the  Mort- 
g-ag-ee  of  the  Estate  and  Diseharg-e  of  the 
Security. 

PARAGRAPH 

On  redemption  mortgagee  must  restore  the  estate      . .  . .  . .  . .     1976 

After  payment  of  debt  the  mortgagee  is  a  trustee  of  the  property  for  the 

mortgagor  1977 

On  redemption  mortgagee  now  hound  at  mortgagor's  request  to  transfer 

security  instead  of  reconveying  estate     . .  . .  . .  . .  . .     1978 

Where  lunatic  or  infant  redeems  security  should  be  kept  on  foot    . .  . .     1979 

Mortgagee  not  bound  to  execute  reconveyance  containing  incorrect  recitals    1980 
Mortgagee  in  possession  need  not  transfer  except  by  order  of  the  court     . .     1981 
Transfer  can  only  be  insisted  on  subject  to  same  terms  as  might  be  iinposed 
in  case  of  reconveyance,  not  only  as  between  mortgagor  and  mortgagee, 
but  as  between  the  several  persons  interested  in  the  equity  of  redemption    1982 
Form  of  judgment  as  to  reconveyance  ivhere  security  is  a  legal  mortgage  . .     1983 
Form  of  judgment  as  to  restoration  of  property  where  security  is  merely 

equitable    . .  . .  . .  . .  . .  . .  . .  . .  . .     1984 

Form  of  judgment  as  to  reconveyance  where  the  equity  of  redemption  is  in 

several       . .  . .         . .         . .         . .  . .  . .  . .  . .     1985 

Form  of  judgment  where  equity  of  redemption  held  in  trust  . .  . .     1986 

id)  Took  V.  Bishop  of  Ely,  15  Vin.  Abr.  476,  note  to  pi.  1. 

(e)  Silberschildt  v.  Schiott,  3  Ves.  &  B.  45  ;  Le  Gros  v.  Cockerell,  5  Sim.  384. 

(/ )  Lighthuryie  v.  Sivift,  2  Ba.  &  Be.  207. 

(g)  See  Smith  v.  Fox,  6  Hare,  386. 

(It)  Fleetwood  v.  Jansen,  2  Atk.  467. 
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Paragraphs 

1976—1977 


PARAGRAPH 

Legal  relations  oj  mortgagor   and   mortgagee  beticeen   redemption  and 

reconveyance 
How  reconveyance  effected 

Devolution  of  legal  estate  in  mortgaged  lands  under  Conveyancing  Act,  1881 
Previous  provisions  of  Vendor  and  Purchaser  Act  . . 
Copyholds  no  longer  affected  by  the  Act  of  18S1 
Where  necessary  to  re-admit  mortgagor  on  redemption  of  copyholds 
Provisions  of  Local  Registry  Acts  as  to  redemption 
Provisions  of  Land  Transfer  Act  as  to  discharge  of  registered  charges 
Provisions  of  Irish  Record  of  Title  Act 
Where  no  reconveyance  legal  estate  revested  in  mortgagor  under  Statute 

of  Limitations 
No  reconveyance  required  of  mortgages  made  to  building  or  friendly 

societies     . .         . .  . .  . .  . .  . .  . .  . .         . .     1 997 

Discharge  of  registered  mortgages  of  ships  cotnplete  without  reassignment        1 998 
Discharge  of  registered  bills  of  sale  complete  without  reassignment  . .     1 999 

Discharge  of  Crown  debts        . .  . .  . .  . .  . .  . .  . .     2000 

Discharge  of  judgments  . .  . .  . .  . .  . .  . .  . .     2001 


1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 
1995 

1996 


On  redemp- 
tion ruort- 
gatjee  must 
restore  the 
estate. 


1976.  The  mortgagee's  action  for  foreclosure  implies  an  offer 
to  reconvey  on  redemption  (i),  and  lie  cannot  refuse,  when  the 
estate  is  redeemed,  to  restore  possession  of  it  to  the  mortgagor, 
or  those  claiming  under  him  ;  having  no  right,  whether  the  mort- 
gagor's title  be  good  or  bad,  to  dispute  it ;  or  (except  by  virtue  of 
his  power  of  sale,  or  unless  evicted  by  some  party  having  a  better 
title  (Jc)),  to  deal  with  the  security  in  such  a  manner,  that  upon 
discharge  of  the  debt  the  estate  cannot  be  restored  (1).  Nor  can 
the  mortgagee  claim  to  retain  the  estate,  on  the  ground  that  the 
mortgagor  has  covenanted  with  the  mortgagee  with  respect  to 
a  separate  matter,  upon  which  a  judgment,  which  would  be  a  lien 
upon  the  land,  might  ultimately  be  obtained  ;  or  that  another  debt 
might  be  added  to  the  security  in  case  of  a  sale,  where  no  sale  took 
])lace  (m).  And  where,  after  decree  to  account  and  pending  excep- 
tions to  the  master's  report,  the  mortgagee  committed  waste,  he 
was  ordered  to  redeliver  possession  to  the  mortgagor  {n).  At  the 
present  day  a  receiver  would  be  appointed  under  such  circum- 
stances. 

After  paj--  1977.  A    mortgagee  after  his  debt  is  paid  off,  is  in  a  fiduciary 

themo^rtgagee  P^^i^^^^  towards  the  mortgagor  with  respect  to  the  satisfied  security. 
Is  a  trustee  of  There  is  an  impHed  trust  "  to  surrender  the  estate  to  the  person 
for^the'''*"^^  entitled  to  demand  it  "  (o).  The  satisfied  mortgagee  owes  a  duty 
mortgagor. 

(0  Matthews  v.  Antrobus,  49  L.  J.  Ch.  80. 

(/:)  Rudge  v.  Richens,  L.  R.  8  C.  P.  358  ;  Re  Burrell,  Burrell  v.  Smith,  L.  R.  7 
E<i.  ;}!iO. 

U)  Tasker  v.  Small,  3  Myl.  &  Cr.  63,  70  ;  Thornton  v.  Court,  3  De  G.  M.  &  G. 
293  ;    Walker  v.  Jones,  L.  R.  1  P.  C.  50  ;   Kinnaird  v.  Trollope,  39  Ch.  D.  G3G. 

^  {m)  Mayor  of  Brecon  v.  Seymour,  5  Jur.  (n.s.)  10U9  ;    Chilton  v.  Carrington,  15 
C  B.  95. 

(n)  Hanson  v.  Derby,  2  Vcrn.  392. 

(o)  Per  Sir  T.  Pi.umek,  Cholmondeley  v.  Clinton,  2  Jac.  &  W.  at  p.  186.  Pearce 
V.  Morris,  L.  R.  5  Ch.  227. 
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to  the  mortgagors  ;  he  is  bound  to  take  care  that  the  security  gets  J^^^^^fatr. 

back  to  the  mortgagors,  or  to  some  one  to  whom  they  authorize  it 

to  be  conveyed.     Thus,  where  a  customer  of  a  bank  borrowed  money 

of  them,  and  handed  to  them,  as  security,  a  transfer  of  railway  stock 

by  himself  and  two  other  persons  (his  co-trustees),  and  subsequently 

paid  off  the  loan,  and  the  bank  instead  of  re-transferring  to  the 

three   mortiia^ors   transferred   to   a   nominee   of   their   customer, 

whereby  the  stock  was  lost  to  the  trust ;   the  bank  were  held  liable 

for  the  value  of  the  stock  at  the  time  when  they  transferred  it  {j)). 

1978.  Before  the  Conveyancing  Act,  1881,  the    mortgagee  was  On  redemp- 
not  obliged  to  assign  the  security  either  to  the  mortgagor  or  to  a  g^^^now 
new  mortgagee  upon  redemption,  or  to  a  purchaser  upon  the  dis-  bound  at 
charge  of  the  security  out  of  the  proceeds  of  sale  ;    being  bound  ^|^ufg^°°o  ^ 
only  to  reconvey  to  the  owner  of  the  equity  of  redemption  {q).     By  transfer 
s.  15  (1)  of  the  above  Act  the  mortgagee,  provided  he  is  not,  and  ^'^g^gad'of 
has  not  been  in  possession,  is  bound,  if  required  by  the  person  reconveying 
entitled  to  redeem  (r),  instead  of   reconveying,  and  on  the  terms  ®^*^^®* 
on  which  he  would  be  bound  to  reconvey,  to  assign  the  mortgage 
debts  and  convey  the  mortgaged  property  to  any  third  person  as 
the  mortgagor  directs.     And  this  provision  extends  not  only  to  the 
case  of  an  ordinary  mortgage,  but  also  to  equitable  hypothecations, 
such  as  the  so-called  "  lien  "  which  articles  of  association  usually 
give  to  companies  over  the  shares  of  members  who  are  indebted  to 
the  company  {s). 

And  by  the  Conveyancing  Act,  1882,  s.  12,  the  right  to  require 
the  mortgagee  to  assign  and  convey  is  declared  to  belong  to  and 
be  capable  of  being  enforced  by  each  incumbrancer  or  the  mort- 
gagor, notwithstanding  any  intermediate  incumbrances.  But  the 
requisition  of  an  incumbrancer  prevails  over  a  requisition  of  the 
mortgagor,  and  as  between  incumbrancers,  a  requisition  of  a 
prior  incumbrancer  prevails  over  a  requisition  of  a  subsequent 
incumbrancer. 

It  was  held  that  the  enactment  of  1881  did  not  affect  the  former 
rule  {t)  that  where  the  mortgagee  has  notice  of  a  prior  equitable 
right  on  a  person  claiming  under  the  mortgagor,  he  may  refuse  to 
reconvey  the  estate  without  the  consent  of  the  owner  o£  the  prior 
right.  Consequently,  under  such  circumstances  the  Act  does  not 
compel  the  mortgagee  after  notice  of  a  'puisne  incumbrancer  to 
assign  to  a  nominee  of  the  mortgagor  ;  nor  does  it  enable  any  person 
to  call  for  a  transfer  who  is  not  entitled  to  a  reconveyance  {u), 

(jp)  Magnus  v.  Queensland  National  Bank,  37  Ch.  D.  466. 

(q)  James  v.  Biou,  3  Swans.  234  ;  Coh/er  v.  Colyer,  9  L.  T.  (n.s.)  214  ;  Dunstan  v. 
Patterson,  2  Ph.  341  ;  Anon.,  2  Mol.  505. 
(r)  See  sect.  2  (vi.). 

(s)  Everitt  v.  Automatic  Weighing  Machine  Co.,  [1892]  3  Ch.  506. 
(t)  Banks  v.  Whittall,  1  De  G.  &  Sm.  at  p.  541.     See  form  of  decree  there, 
(u)  Teevan  v.  Smith,  20  Ch.  D.  724. 
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Paraijraphs 

1978-1983 


Where 
lunatic  or 
infant 
redeems 
security 
should  be 
kept  on  foot. 

Mortgagee 

not  bound  to 

execute 

reconveyance 

containing 

incorrect 

recitals. 

Mortgagee 
in  possession 
need  not 
transfer 
except  by 
order  of  the 
court. 

Transfer  can 
only  be 
insisted  on 
subject  to 
same  terms 
as  might  be 
imposed  in 
case  of 
reconveyance 
not  only  as 
between 
mortgagor 
and  mort- 
gagee, but 
as  between 
the  several 
persons 
interested  in 
the  equity  of 
redemption. 

Form  of 
judgment  as 
to  reconvey- 
ance where 
security  is 
a  legal 
mortgage. 


The  Act  of  1882  does  not  appear  to  affect  this  interpretation  ;  but 
it  is  to  be  observed,  that  it  throws  upon  the  mortgagee  the  burden 
to  which  he  was  not  previously  subject,  of  determining  which  among 
several  other  incumbrancers  who  may  require  an  assignment  is 
entitled  to  priority. 

1979.  "\Miere  the  party  redeeming  is  a  lunatic  there  should 
be  no  reconveyance,  but  the  mortgage  ought  to  be  transferred  to 
the  committee  (v).  And  it  would  seem  that  the  same  principle 
applies  to  the  case  of  a  redeeming  infant  {x). 

1980.  The  mortgagee  may  refuse  to  execute  a  conveyance 
containing  incorrect  recitals  ;  but  not  one  without  recitals,  which 
is  approved  by  all  the  persons  interested  in  the  equity  of 
redemption  (y). 

1981.  It  woald  seem  that  notwithstanding  the  provisions  of 
the  Conveyancing  Acts,  a  mortgagee  in  possession  is  still  not  bound 
to  transfer  (in  place  of  reconveying)  except  under  the  order  of  the 
court  (z). 

1982.  ^ATiere  a  person  redeeming  can  only  insist  upon  a  recon- 
veyance subject  to  terms  regulating  the  rights  of  himself  and  other 
persons  interested  in  the  equity  of  redemption,  the  same  conditions 
must  be  accepted  by  one  who  demands  a  transfer  in  lieu  of  a  recon- 
veyance (a).  Thus  a  tenant  for  life  who  had  failed  to  keep  down 
the  interest,  and  who  had  obtained  the  usual  order  permitting 
him  to  redeem  on  the  terms  that  he  should  hold  the  mortojaged 
premises  upon  trusts  corresponding  with  the  uses  of  the  settlement 
under  which  he  was  tenant  for  life,  was  not  permitted  to  have  an 
absolute  transfer  to  his  nominee,  but  only  a  transfer  corresponding 
in  terms  to  the  reconveyance  to  which  he  was  entitled  (a). 

1983.  AVhere  a  legal  security  is  the  subject  of  the  action,  the 
decree  provides,  that,  upon  payment,  the  mortgagee  shall  surrender 
or  reconvey  to  the  person  redeeming  (whether  he  be  the  mortgagor 
himself,  or  one  claiming  under  him  as  a  puisne  mortgagee  or  other- 
wise), free  from  incumbrances  by  the  mortgagee,  or  any  claiming 
under  him  ;  and  shall  deliver  upon  oath  all  deeds  and  other  documents 
relating  to  the  estate  (2044).  And  where  the  person  redeeming  is 
a  puisne  mortgagee  and  the  judgment  is  for  personal  payment  by 
the  mortgagor,  the  plaintiff  mortgagee  will  also  be  directed  to 
assign  the  benefit  of  the  judgment  to  the  redeeming  party,  with 
liberty  to  enforce  it  in  the  name  of  the  plaintiff  upon  giving  him 

(v)  Re  Leeming,  3  De  G.  F.  &  J.  43  ;  Re  Melly,  49  L.  T.  429. 
(x)  Sec  Gibson  v.  Scudamore,  1  Dick.  45  ;   Witter  v.  Witter,  3  P.  Wms.  99  ;   Lord 
AslJiurton  v.  Lady  Ashhurton,  6  Ves.  6  ;    Wehh  v.  Lord  Shaftesbury,  6  Mad.  100. 
(//)  Hartley  v.  B^irton,  L.  R.  3  Ch.  365. 
(z)  Hall  V.  Heward,  32  Ch.  D.  430. 
(a)  Alderson  v.  Elgey,  26  Ch.  D.  567. 


CHAP,  v.]      FORMS  OF  RECONVEYANCE.  991 

a  sufficient  iudcmnity  (h).  But  if  the  person  who  redeems  has  Paragraphs 
only  a  partial  interest  in  the  estate,  it  must  be  expressly  conveyed  "  °"  ''""^ 
subject  to  the  rights  of  redemption  of  the  other  persons  interested  (c). 
And  if  and  so  long  as  the  tight  of  the  redeeming  party  is  only  under 
a  contract  which  may  not  be  performed,  he  is  not  entitled  to  require 
delivery  of  the  deeds  or  a  conveyance,  the  mortgagee  being  in  the 
meantime  entitled  to  withhold  them  until  the  title  is  complete  (d). 
If  the  mortgagee  be  in  possession,  it  is  also  proper  to  add  (e),  that  he 
shall  deliver  possession  of  the  mortgaged  estate  ;  for  the  person 
redeeming  is  not  to  be  put  to  his  ejectment  after  payment  to  recover 
the  possession. 

The  decree  then  provides,  that  in  default  of  payment,  the  person 
to  whom  the  right  of  redemption  was  given,  do  stand  foreclosed  ; 
but  this  will  not  be  followed  ( / )  by  any  order  to  give  possession, 
unless  possession  is  claimed  (g),  the  foreclosure  order  merely  barring 
the  right  to  redeem.  The  court  has,  however,  jurisdiction  to  order 
possession  even  where  it  is  not  asked  by  the  writ,  pleadings,  or 
originating  summons  (h)  (2055). 

1984.  Where    the  security  is  equitable,   the  mortgagee  upon  Form  of 
redemption  is  ordered  to  deliver  up  all  deeds,  etc.,  in  his  custody  io^^",°!*^^*f^^ 
relating  to  the  estate,  to  the  person  redeeming,  but  in  case  of  non-  of  property 
payment,  the  party  making  default  is  ordered  to  convey  or  surrender  ^^^®^?     . 
to  the  mortgagee,  free  from  incumbrances  (^) ;  or  if  a  sale  be  directed,  merely 
the  produce  is  ordered  to  be  paid  to  the  creditor  of  the  cause,  to  be  *^<l^i*^^ble. 
applied  as  the  decree  directs. 

AVhere  the  estate  had  been  sold  by  the  mortgagee  under  his 
power  of  sale  in  the  mortgagor's  lifetime,  the  surplus  money  paid 
into  court  was  paid  out  to  the  administrator  of  the  mortgagor, 
though  the  heir-at-law,  disputing  the  validity  of  the  mortgage,  had 
commenced  an  ejectment  against  the  purchaser  (k)  (965). 

1985.  The    reconveyance  is  directed  in  terms  applicable  to  the  Form  of 
interest  of  the  person  to  whom  it  is  to  be  made.     AVhere  a  single  Jo'^r^eToTvey- 
right  of  redemption  is  given  to  several  (as  to  successive  tenants  ance  where 
for  life  (l),  to  tenant  for  hfe,  or  his  assignee,  tenant  in  tail,  joint  redemption^is 

in  several. 

(b)  Greenough  v.  Littler,  15  Ch.  D.  93. 

(c)  Pearce  v.  Morris,  L.  R.  5  Ch.  227  ;  considered  and  explained  in  Tar7i  v. 
Turner,  39  Ch.  D.  456 ;  Elisha  v.  Elisha,  Seton,  2077,  Ed.  6. 

(d)  Pearce  v.  Morris,  supra. 

(e)  Yates  v.  Hamhly,  2  Atk.  360  ;  Arthur  v.  Higgs,  and  Evans  v.  Kinsey,  Seton, 
1960,  Ed.  6.  As  to  practice  where  mortgagee  refuses  a  proper  tender,  see  Bank 
of  Neiv  South  Wales  v.  O'Connor,  14  App.  Cas.  273,  283. 

(/)  Sutton  V.  Stone,  2  Atk.  101  ;    Wood  v.  Hodges,  2  Fowl.  Exch.  Pract.  342. 
(gr)  Wood  V.  Wheater,  22  Ch.  D.  281. 
(h)  Salt  V.  Edgar,  54  L.  T.  374. 

(i)  Hohnes  v.  Turner,  7  Hare,  367,  n.  ;   Footner  v.  Sturgis,  5  De  G.  &  Sm.  736 ; 
Pryce  v.  Bury,  17  Jur.  1173. 
(k)  Re  Smith,  9  W.  R.  799. 
(I)  Aynsley  v.  Eeed,  1  Dick.  249,  and  see  form,  Seton,  1545,  Ed.  6. 
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Paragraphs    tenants  (?»)<   or  tenants  in  common),  one  of  whom  may  redeem 

1985 — 1986  j;eparately,  the  decree  directs  a  conveyance  to  be  made  to  them, 

or  to  such  of  them  as  shall  redeem  ;  or,  as  to  tenants  in  common, 

the  conveyances  may  be   ordered  to  be   made   to  them  of  their 

specified  proportions  of  the  equity  of  redemption  (n). 

\Vhere  the  rit^ht  is  given  to  representatives,  or  to  husband  and 
wife,  the  order  is  merely  to  convey  to  them  or  as  they  shall 
appoint. 

Settled  estates  are  directed  to  be  conveyed  upon  the  trusts  of 
the  will  or  settlement,  under  which  the  limitations  have  been 
created  (o).  Where  a  single  right  is  given  to  a  person  claiming 
imder  a  settlement,  and  to  another  party,  to  redeem  settled  and 
unsettled  estates,  the  former  being  entitled  to  redeem  all,  but  the 
latter  those  which  are  unsettled  only,  the  unsettled  estates  are 
directed  to  be  conveyed  to  the  redeeming  parties,  or  to  him  who 
shall  redeem,  and  the  settled  estates  upon  the  trusts  of  the  settle- 
ment (j)). 

A  reconveyance  upon  payment  of  the  debt,  where  the  time  has 
been  enlarged  after  inrolment  of  the  order  absolute  for  foreclosure, 
\vill  be  made  subject  to  any  contract  which  the  mortgagee  has 
entered  into  concerning  the  estate  after  the  inrolment ;  upon  the 
faith  and  from  the  date  of  which  he  has  full  power  to  deal  with 
the  estate  as  his  own  (q). 

And  upon  foreclosure,  if  there  be  a  paramount  claim  (such  as 
dower)  unaffected  by  the  decree,  the  right  of  the  claimant  will  be 
declared,  or  the  foreclosure  will  be  expressly  made  subject  to  it  (r). 
And  incumbrancers  taking  the  estate,  or  money  which  represents 
it,  will  be  ordered  to  discharge  any  liabihties,  past  or  future, 
to  which  the  estate  may  be  subject,  or  to  make  any  payments 
which  other  incumbrancers  ought  to  have  received  out  of  the 
estate.  So  tenants  by  the  curtesy  (t),  and  other  tenants  for  Ufe 
will  be  ordered,  upon  taking  the  estate,  to  pay  the  past  and  future 
interest  upon  the  mortgage  (1854 — 5). 

Form  of  1986.  If    the  person  in  whom  the  estate  will  vest  by  virtue  of 

Sre  equity  ^^^  foreclosure  be  a  trustee,  the  decree  declares,  that  in  case  of  fore- 
of  redemption  closure  such  person  is  to  be  considered  as  a  trustee  of  the  mortgaged 
held  m  trubt.  p^gj^^j^gg  f^j,  ^^le  benefit  of  the  cestuis  que  trust,  according  to  their 

(m)  Sober  v.  Kemp,  6  Hare,  IGO,  n. 

(n)  Sambroke  v.  Uanbury,  Seton,  2076,  Ed.  6 ;  Thorneycroft  v.  Crockett,  2 
H.  L.  C.  239. 

(o)  Aynsley  v.  Seed,  Seton,  1545,  Ed.  6  ;   Colyer  v.  Colyer,  9  L.  T.  (n.s.)  214. 

(p)  Chappell  V.  Bees,  1  De  G.  M.  &  G.  393. 

((])  Thornhill  v.  Manning,  1  Sim.  (n.s.)  451. 

(r)  Jmes  v.  Grijfith,  2  Coll.  C.  C.  207  ;  Seton,  2070,  Ed.  6. 

{t)  Dale  V.  Tayl(^,  Seton,  2075,  Ed.  6. 
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respective  proportions  of  the  mortgage  debt  (u).     And  so  on  re-   P<irafjraphs 
demption  by  a  person  entitled  to  a  partial  interest  under  the  settle- 
ment,  the  mortgagee  may  require  the  insertion  of  an  express  declara- 
tion in  the  reconveyance,  that  it  is  made  subject  to  the  trusts  of  the 
settlement  {x). 

1987.  On  the  discharge  of    a  legal  mortgage  of  freehold    the  Legal  relation 
mortgagor  until  reconveyance  becomes  tenant  at  will  to  the  mort-  and'mort-^^'^ 
gagee  {y).  gagee 

A  i\oo  •  between 

1988.  The  reconveyance  is  affected    by  a  regrant  to  the  owner  redemption 

of  the  equity  of  redemption,  or  by  surrender  where  the  mortgage  ^"^^^^^^^^^y* 
was  for  a  term,  in  consideration  of  the  payment  of  all  moneys  due  ^^^  recon- 
in  respect  of  the  security  ;    with  a  covenant  by  the  reconveying  veyanoe 
party  that  he  has  done   no   act   to  incumber  {z).     This  covenant  ^°®^**^"- 
is  implied    by  the    statutory   forms    of   reconveyance    authorized 
by  s.  29  of  the    Conveyancing    and   Law  of   Property  Act,  1881, 
c.  41,  which  is,  however,  only  applicable  to  a  statutory  mortgage. 
The   ordinary  form  of  reconveyance  is  usually  adopted  on  the 
discharge  of   an  equitable  mortgage  created  by  deed  ;   although  as 
well  in  this  case  as  by  the  Satisfied  Terms  Act,  where  the  mortgage 
is  for  a  term  of  years,  the  mere  receipt  of  the  debt  puts  an  end  to 
the  mortgagee's  interest  in  the  estate  (a). 

1989.  By  the  Conveyancing  and  Law  of    Property  Act,  1881,  Devolution  of 
c.  41,  s.  30,  where  an  estate  or  interest  of  inheritance  or  limited  to  In  mortsa^ed 
the  heir  as  special  occupant,  in  any  tenements  or  hereditaments  lands, 
corporeal  or  incorporeal,  is  vested  upon  any  trust  or  by  way  of 
mortgage  in  any  person  solely,  the  same  shall  on  his  death  after 
December  31st,  1881,  notwithstanding  any  testamentary  disposition, 

devolve  to  and  become  vested  in  his  personal  representatives  or 
representative  from  time  to  time  as  if  the  same  were  a  chattel  real 
vesting  in  them  or  him  ;  and  all  the  like  powers  for  one  only  of 
several  joint  personal  representatives  as  well  as  for  a  single  personal 
representative,  and  for  all  the  personal  representatives  together  (6), 
to  dispose  of  and  otherwise  deal  with  the  same,  shall  belong  to  the 
deceased's  personal  representatives  or  representative  from  time  to 

{u)  Seton,  2076,  Ed.  6. 

(a;)  Wicks  v.  Scrivens,  1  Johns.  &  H.  215. 

(y)  Sands  to  Thompson,  22  Ch.  D.  614. 

(z)  If  Pepys  may  be  trusted,  it  was  uncertain  in  his  time  whether  either  by  law 
or  practice  the  representative  of  the  mortgagee  in  reconveying  was  bound  to 
warrant  against  the  acts  of  his  testator,  or  only  against  his  own.  The  opinions 
given  by  counsel  being  different,  "  enough  to  make  a  man  forswear  ever  having 
to  do  with  law,"  they  agreed  to  refer  it  to  Serjeant  MajTiard.  Diarv,  June  29th, 
1663. 

(a)  As  to  the  circumstances  under  which  it  will  be  presumed  that  the  legal 
estate  in  mortgaged  property  has  been  reconveyed,  or  a  mortgage  term  sur- 
rendered before  the  passing  of  the  Satisfied  Terms  Act,  see  Sugd.  V.  &  P.  ed.  11, 
pp.  527,  528  ;  Dav.  Conv.  Pre.  vol.  2,  618,  n.,  ed.  2. 

(6)  This  language,  if  construed  strictly,  fails  to  hit  the  case  of  the  exercise  of 
the  powers  by  more  than  one,  but  less  than  all,  the  personal  representatives,  but 
doubtless  the  defect  is  cured  by  the  subsequent  words. 

F.  3  s 
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1989—1992 


Previous 
jjrovisions  of 
N'cndor  and 
Purchaser 

Act. 


Copyholds  no 
longer 
affected  by 
the  Act  of 
1881. 


Where 
necessary  to 
re-admit 
mortgagor  on 
redemption 
of  copyholds. 


time  with  all  the  like  incidents,  but  subject  to  all  the  like  rights, 
equities  and  obligations,  as  if  the  same  were  a  chattel  real  vesting 
in  them  or  him  ;  and  for  the  purposes  of  the  section  the  personal 
representatives  for  the  time  being  of  the  deceased  shall  be  deemed 
in  law  his  heirs  and  assigns  within  the  meaning  of  all  trusts  and 
powers. 

1990.  And  in  the  case  of  the  death  after  December  31st,  1881, 
of  a  mortgagee  of  a  freehold  estate,  or  of  a  copyhold  estate  to  which 
the  mortgagee  shall  have  been  admitted,  the  same  section  repeals  the 
provision  of  the  4th  section  of  the  Vendors  and  Purchasers  Act,  1874, 
c.  78  (operating  from  that  date  to  December  31st,  1881),  which 
provides  that  on  payment  of  all  sums  secured  by  the  mortgage,  the 
legal  personal  representative  of  such  a  mortgagee  may  convey  or 
surrender  the  mortgaged  estate,  whether  the  mortgage  be  in  form 
an  assurance  subject  to  redemption,  or  an  assurance  upon  trust. 

The  object  of  this  repealed  enactment  appears  to  have  been 
merely  to  substitute  the  person  entitled  to  receive  the  money  as  a 
conveying  party  for  the  devisee  or  heir  ;  but  the  language  being 
permissive  only  and  the  estate  not  being  directed  to  vest  in  the 
personal  representative,  it  followed  that  there  might  be  two  persons 
able  at  the  same  moment  to  make  a  title  to  the  legal  estate  ;  and 
the  Act  neither  enabled  the  personal  representative  of  a  mortgagee 
to  convey  to  a  transferee  of  the  mortgage  (c),  nor  to  a  purchaser 
under  the  power  of  sale  {d). 

1991.  The  Act  of  1881  does  not,  (like  the  repealed  section  of 
the  Act  of  1874),  refer  specially  to  copyhold  ;  and  some  of  the 
expressions  used  are  ill  adapted  to  that  tenure.  But  having  regard 
to  the  use  of  the  words  "  tenements  and  hereditaments,"  and  to  the 
last  sentence  of  the  clause,  it  was  considered  that  the  Act  embraced 
copyholds  as  well  as  freeholds  (e).  However,  by  s.  45  of  the  Copy- 
hold Act,  1887  (repealed  and  re-enacted  by  s.  88  of  the  Copyhold  Act, 
1894),  copyholds  are  withdrawn  from  the  operation  of  s.  30  of  the 
Act  of  1881,  in  the  case  of  legal  mortgagees  dying  since  September 
16th,  1887. 

1992.  In  the  case  of  a  mortgage  of  copyholds,  if  after  the 
admittance  of  the  surrenderee,  the  surrenderor  perform  the  con- 
dition, he  may  re-enter  and  shall  have  the  land  without  any  new 
admittance,  or  any  new  fine  ;  for  he  is  in  of  his  old  estate.  But  if 
the  day  of  payment  of  the  money  by  the  surrenderor  be  past,  so  that 
he  has  only  an  equity  of  redemption,  he  must  pay  a  fine  and  be 
re-admitted  (/). 

(c)  Re  Brook's  Mortgage,  4G  L.  J.  Ch.  8(35  ;  Re  Sinadhery^s  Mortgage,  li  Ch- 
D.  514. 

(d)  Re  White's  Mortgage,  W.  N.  [1881]  115. 

(e)  Re  Mills''  Trusts,  .37  Ch.  D.  312,  2^cr  North,  J.  ;  LiNDLEY,  L.J.,  dubitante. 
Re  Mills'  Trusts,  40  Ch.  D.  14,  18. 

(/  )  Gillj.  Ten.  276  ;   see  Simonds  v.  Lawnd,  Cro.  Eliz.  239. 
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Wliether  the  money  be  paid  or  not  at  the  proper  time,  if  the   Paragraphs 

1 QQO       1 QQ^ 

surrenderee  have  not  been  admitted,  it  is  considered  sufHcient  in 
practice  to  enter  satisfaction  on  the  rolls  (g)  (41). 

1993.  In  the  case  of    mortgages  whereof  memorials  shall  be  Provisions  of 

entered  in  the  registry  offices  under  the  Middlesex  and  Irish  Registry  If., 

o        .'  _  o        ^    Registry 

Acts  (h),  if  at  any  time  afterwards  a  certificate  shall  be  produced  Acts  as  to 

to  the  registrar  signed  by  the  mortgagee  or  mortgagees,  his,  her  redemption. 

or  their  executors,  administrators  or  assigns,  and  attested  by  two 

witnesses,  whereby  it  shall  appear  that  all  moneys  due  have  been 

paid  or  satisfied,  and  which  witnesses  shall  prove  upon  oath  the 

payment  or  satisfaction  and  signing  of  the  certificate,  an  entry 

shall  be  made  in  the  margin  of  the  registry  book  against  the  registry 

of  the  memorial  of  the  mortgage,  that  the  mortgage  was  satisfied 

and  discharged  according  to  the  certificate  to  which  the  same  entry 

shall  refer  ;  and  the  certificate  shall  be  filed  to  remain  upon  record  in 

the  registry  office. 

1994.  Under  the    Land  Transfer  Act,  1875,  the  registrar  shall.  Provisions  of 
on  the  requisition  of  the  registered  proprietor  of  any  charge,  or  on  ^^"^ ,     . 
due  proof  of  the  satisfaction  thereof,  notify  on  the  register,  in  the  as  to  dis- 
prescribed  manner,  by  cancelling  the  original  entry  or  otherwise,  ^^^J^s^  of 

^  •  r     1         1  1  registered 

the  cessation  of  the  charge  ;  and    thereupon  the  charge  shall  be  charges. 
deemed  to  have  ceased  (i). 

And  where,  upon  the  first  registration  of  any  freehold  or  leasehold 
land,  notice  of  an  incumbrance  affecting  it  has  been  entered  on 
the  register,  the  registrar  shall,  on  proof  to  his  satisfaction  of  the 
discharge  of  such  incumbrance,  notify  in  the  prescribed  manner 
on  the  register,  by  cancelling  the  original  entry  or  otherwise,  the 
cessation  of  such  incumbrance  (Jc). 

1995.  Under  the  Local  Registration  of  Title  (Ireland)  Act,  1891  Provisions  of 
(c.  66,  s.  42),  the  registrar,  upon  the  application  of  any  registered  ^^^^^  Regis- 
incumbrancer,  or  on  proof  (in  manner  therein  stated,  or  in  such  other  Title  Act, 
manner  as  may  be  prescribed)  of  the  satisfaction  of  the  charge,  or  ^^^^' 

of  any  part  of  it,  or  of  the  release  of  any  part  of  the  land  from  the 
charge,  is  to  note  such  satisfaction  or  release  on  the  register,  and 
thereupon  the  charge,  to  the  extent  so  noted,  is  to  cease. 

1996.  AATiere   no  reconveyance  is  executed,  but  the  mortgagor  wiiere  no 

is  in  possession,  or  possession  is  delivered  to  him  by  the  mortgagee  reconveyance 

ICgSti  6St£lt6 

(g)  1  Scriv.  194,  ed.  4  ;   129,  ed.  5  ;   2  Dav.  Conv.  587,  ed.  2  ;   667,  cd.  3. 

(h)  7  Anne,  c.  20,  s.  16.  In  the  other  Registry  Acts,  viz..  West  Riding,  5 
Anne,  c.  18,  s.  10 ;  East  Riding  and  Kingston-upon-Hull,  6  Anne,  c.  35,  s.  27  ; 
North  Riding,  8  Geo.  2,  c.  6,  s.  32  ;  the  regulation  is  extended  to  registered 
judgments,  statutes,  and  recognizances ;  and  in  all  except  the  North  Riding 
Act,  which  follows  the  Middlesex  and  Irish  Acts,  the  certificate  of  payment 
or  satLsfaction  is  to  be  signed  both  by  mortgagor  and  mortgagee.  Under 
the  Irish  Act  the  certificate  must  be  sealed,  and  the  signing  and  sealing  need  be 
proved  by  only  one  of  the  witnesses  to  the  certificate.  The  Yorkshire  Registry 
Act,  1884,  contains  no  similar  provisions. 

(i)  38  &  39  Vict.  c.  87,  s.  28  ;   Rule  22,  Dec.  1875. 

(/.•)  Id.  s.  19  ;   Rule  27,  Dec.  1875. 

3  s  2 
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Paragraphs    on  payment,  the  legal  estate  will  become  revested  in  the  mortgagor 
1996     1998  .^^  ^jjg  expiration  of  thirteen  years  from  the  date  of  payment  (1). 
revested  in 
mortgagor  1997.  The  5th  section  of    6  &  7  Will.  4,  c.  32,  repealed  and 

o?Limtta-*^**  re-enacted  by  the  Building  Societies  Act,  1874  (c.  42),  s.  42,  made 

tions.  a  receipt  for  moneys  advanced  by  the  society,  endorsed  upon  or 

No  reconvey-  annexed  to  any  mortgage  or  further  charge  by  the  trustees  of  the 

of'mortgages  society  for  the  time  being,  sufficient  to  vacate  the  mortgage  or 

made  to  further  charge,  and  to  revest  the  estate  in  the  person  entitled  to  the 

friendly  °^      equitv  of  redemption,  without  the  necessity  for  any  reconveyance  ; 

societies.         the  form  of  the  receipt  being   specified  in  a  schedule,  directed  to 

be  annexed   to  the   rules  of  the  society  (m)  (812).     The  Friendly 

Societies  Act,  1896  (n),  and  the  Industrial  and  Provident  Societies 

Act,  1893  (o),  contain  similar  provisions. 

The  "  person  entitled  to  the  equity  of  redemption  "  in  whom  these 
statutes  revest  the  estate,  is  the  person  who,  at  the  date  of  the 
receipt,  has  the  best  right  to  call  for  it,  and  where  it  revests  a  legal 
estate  it  gives  him  all  the  protection  which  a  conveyance  of  the 
legal  estate  would  give  (p).  It  also  acts  as  a  complete  release  of 
the  mortgage  both  as  regards  the  debt  and  the  liabilitv  of  the 
mortgagor  in  respect  of  shares  {q). 

Discharge  1998.  In    like  manner,  the  Merchant  Shipping  Act,    1894  (r), 

of  registered    declares,  that  where  any  registered  mortgage  has  been  discharged, 
mortgages  of  .  *^        °     -,        .  ,  ®  ,  . 

ships  com-      the  registrar  shall,  on  the  production  of  the  mortgage  deed,  with  a 

plete  without  j-gggipt  for  the  mortgage  money  endorsed  thereon,  duly  signed  and 
ment.  attested,  make  an  entry  in  the  register  book  to  the  efiect  that  such 

mortgage  has  been  discharged  ;  and  upon  such  entry  being  made, 
the  estate,  if  any,  which  passed  to  the  mortgagee,  shall  vest  in  the 
same  person  or  persons  in  whom  the  same  would,  having  regard,  to 
intervening  acts  and  circumstances,  if  any,  have  vested,  if  no  such 
mortgage  had  ever  been  made. 

And  so  upon  the  endorsement  on  a  certificate  of  mortgage,  of 
the  discharge  of  a  mortgage  made  under  such  certificate,  the  mort- 
gagee's estate  becomes  vested  in  the  person  or  persons  in  whom 
it  would,  having  regard  to  intervening  acts  and  circumstances  (if 
tiny),  have  vested,  if  no  such  mortgage  had  been  made  {s). 

If  therefore  the  first  two  mortgages  be  paid  off,  and  a  receipt  be 
given    for   the    money,  and    duly   registered   under  the  Merchant 

{I)  Sands  to  Thom'pson,  22  Ch.  D.  614. 

(m)  For  forms  of  decrees  for  redemption  by  members  of  building  societies,  see^ 
Seton,  2121,  Ed.  6. 

(n)  5'J  &  GO  Vict.  c.  25,  s.  23.  (o)  56  &  57  Vict.  c.  39,  s.  43. 

(jp)  Pease  v.  Jackson,  L.  R.  3  Ch.  576 ;  Robinson  v.  Trevor,  12  Q.  B.  D.  423  ; 
Ilosking  v.  Smith,  13  App.  Cas.  582  ;  Fourth  City,  etc.  Building  Society  v.  Williams, 
14  Ch.  D.  140  ;  M arson  v.  Cox,  14  Ch.  D.  147  ;  Sangster  v.  Cochrane,  28  Ch.  D.  298  ;. 
Croshie-Uill  v.  Sayer,  [1908]  1  Ch.  866. 

iq)  Harvey  v.  Municipal,  etc.  Building  Societif,  26  Ch.  D.  273. 

(r)  57  &  58  Vict.  c.  60,  s.  33-  (s)  Section  43  (7). 


CHAP,  v.]  DISCHARGE   OF    CROWN    DEBTS.  997 

Shipping  Act,  it  seems  clear  that  the  first  mortgagee's  interest  Paragraphs 
would  vest,  by  virtue  of  the  receipt,  in  the  second  mortgagee,  as  1998—2000 
the  person  in  whom  it  would  have  been  vested  by  an  intervening 
act,  (viz.  the  second  mortgage),  if  the  first  mortgage  had  not 
been  made.  And  the  entry  when  made  is  conclusive  as  to  the 
discharge  of  the  mortgage,  which  cannot  be  revived  by  an  entry  on 
the  register  that  the  former  entry  was  erroneous  (t). 

But  where  registration  of  the  bill  of  sale  of  a  ship  on  a  sale  by 
a  mortgagee  under  his  power  had  been  refused  by  reason  of  an 
entry  of  the  discharge  of  the  mortgage,  which  was  proved  to  have 
been  made  under  a  mistake,  the  court  made  a  declaration  that  the 
purchaser  was  entitled  to  be  registered  as  owner  of  the  ship  (u). 

The  registrar  has  no  power  under  the  Acts  to  erase  entries  of 
mortgages  (x). 

1999.  Subject  to  and  in  accordance  with  any  rules  to  be  made  Discharge  of 
under  for  the  purposes  of  Bills  of  Sale  Act,  1878,  the  Registrar  blfoTsfle 
of  Bills  of  Sale  {i.e.,  one  of  the  masters  of  the  King's  Bench  Division)  complet?  ^ 
may  order  a  memorandum  of  satisfaction  to  be  written  upon  anv  "^'^^.^^"^  ^«- 

•   i         1  /•       1  Ml      P        ,  i.    "■  "   .'  assignment. 

registered  copy  of  a  bill  of  sale  upon  the  prescribed  evidence  being 
given  that  the  debt  (if  any),  for  which  such  bill  of  sale  was  made  or 
given,  has  been  satisfied  or  discharged  (y).  The  prescribed  evidence 
is  a  consent,  signed  by  the  person  entitled  to  the  benefit  of  the  bill  of 
sale,  which  must  be  verified  by  affidavit,  and  produced  to  the  regis- 
trar and  filed  in  the  central  office.  If  the  consent  cannot  be  obtain'ed, 
the  registrar  may  make  the  order  on  application  by  summons  and 
on  hearing  the  person  entitled  to  the  benefit  of  the  bill  of  sale,  or 
on  affidavit  of  service  of  the  summons  on  that  person  ;  and  in  either 
case  on  proof  to  the  satisfaction  of  the  registrar  that  the  debt  has 
been  satisfied  or  discharged. 

2000.  ^Vhenever  a  quietus  shall  be  obtained  by  a  debtor  or  Discharge  of 
accountant  to  the  Crown,  and  an  office  copy  thereof  shall  be  left  ^^"'^  ^®^*^- 
with  the  senior  master  of  the  Court,  together  with  a  certificate 

signed  by  the  paymaster-general  that  the  same  may  be  registered, 
the  said  master  shall  forthwith  enter  the  same  in  the  said  book 
of  debtors  and  accountants  to  the  Crown  in  alphabetical  order  by 
the  name  of  the  person  whose  estate  is  intended  to  be  discharged 
by  such  quietus,  with  the  date  :  and  shall  for  any  such  entry\e 
entitled  to  a  fee  of  2s.  6d.  (z). 

The  Commissioners  of  the  Treasury  for  the  time  being,  or  any 
three  of  them,  may  also  by  writing  under  their  hands,  upon  payment 

(t)  Bell  V.  Bhjth,  L.  R.  6  Eq.  201  (on  appeal  L.  R.  4  Ch.  136) 

(x)  Chasteauneuf  v.  Capeyron,  7  App.  Cas.  127. 

{y)  Bills  of  Sale  Act,  1878,  s.  15  ;   Rules,  1883,  Order  LXI.  26  27 

(2)  2&3  Vict.  c.  ll,s.  9.  '      ■ 
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Paragrnplf  of  such  sums  as  they  may  require  into  the  exchequer  to  be  applied 
2000  2001  jj^  liquidation  of  the  debt,  or  liability  of  any  debtor  or  accountant 
to  the  Crown,  or  upon  such  other  terms  as  they  may  think  proper, 
certify  that  any  hereditaments  of  any  such  Crown  debtor  or 
accountant  shall  be  held  by  the  purchaser  or  mortgagee,  or  intended 
purchaser  or  mortgagee  thereof,  his  or  their  heirs,  executors,  adminis- 
trators and  assigns,  wholly  exonerated  and  discharged  from  all 
further  claims  of  the  Crown  in  respect  of  any  debt  claim  or  liability, 
present  or  future,  of  the  debtor  or  accountant  to  whom  such  heredita- 
ments belonged  ;  or  in  case  of  leases  for  fines  may  certify  that  the 
lessees,  their  heirs,  executors,  administrators  and  assigns,  shall 
hold  so  exonerated  and  discharged  without  prejudice  to  the  rights 
and  remedies  of  the  Crown  against  the  reversion,  and  the  rents 
and  covenants  reserved  and  contained  in  any  such  leases  {a).  Pro- 
vided that  any  such  certificate,  or  the  discharge  of  any  such  heredita- 
ments shall  not  lessen  or  affect  the  right  of  the  Crown  to  levy  the 
whole  of  any  debt  or  demand  due  from  any  such  debtor  or  accountant 
out  of  or  from  any  other  hereditaments  which  would  have  been 
liable  thereto  in  case  no  such  certificate  had  been  granted  and  no 
such  discharge  had  been  obtained  (6). 

Discharge  of  2001 .  Upon  the  satisfaction  of  a  judgment,  the  registrar  of 
]u  gments.  judgments  is  empowered  by  statute,  upon  the  filing  with  him  of  an 
acknowledgment  in  the  form  appended  to  the  Act,  to  enter  a 
satisfaction  or  discharge  as  to  any  registered  judgment  pending 
suit  lis  'pendens  decree  order  rule  annuity  or  rent-charge  or 
writ  of  execution  ;  charging  the  fees  for  registry  and  certificates 
mentioned  in  the  Act  (c). 

And  by  another  Act  {d),  the  court  before  which  property  sought 
to  be  bound  is  in  litigation,  may,  upon  the  determination  or  during 
the  pendency  of  the  lis  pendens,  where  the  court  shall  be  satisfied 
that  the  litigation  is  not  prosecuted  bona  fide,  make  an  order,  if  it 
shall  see  fit,  for  the  vacating  of  the  registration  without  the  consent 
of  the  party  who  registered  it ;  and  may,  in  the  discretion  of  the 
court,  direct  the  party  on  whose  behalf  the  registration  was  made 
to  pay  all  the  costs  and  expenses  occasioned  by  the  registration  or  the 
vacating  thereof. 

The  application  to  the  court  pending  the  litigation  may  be  in  a 
summary  way,  by  petition  or  motion  in  court,  or  by  summons  at 
chambers  ;  and  this  is  the  proper  course,  though  if  an  action  be 
brought  the  court  will  entertain  it.  The  application  may  be  in  the 
matter  of  the  Act,  and  of  the  action,  though  the  litigation  may  be 
at  an  end  (e).  Where  an  appeal  might  have  been  brought  against 
the  dismissal  of  the  action  which  was  the  subject  of  the  lis  jjendens, 

(a)  2  &  3  Vict,  ell,  s.  10.        (b)  Section  1 1.        (c)  23  &  24  Vict.  c.  115,  s.  2. 
(d)  .30  &  31  Vict.  c.  47,  s.  2.  (e)  Clutto7i  v.  Lee,  7  Ch.  D.  541,  n. 
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the  application  was  ordered  to  stand  over(/).     Where  the  action    Paragraphs 

i  i  .  ,        .  .        2nm 2002 

had  been  dismissed  for  want  of  prosecution,  an  order  nisi  was  ^^"^ 
made  (g),  and  if  an  order  shall  be  made  for  vacating  any  such 
registration,  the  registrar  shall,  upon  the  filing  with  him  of  an 
office  copy  of  such  order,  enter  a  discharge  of  such  lis  pendens  on 
the  register  {h). 

The  vacating  of  judgments  and  of  bonds  and  recognizances  to 
the  Crown,  and  lis  pendens  in  Ireland,  is  provided  for  by  11  &  12 
Vict.  c.  120,  ss.  10,  11,  12  ;  13  &  14  Vict.  c.  29,  s.  9,  and  34  &  35 
Vict.  c.  72,  ss.  20,  21,  and  Sched.  A. 

Section  V. 

The  Rig'ht  to  Policies  of  Insurance  effected  as 
Collateral  Securities. 

PARAGRAPH 

Policies  effected  by  mortgagee  are  not  redeemable  unless  debtor  charged 

with  premiums  and  policy  treated  as  part  of  security  . .  . .     2002 

Mortgagor  no  claim  to  policies  kept  up  by  mortgagee  if  mortgage  be  set 

aside        . .         . .         . .         . .         . .         •  •         •  •         •  •         •  •     2003 

Annuities  for  lives  which  are  insured  by  the  grantee  . .  . .  . .     2004- 

Agreement  may  be  expressed  or  inferred  that  mortgagor  is  entitled  to 

insurance  on  discharge  of  debt  . .  .  .  . .  . .  . .  . .     2005 

Where  contract  that  policy  maybe  redeemed  the  mortgagee  cannot  dispose 

of  it  .'         2006 

Where  policy  assigned  by  tvay  of  collateral  security  . .  . .  . .     2007 

Benefit  of  fire  policy  effected  in  pursuance  of  lease  the  proceeds  of  ivhich 

are  to  be  expended  in  rebuilding  passes  to  mortgagee  of  the  leaseholds  2008 
Covenant  in  mortgage  to  insure  does  not  of  itself  give  any  benefit  to 

mortgagee  . .  . .  . .  . .  . .  . .  . .  . .     2009 


2002.  If  the  grantee  of   an  annuity  choose  to  insure  the  life  of  Policies 
the  grantor,  paying  the  premiums  out  of  his  own  pocket,  the  policy  Mortgagee 
belongs  to  the  grantee,  though  a  right  of  redemption  or  repurchase  are  not 
be  reserved  to  the  grantor  ;  for  the  insurance  is  a  contract  between  unless  debtor 
other  persons,  with  which  the  grantor  has  no  concern,  and  which  charged  with 
he  cannot  call  upon  the  grantee  to  keep  in  force  (e).     And  the  amfpol^y 
mere  fact  that  the  creditor  has  charged  the  debtor  with  the  premiums  treated  as 
in  his  accounts,  if  there  be  no  evidence  that  the  debtor  was  aware  security. 
of  the  fact,  or  that  he  had  agreed  to  pay  them,  will  not  give  them  a 
right  to  the  policy  (t). 

But  if  the  relation  of  debtor  and  creditor  exists  between  the 
parties,  and  it  be  agreed,  or  can  be  inferred,  that  the  debtor  shall  he 
charged  ivith  the  premiums,  and  that  the  policy  is  efTected  as  a 
security  or  indemnity,  the  policy  or  the  balance  of  the  insurance 

(/ )  Glutton  V.  Lee,  7  Ch.  D.  541,  n.  (ry)  Pooley  v.  Bosanquet,  7  Ch.  D.  54L 

(h)  Gotlieb  v.  Crunch,  17  Jur.  704  ;  Exp.  Lancaster,  4  De  G.  &  Sm.  524  ;  Bashford 

V.  Cann,  33  Beav.  109  ;    Knox  v.  Turner,  L.  R.  9   Eq.  155  (aflirmed  L.  R.  5  Ch. 

515) ;    Preston  v.  Neele,  12  Ch.  D.  760. 
(t)  Bruce  v.  Garden,  L.  R.  5  Ch.  32. 
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Paragraphs  moiiev,  after  discharge  of  the  debt,  will  be  the  debtor's  ;  and  it  will 
«00«  200o  i^g  immaterial  in  such  a  case  that  the  premiums  were  not  actually 
paid  by  the  debtor,  if  he  has  been  charged  with  them  in  account  by 
the  creditor,  and  has  not  disputed  his  liability  to  pay  them  (k).  And 
as  the  mere  non-payment  by  the  mortgagor  of  a  charge  attributable 
to  the  mortgaged  property,  cannot  have  the  effect  of  foreclosure, 
the  payment  by  the  mortgagee  of  the  premiums,  on  the  mortgagor's 
refusal  will  not  divest  the  right  of  the  latter  to  the  policy,  after 
paATnent  by  him  of  the  advances  with  interest  (l). 

The  circumstance  that  an  allowance  for  insurance  was  included 
in  the  calculation  of  the  consideration,  will  not,  however,  entitle  the 
debtor  to  a  policy  kept  up  by  the  creditor,  if  there  was  no  stipula- 
tion by  the  debtor  for  an  insurance.  The  matter  is  then  at  the  option 
of  the  creditor,  who,  whether  he  effects  an  insurance,  or  by  retaining 
the  money  becomes  his  own  insurer,  is  equally  entitled  to  the  benefit 
of  the  arrangement  (m). 

In  the  case  of  Freme  v.  Brade,  and  also  in  Lea  v.  Hinton,  (n)  in 
which  the  pohcy  having  been  effected  as  an  indemnity  by  the  joint 
act  of  all  parties,  was  held  to  belong  to  the  debtor,  the  creditor 
became  the  executor  of  the  debtor  ;  but  it  does  not  appear  that  in 
the  one  case  the  creditor's  right  to  the  policy  was  lessened  by  this 
circumstance,  or  that  in  the  other  the  debtor's  right  was  founded 
upon  it.  And  it  is  evident  that  the  fiduciary  relation  between  the 
creditor  and  the  debtor's  estate,  only  arose  after  the  date  of  the 
security,  viz.,  at  the  time  of  the  debtor's  death  :  whereas,  if  by  the 
terms  of  the  security  itself,  the  creditor  be  placed  in  the  position 
of  a  trustee  (as  if  the  security  be  assigned  to  him  upon  trust  after 
payment  of  costs  to  retain  the  debt,  and  pay  over  the  surplus),  he 
must  account  for  the  insurance  money  after  deducting  the  pre- 
miums ;  being  within  the  principle  which  forbids  dealing  by  a 
trustee  with  the  trust  estate  for  his  own  benefit  (o). 

Mortgagor  no      2003.  It  has  also  been  held  (2:*)  that  a  mortgagor  of  policies  of 

claim  to         insurance,  or  the  vendor  of  a  reversionary  interest  who  has  assigned 
policies  kept         ...  .  -^  .  .        V 

up  by  mort-    policies  to  the  purchaser,  which  the  mortgagee  or  assignee  has  kept 

gagee  if  on  foot  at  his  own  expense,  has  no  claim  upon  them,  or  the  produce 

mortgage  be  r  '  1  '  r 

set  aside.        of  such  of  them  as  have  been  sold,  when  the  security  or  sale  has 

(k)  Holland  v.  Smith,  6  Esp.  11 :  Exp.  Lancaster,  4  De  G.  &  Sm.  524  ;  Morland 
V.  Isaac,  20  Beav.  389  ;  Humphrey  v.  Arabin,  LI.  &  G.  t.  Plunkett,  318  ;  Henson 
V.  Blackwell,  4  Hare,  434  ;  Be  Storie's  Trusts,  1  (iiff.  94  ;  Courtenay  v.  Wright, 
ti  Jur.  (N.s.)  1283  ;  Lea  v.  Hinton,  19  Beav.  324,  5  De  G.  M.  &  G.  823  ;  exi:.lamed 
in  Freme  v.  Brade,  2  De  G.  &  J.  582. 

(I)  Drysdale  v.  Piggolt,  8  De  G.  M.  &  G.  546  ;  Marquess  of  Northampton  v. 
Pollock,  45  Ch.  D.  190  ;   Salt  v.  Marquess  of  Northampton,  (1892)  A.  C.  1. 

(m)  Freme  v.  Brade,  2  De  G.  &  J.  582. 

(n)  Lea  v.  Hinton,  19  Beav.  324,  5  De  G.  M.  &  G.  823  ;  explained  in  Freme  v. 
Brade,  supra. 

(0)  Exp.  Andrews,  Be  Emeit,  2  Rose,  413. 

(p)  P'nnell  v.  Millar,  23  Beav.  172  ;  Foster  v.  Boherts,  29  Beav.  467  •  Bromley  v. 
Smith,  26  Beav.  044. 
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been  set  aside  ;   on  the  ground  that  the  contract  under  which  they    Paragraphs 
were  kept  up  having  been  declared  void,  no  obligation  arose  out  o£  '^^^^     '^^^^ 
it  between  the  parties,  and  the  result  was  the  same  as  if  the  mort- 
gagee had  kept  up  the  policies  for  his  own  pleasure. 

2004.  If  an  annuity  be  granted  for  lives,  which  are  insured  by  Annuities  for 
the  grantee,  the  insurance  money  received  by  him  on  the  dropping  ^^^l^^^^^ 
of  one  of  the  lives  will  not  be  applied  either  in  payment  of  arrears  by  the 

of  the  annuity,  or  in  part  redemption  ;    but  may  be  held  by  the  "^^^  ''°" 
grantee  (at  least  imtil  complete  redemption),  as  compensation  for  the 
loss  to  his  security  from  the  dropping  of  the  life  (q). 

2005.  An  agreement  may  be  expressed  or  inferred,  under  Agreement 
which  the  debtor  shall  take  the  benefit  of  the  insurance.  Thus  an  ™  p-^^ggge^j  qj. 
agreement  (r),  that  if  redemption  shall  take  place,  after  the  premiums  inferred  that 
shall  have  been  paid  for  the  current  year,  the  mortgagor  shall  repay  ^*^itl^ed^to  '^ 
the  mortgagee  such  proportion  of  that  premium  as  shall  belong  to  insurance  on 
the  then  unexpired  part  of  the  current  year,  has  been  held  to  be  ^^^^^  ^^^^  ° 
sufficient  evidence  of  an  intention,  that  the  policy  should  be  assigned 

with  the  principal  security,  upon  redemption  ;  even  without  regard 
to  subsequent  words  importing  yet  more  clearly  a  right  in  the  mort- 
gagor, to  require  an  assignment  of  the  policy.  But  the  passing  of 
letters  between  the  parties,  which  refer  to  the  necessity  for  the 
insurance  ;  or  a  provision  in  the  principal  security  for  payment  by 
the  debtor  of  the  additional  premiums,  which  in  certain  events 
might  become  payable  upon  the  policy  ;  or  a  covenant  by  the  cestui 
que  vie  of  the  annuity,  to  do  the  necessary  acts  for  the  effecting  of 
the  insurance,  are  not  sufficient  {s)  to  give  the  mortgagor  or 
grantor  of  the  annuity  a  title  to  the  policy  :  for  these  are  only 
statements  of,  or  references  to  the  terms,  upon  which  the  transaction 
was  effected,  and  afford  no  evidence  of  a  contract,  which  will  take 
the  case  out  of  the  general  rule. 

Nor  does  it  affect  the  question,  that  the  poHcy  recites  that  the 
insurer  has  an  interest  in  the  life  of  the  insured,  which  interest,  by 
the  redemption  of  the  security,  has  since  ceased  {t). 

It  seems  that  letters  which  have  passed  between  the  parties  may 
be  looked  at,  in  order  to  ascertain  whether  there  were  any  contract 
concerning  the  right  to  the  policy,  where  there  is  no  discrepancy 
between  the  letters  and  the  security  (m)  ;  though  it  would  be  other- 
wise if  the  effect  of  the  letters  varied  the  stipulations  of  the 
security  {x). 

iq)  Milliken  v.  Kidd,  2  Con.  &  L.  442. 

(r)  Williams  v.  Atkyns,  2  Jo.  &  Lat.  603. 

(s)  Ootlieb  V.  Cranch,  17  Jur.  686  ;  on  app.  17  Jur.  704. 

(t)  See  also  Dalby  v.  India  and  London  Life  Assurance  Co.,  18  Jur.  1024. 

(m)  Gotlieh  v.  Cranch,  17  Jur.  686,  704. 

(x)  See  Squire  v.  Campbell,  1  Myl.  &  Cr.  459. 
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Paniijraphs 

2006—2009 

Where  con- 
tract that 
jjolicy  may 
be  redeemed 
the  mortgagee 
cannot  dis- 
pose of  it. 


Where  policj- 
assigned  by 
way  of 
colJateral 
security. 


Benefit  of 
fire  policy 
effected  in 
pursuance  of 
lease,  the 
proceeds  of 
w  hich  are  to 
be  expended 
in  rebuilding 
passes  to 
mortgagee  of 
the  lease- 
holds. 


2006.  If  there  be  an  actual  contract  that  the  poHcy  shall  be 
assitrned  to  the  grantor  on  redemption  of  the  security,  if  he  shall 
elect  to  take  it,  then,  although  the  grantee  may  be  under  no  obliga- 
tion to  keep  up  the  policy  even  after  the  grantor  has  elected  to  take 
it,  he  has  clearly  no  right  after  such  election  to  dispose  of  it  for  his 
own  benefit.  And  it  was  considered,  that  he  could  not  do  so 
even  before  election  ;  for  the  notice  of  election  does  not  change 
the  rights  of  the  parties,  being  only  part  of  the  transaction  of 
repurchase  (y). 

2007.  AVhere  an  assignment  of  a  life  policy  made  as  a  collateral 
security  on  a  mortgage  of  realty,  was  followed  by  trusts  for  the 
application  of  the  moneys  to  be  received  under  the  policy,  on  the 
construction  of  which  the  court  refused  to  decree  a  sale  of  the  policy 
(in  a  suit  for  foreclosure  of  the  real  estate)  as  inconsistent  with  the 
trusts  ;  the  mortgagee  was  suffered  (z)  to  retain  the  policy,  that  he 
might  apply  the  fruits  of  it  upon  the  mortgagor's  death,  in  maldng 
good  any  deficiency  in  the  value  of  the  real  estate. 

2008.  If  a  lessee  mortgages  his  interest,  the  benefit  of  a  fire 
insurance,  effected  in  the  names  of  himself  and  the  lessor,  with  a 
provision  that  the  money  payable  under  the  policy  should  be  applied 
in  restoring  the  premises,  passes  by,  though  it  be  not  mentioned  in 
the  mortgage  ;  and  the  mortgagor  will  be  ordered  to  sign  a  joint 
receipt  with  the  lessor  to  the  office  for  the  money. 

Neither  has  the  mortgagor  any  equity  to  be  repaid,  out  of  the 
produce  of  the  policy,  money  expended  by  him  about  the  rebuilding 
of  the  property,  the  expenditure  being  voluntary  (a). 


Covenant  in  2009.  But  a  mere  covenant  by  the  mortgagor  with  the  mortgagee 
to  effect  an  insurance,  does  not  imply  that  the  mortgagee  shall 
have  the  benefit  of  the  insurance,  either  in  discharge  of  the  debt 
or  in  the  restoration  of  the  property,  if  there  be  no  stipulation  to 
that  effect  (6)  (1776). 


mortgage  to 
in.sure  does 
not  of  itself 
give  any 
benefit  to 
mortgagee. 


iy)  Hawkins  v.  Woodgate,  7  Beav.  565. 
(2)  Dyson  v.  Morris,  1  Hare,  413. 

(a)  Garden  v.  Ingram,  23  L.  J.  Ch.  478.  As  to  the  liability  of  an  insurance 
office  which  insures  a  mortgagee  against  loss  or  damage  by  fire,  see  Westtninster 
Fire  Office  v.  Glasgow  Provident  Investment  Society,  13  App.  Cas.  699. 

(b)  Lees  v.  Whiteley,  L.  R.  2  Eq.  143. 
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DEVOLUTION   OF   MORTGAGE  ESTATE 

By  the  Devolution  of  Estates  Act  (a)  the  estate  of  the  mortgagee 
in  the  mortgaged  lands  devolves  on  the  death  of  the  mortgagee 
upon  his  heir.     Section  11  of  the  Act  respecting  Mortgages  of 
Eeal  Estate  (5)  empowered  the  executor  or   administrator,  on 
payment  of  the  mortgage  moneys,  to  discharge  the  mortgage, 
but  the  legal  estate  remaining  vested  in  any  person  dying  after 
the  1st  day  of  July,  18S6,  shall  on  his  death  notwithstanding 
any  testamentary  disposition  devolve  upon  and  become  vested 
in  his  legal  personal  representatives,  who  under  s.  10,  while 
the  estate  remains  in  them  shall  be  deemed  in  law  his  heirs  (c). 
By  sect.  11  of  the  Act  respecting  Mortgages  of  Eeal  Estate  (f^, 
the   executor   or   administrator    of   a    deceased   mortgagee    is 
empo>vered  on  payment  to  him  of  the  money  due  on  the^mort- 
gage  to  convey,  assign,  release,  or  discharge  the  mortgage  debt  and 
the  mortgagee's  estate  in  the  land.  Where  there  are  two  or  more 
mortgagees  entitled  to  the  mortgage  moneys  on  a  joint  account 
the  survivors  or  the  last  survivor  of  them,  or  the  personal  repre- 
sentatives of  the  last  survivor  may  by  receipt  in  writing  give  a 
complete  discharge  for  the  moneys  due.     Section  13  of  the  Act 
respecting  Mortgages  of  Eeal  Estate  (e).     This  section  should 
be  read  in  connection  with  s.  76  of  the  Eegistry  Act(/).     It 
was  held  that  a  discharge  executed  by  two   or   three  of  the 

(a)  E.  S.  O.  (1897),  c.  127,  and  ante,  p.  30a. 

(h)  R.  S.  O.  (1897),  c.  121. 

(c)  (The  expression  "legal  personal  representatives"  or  "  personal  repre- 
sentatives "  means  executors  or  administrators  in  their  official  capacity  unless  a 
different  meaning  is  given  to  it  by  the  context.)  Stockdale  v.  Nicholson  (1867), 
Li.  li.  4  I'^q.  359. 

(rO  R.  S.  0.  (1897),  c.  121. 
(e)  IJ.  S.  O.  (]8!)7),  c.  121. 
(/)  It.  S.  O.  (1897),  c.  13G. 

F. 
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executors  was  valid  to  release  a  mortgage  made  to  their 
testator  {g).  Where  a  mortgagor  who  was  one  of  the  mort- 
tracee's  executors  executed  a  discharge  of  the  mortgage  made  by 
himself  its  validity  was  questioned  (/i).  Where  one  executor 
gave  a  mortgagee  to  his  co-executor  to  secure  a  debt  due  by 
him  to  the  estate  and  after  the  death  of  his  co-executor  executed 
a  discharge  of  his  own  mortgage  it  was  held  to  be  ineffectual  (i). 
A  foreign  administrator  cannot  effectually  release  a  mortgage 
on  land  in  this  Province.  Payment  to  him  and  a  release  by  the 
heirs  are  not  sufficient  to  entitle  the  owner  to  a  certificate  of 
title,  free  from  incumbrances  under  the  Quieting  Titles  Act  {k). 
In  New  Brunswick  it  has  been  held  that  an  executor  cannot 
assign  the  legal  estate  in  land  mortgaged  in  fee  to  his  testator, 
unless  the  land  is  devised  to  him.  Without  such  devise  his 
assignment  will  operate  only  as  a  transfer  of  the  mortgage 
debt(Z). 

In  Nova  Scotia  it  is  provided  that : — 

(2)  All  deeds  of  lands  heretofore  or  hereafter  made  under 
suits  heretofore  or  hereafter  to  be  instituted  for  the  foreclosure 
of  mortgages  by  the  executors  or  administrators  of  mortgagees 
shall  be  as  good,  valid,  and  effective  at  law  as  if  brought  by  the 
heirs-at-law  of  such  mortgagee  or  said  heirs  had  joined  in  such 
suits  (m).  In  a  suit  brought  by  the  executors  of  a  mortgagee 
for  foreclosure  it  was  held  that  the  heirs  of  the  deceased  mort- 
gagee or  the  persons  beneficially  entitled  under  his  will  were 
not  necessary  parties  {n).  In  case  of  a  bequest  of  a  mortgage 
indebtedness  to  the  mortgagor,  the  executors  may  be  compelled 
to  discharge  the  mortgage  before  payment  by  the  mortgagor  of 
his  other  indebtedness  to  the  estate  (o). 

(3)  Ex  parte  Johnson  (1875),  G  1'.  R,  225. 

(A)  M'l'haddon  v.  Bacon  (18(37),  18  Gr.  591. 

(z)  Beaty  v.  Shaw  (188G),  13  Ont.  21  ;  14  Ont.  App.  600. 

(70  Inre  Thorxje  (18G8;,  15  Gr.  7(J ;  R.  S.  O.  (1807),  c.  135. 

(I)  JJoe  d.  Stanson  v.  llamon  (1857),  3  All.  (New  Bruns.)  427. 

(m)  48  Vict.  (N.  S.)  (1885),  c.  32,  s.  2. 

(n)  Laicrence  v.  Humphries  (1865),  11  Gr.  200. 

(0)  Archer  v.  Severn  (1886),  12  Ont.  615  ;  14  Ont.  App.  723. 
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Puragra'phs 

Section  VI.  2010-2011 

Judgrnents  for  Sale. 

PARAGRAFK 

Form  and  effect  oj jxidgment  for  sale  ..  ..  ..  ..  ..2010 

Mortgagee  not   liable  jor   depreciation   nor   entitled   to   appreciation    of 

securities  on  which  proceeds  of  sale  invested     ..  ..  ..  ..2011 

Statutory  power  of  court  to  order  sales  at  any  time  before  foreclosure 

absolute     ..  ..  ..  ..  ■•  ■•  ••     2012 

Sales  in  debenture  holders'  actions     . .  .  .  .  .  .  .  .  •  •  •     2013 

Conditions  on  which  sale  ordered       . .  . .  .  .  .  .  . .  •  •     2014 

Deposit  ..  ..  ..  ..  ..  ..  .•  ..2015 

Form  of  order  where  deposit  is  to  be  made  by  purchaser     . .  . .  .  -     2016 

To  whom  conduct  of  sale  confided      ..         ..  ..  ..  ..  ..     2017 

Time  given  to  mortgagor  to  redeem  when  sale  ordered  ..  ..  ..     2018 

Sale  may  be  allowed  out  of  court,  but  tvhen  ordered  the  mortgagee  cannot 

exercise  his  express  power  . .  . .  ■  ■  ■  ■  .  ■  . .     2019 

Whether  mortgagee  will  be  allowed  to  bid      . .  . .  . .  . .     2020 

One  tenant  in  common  of  the  equity  of  redemption  may  buy  from  the 

mortgagee  . .  . .  . .  . .  . .  . .  . .  . .     202 1 

Equitable  incumbrancers  need  not  join  in  the  conveyance   . .  . .         . .     2022 

Where  mortgagee  purchases  at  price  less  than  is  due  on  mortgage  he  may 

be  let  into  immediate  possession. .  ..  ..  ..  ..  ..     2023 


2010.  Where  the    judgment  is  for  sale,  instead  of  foreclosure,  Pq^^  and 
the  direction  is,  that  upon  default  in  payment  the  property  comprised  effect  of 
in  the  security  shall  be  sold,  and  the  produce  applied  in  discharge  for  sale. 
of  the  security  (c)  ;   and  if  the  good  will  of  a  trade  carried  on  there 

be  sold  ^vith  the  property,  or  the  loss  of  trade  profits  be  included 
in  estimating  the  payment  for  property  taken  by  a  public  company, 
the  value  is  considered  as  an  advantage  attached  to  its  possession, 
the  benefit  of  which  belongs  to  the  mortgagee  {d). 

2011.  If  the  estate   be   sold  by  consent  of  all  parties,  and  the  Mortgagee 
purchase-monev  in  court  be  properly  invested,  the  investment  is  ^^^  liable  tor 

i"-!/.!  1-  depreciation 

not  made  at  the  risk  of  the  mortgagee,  though  it  may  happen  to  nor  entitled 
have  been  made  on  his  application  instead  of  that  of  the  purchaser.  ^?  apprecia- 
Being  still  treated  as  a  creditor,  and  his  interest  running  on,  he  securities 
will  be  entitled  to  be  repaid  any  deficiency  caused  by  the  investment,  °"  '^vhich 

-,      .    .  .  .     .         1-111  1  proceeds  or 

out  of  the  assets,  m  an  administration  smt  m  which  he  has  proved  sale  invested, 
his  debt  (e).  Neither  is  the  investment  made  for  his  benefit, 
so  that  he  cannot  claim  accumulations  arising  from  the  purchase- 
moneys,  unless  they  have  been  carried  to  his  separate  account  ( / ) . 
So  where  the  Crown  has  sold  extended  lands,  the  proceeds  of  which 
have  been  paid  into  court  under  an  order  obtained  by  the  purchaser, 

(c)  Seton,  1911-1917,  Ed.  6. 

(d)  Chissum  v.  Dewes,  5  Russ.  29;  King  v.  Midland  Bail.  Co.,  17  W.  R.  113; 
Exp.  Punnett,  Be  Kitchin,  16  Ch.  D.  226 ;  Pile  v.  Pile,  3  Oh.  D.  36.  As  to  mort- 
gagee's right  to  prevent  the  use  bj'  the  assignee  of  the  mortgagors,  of  a  trade  name 
included  in  the  security,  see  Beazley  v.  Soares,  22  C'h.  D.  660. 

(e)  Tompsett  v.  Wickens,  2  Jur.  (ir.s.)  10. 
(/ )  Irby  V.  Irby,  22  Beav.  217. 
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Paragraphs  and  invested  ;  the  Crown  will  receive  only  its  principal,  interest 
2011  2014  Q-i^^  costs,  and  not  a  share  of  the  accumulations  (g).  In  like  manner 
if  money  representing  the  sum  due  on  a  mortgage  be  paid  into 
court,  and  the  mortgagee  be  afterwards  paid  out  of  the  security, 
the  fund  in  court  is  released,  and  the  investment  and  accumulations 
belong  to  the  mortgagor.  And  if  the  fund  has  been  blended  with 
other  moneys,  there  will  be  an  inquiry  to  ascertain  how  much  of 
the  compound  fund  has  arisen  from  the  investment  of  the  mortgage 
fund,  and  of  the  dividends  of  the  stock  purchased  with  it  {h). 

Statutory  2012.  Under  s.  25  (2)  of   the  Conveyancing  Act,  1881  (997), 

court  to  order  the  court  may  order  a  sale  after  judgment  at  any  time  before 

sale  at  any      thei  order  absolute  for  foreclosure  (^),  upon  the  amount  due  to  the 

foreclosure      mortgagee  being  certified  ;    but  the  order  was  limited  where  the 

absolute.         mortgagor  did  not  appear,  to  the  sale  of  a  sufficient  part  of  the 

property  to  satisfy  the  debt  {k).     And  a  sale  may  also  be  ordered 

before  trial  of  the  action,  upon  an  interlocutory  application  by  a 

person  interested  in    the  equity  of  redemption  (l).      The  section 

applies  not  exclusively  to  legal  mortgages,  but  also  to  equitable 

mortgages  by  deposit  with  or  without  memorandum  (m). 

Sales  in  2013.  In  actions  to  enforce  mortgage  debentures,  where    the 

holders^^^       plaintiff  sues  on  behalf  of  himself  and  all  other  debenture  holders 
actions.  (but  not  where  he  is  the  sole  debenture  holder  (n) ),  the  judge  in 

person,  if  he  be  of  opinion  that  a  sale  must  eventually  be  made, 
is  empowered  to  direct  a  sale  before  judgment  or  afterwards  without 
waiting  until  all  persons  interested  are  ascertained  and  whether 
served  or  not  (o). 

Conditions  on     2014.  By  the    practice  under  the  repealed  Act  15  &  16  Vict. 

ordered^  s.  86,  leave  was  given  at  the  hearing  to  apply  for  a  sale  in 
chambers  (p)  ;  and  if  the  sale  was  directed  without  the  consent  of 
the  mortgagee,  or  those  claiming  under  him,  the  deposit  required 
by  the  statute  was  indispensable,  whatever  might  be  the  value  of 
the  estate  (q)  ;  in  order  that  the  mortgagee  should  not  run  any 
risk  of  losing  his  rights,  upon  any  speculation  as  to  the  value. 
The  Act  of  1881  leaves  this  and  the  other  terms  of  the  order  at  the 
discretion  of  the  court,  which  will  protect  the  mortgagee  by  fixing 

(g)  R.  V.  De  la  Motte,  2  H.  &  N.  589  ;  and  see  25  Geo.  3,  c.  35. 
(h)  Taylor  v.  Waters,  1  Myl.  &  Cr.  266. 
(i)  Union  Bank  of  London  v.  Ingram,  20  Ch.  D.  463. 
(k)  Wade  v.  Wilson,  22  Ch.  D.  235  ;  not  foU.  Green  v.  Biggs,  52  L.  T.  680. 
{I)  Woolley  V.  Colman,  21  Ch.  D.  169. 

(»«)  Oldham  v.  Stringer,  51  L.  T.  895  ;  but  c/.  Green  v.  Biggs,  52  L.  T.  680. 
(»)  Parkinson  v.  Wainwright,  64  L.  J.  Ch.  493. 
(0)  R.  S.  C,  Order  LI.  r.  16. 
(p)  Greenough  v.  Littler,  15  Ch.  D.  93. 

(?)  Bellamy  v.  Cockle,  18  Jur.  465.     See  Boydell  v.  Manby,  9  Hare,  App.  liii ; 
Burmester  v.  3Ioxon,  35  Beav.  310. 
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a  reserved  price  (r)  and  requirin<^  the  person  who  demands  a  sale  nn"!i"^'^om% 
to  give  security  for  the  costs  of  it,  unless  the  conduct  of  the  sale 
is  confided  to  him,  in  which  case,  as  he  alone  would  be  personally- 
liable  for  the  costs,  there  is  no  necessity  for  requiring  him  to  give 
security  (s).  But  the  court  has  jurisdiction  to  do  so,  and  will  do 
so  in  a  proper  case  {t). 

A  sale  will  not  be  ordered  where  the  property  is  insufficient  to 
answer  the  first  mortgage  (a),  nor  where  it  is  in  several  places  or 
cannot  be  sold  in  one  lot  {x). 

2015.  The  amount  of    the  deposit  (which  will  be  fixed  in  the  Deposit, 
judges'  chambers,  if  the  parties  do  not  agree)  is  in  the  discretion 

of  the  court,  and  appears  under  the  former  Act  to  have  been  generally 
fixed  with  reference  to  the  probable  expenses  [y)  of  the  sale  ;  and 
this  principle  is  expressly  adopted  by  the  Act  of  1881  ;  though  in 
a  case  (2)  in  which  a  sale  was  ordered  after  decree  for  foreclosure, 
a  sufficient  amount  was  paid  in,  to  indemnify  a  puisne  mortgagee, 
who  had  bought  in  several  incumbrances,  to  the  extent  of  his  entire 
advances.  The  deposit  being  made  for  the  indemnity  of  the  mort- 
gagee, will  be  applied  in  discharge  of  his  costs  of  the  sale,  if  it  proves 
abortive  (a).  And  where  the  purchaser's  cheque  for  the  deposit 
was  accepted,  but  dishonoured,  it  was  held  that  the  mortgagee 
might  add  the  costs  of  the  abortive  sale  to  his  security  (6). 

2016.  Where  the  sale  is  directed  under    circumstances  which  Form  of 
require  a  deposit  to  be  made,  the  order  will  be  to  sell,  in  case  the  ^e  osiUs^to 
deposit  be  paid  within  a  short  time — as  a  week — from  the  date  of  be  made  by 
the  certificate  of  the  amount  proper  to  be  deposited  ;    or,  it  is  Purchaser, 
presumed,  from  the  date  of  the  decree  if  the  parties  agree  at  once 

upon  the  amount ;  but  in  case  of  default  in  making  the  deposit 
during  the  same  period,  or  in  case  no  sale  shall  take  place  within 
six  months  from  the  date  of  the  certificate,  then  foreclosure  (c). 

2017.  The  conduct  of    the  sale  will  be  e:iven  in  preference  to  To  whom 

Iff 
the  person  by  whom  it  may  be  most  conveniently  effected  ;    and  g°j^  Confided 

where  the  plaintiff  was  a  second  mortgagee,  it  was  therefore  given 

to  the  first  on  account  of  his  possession  of  the  deeds  (d).     But 

under  the  Act  of  1881,  which  provides  that  it  may  be  given  to  any 

(r)  Woolley  v.  Colman,  21  Ch.  D.  169  ;  Whitfield  v.  Roberts,  5  Jar.  (n.s.)  113  ; 
Cripps  V.  Wood,  51  L.  J.  Ch.  584. 

(«)  Davies  v.  Wright,  32  Ch.  D.  220. 

{t)  Brewer  v.  Square,  [1892]  2  Ch.  111. 

(w)  Merchant,  etc.  Banking  Co.  v.  Hanseatic  Bank,  55  L.  J.  Ch.  479. 

(x)  Provident  Clerks^  Association  v.  Lewis,  62  L.  J.  Ch.  89  ;  but  cf.  Norman  v. 
Beaumont  [1893],  W.  N.  45. 

(y)  Bellamy  v.  Cockle,  18  Jur.  465  ;    Whitfield  v.  Roberts,  5  Jur.  (n.s.)  113. 

(z)  Laslett  v.  Clijje,  2  Sm.  &  G.  278. 

(a)  Corsellis  v.  PatmMn,  L.  R.  4  Eq.  156. 

(6)  Farrer  v.  Lacy,  Hartland  &  Co.,  25  Ch.  D.  636. 

(c)  Bellamy  v.  Cockle,  18  Jur.  465.     (And  see  Seton,  1919,  Ed.  6.) 

{d)  Hewitt  V.  Nanson,  28  L.  J.  Ch.  49. 
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defeudant,  it  has  been  given  to  the  person  who  has  the  most  interest 
in  getting  the  best  price,  though  he  was  not  in  possession  of  the 
deeds  (e). 

2018.  The  period  of  six  months  is  the  time  allowed  by  the 
court,  in  cases  of  sale  not  under  the  Act,  as  also  in  foreclosure 
cases  (1952).  during  which  the  estate  may  be  redeemed  (/ ).  Under 
the  Act  of  1881  the  court  may  order  a  sale,  as  it  could  under  the 
repealed  Act  without  giving  the  usual  or  any  time  to  redeem.  But 
three  months  has  been  taken  as  a  convenient  limit  adversely  to  the 
mortgagor  {g).  Where  an  order  was  made  for  sale  on  the  mort- 
gagee's application  (h),  giving  but  one  month  to  redeem,  the  time 
was  supposed  (^)  to  have  been  fixed  because  a  speedy  sale  was 
desirable  for  all  parties,  and  a  like  period  has  been  given  in  another 
case  (k)  where  the  mortgagee  applied  for  sale.  In  the  absence  of 
the  owners  of  the  equity  of  redemption,  at  the  hearing,  although 
they  appeared  in  the  suit,  the  court  formerly  declined  (l)  to  use  its 
full  power  by  directing  an  immediate  sale  ;  but  under  the  Act  of 
1881,  the  order  may  be  made  though  any  of  the  persons  interested 
do  not  appear. 

The  court  has  exercised  its  power  of  ordering  sale  without  time 
to  redeem,  under  the  Act  of  15  &  16  Vict,  where  the  property  was 
unproductive  and  could  not  be  let ;  and  also  where,  being  held  for 
a  short  term  of  years  and  subject  to  several  incumbrances,  the 
rents  were  insufficient  to  keep  down  the  interest  on  the  first  mort- 
gage (m)  ;  and  also  as  against  infant  defendants,  upon  the  ground 
of  local  and  temporary  circumstances,  which  were  shown  to  affect 
the  marketable  value  of  the  property  (n). 

2019.  The  sale  may  be  made  out  of  court,  but  the  purchase- 
money  will  be  ordered  to  be  paid  into  court  (o).  And  where  an 
order  for  sale  has  been  made,  the  mortgagee  will  not  as  a  rule  be 
allowed  to  sell  out  of  court  under  his  express  power  (p),  and 
certainly  cannot  do  so  without  leave  (g). 

2020.  Both  in  the  Admiralty  and  Chancery  Divisions  leave 
will  be  given  to  the  mortgagee  to  bid  at  the  sale  (r)  ;    but  it  will 

(e)  Woolley  v.  Colman,  21  Cli.  D.  169  ;  ex.  gr.  the  mortgagor ;  see  Davies  v. 
Wright,  32  (jh.  D.  220  ;   and  Christii  v.  Van  Tromp  [1886J  W.  N.  111. 

(/)  Lloyd  V.  Whitley,  17  Jur.  754. 

(gr)  Newman  v.  Selfe,  10  Jur.  (n.s.)  251. 

(h)  Staines  v.  Rudlin,  9  Hare,  App.  liii.  (margin). 

(0  See  Lloyd  v.  Whitley,  supra. 

(k)  Smith  V.  Robinson,  1  Sm.  &  G.  140.  (I)  Smith  v.  Robinson,  supra. 

(m)  Phillips  V.  Gutter idge,  4  De  G.  &  J.  531 ;  Foster  v.  Harvey,  11  W.  R.  899. 

(n)  Mears  v.  Best,  10  Hare,  App.  li. 

(o)  Cator  V.  Reeves,  16  Jur.  1004,  and  form  there  ;  Woolley  v.  Colman,  21  Ch.  D. 
169;  Brewer  v.  Square,  [1892]  2  Ch.  Ill  ;  R.  S.  C.  Order  LI.  r.  la;  and  see 
Cumberland  Union  Banking  Co.  v.  Maryport  Hematite  Iron  and  Steel  Co.,  [1892] 
1  Ch.  92. 

{p)  Re  Clairf,  23  L.  R.  Ir.  281. 

(q)  Stevens  v.  Theaires,  Ltd.,  [1903]  1  Ch.  857. 

(r)  The  Wilsons,  1  W.  Rob.  173  ;  Exp.  Marsh,  1  Mad.  148. 
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be  refused  until  the  other  ways  of  selling  have  failed,  if  the  mort-    Paragraphs 
gagee  is  also  a  trustee,  and  objection  is  made  by  cesluis  que  trust  (,9).  ^^^^     ii\KZ 
And  also  if  the  applicant  have  the  conduct  of  the  sale  ;   in  which  whether 
if  he  desire  to  bid,  the  usual  course  is  to  appoint  some  other  person  morti^agee 
to  conduct  the  sale  {t).     Where  an  estate  was  bought  by  a  person  (.(i  to  bid. 
having  the  conduct  of  the  sale,  without  leave,  and  in  a  feigned 
name,  it  was  ordered  to  be  resold  ;  and  a  much  greater  price  being 
realized  than  was  paid  by  the  first  purchaser,  he  was  ordered  to 
pay  the  costs  (w). 

2021.  There  is  no  such  fiduciary  relation    between  co-tenants  One  tenant 
in  common  as  will  prohibit  one  of  them  buying  the  property  from  "h^!^e|!^u|ty"o*f 
the  mortgagee  or  getting  in  an  outstanding  incumbrance  for  his  redemiotion. 
own  benefit  (»).  '  '  ZVZ 

2022.  The  rights  of    equitable  incumbrancers  on  the  estate,  mortgagee. 
whether  they  be  plaintiffs  or  defendants,  or  only  come  in  under  f^j^bra^ncers" 
the  judgment,  are  bound  by  the  judgment  for  sale,  in  the  same  need  not  jom 
manner  as  the  equity  of  redemption  is  bound  by  a  judgment  for  "o^yg^a^ce 
foreclosure.     The    purchaser,    therefore,    upon    obtaining    a    con- 
veyance of  the  legal  estate,  takes  the  property  discharged  of  all 

claims,   and  is  not  entitled  to   any  release  from    the   equitable 
incumbrancers  [x)  (2037). 

2023.  If  the  mortgagee  becomes  the  purchaser,  and  his  principal  Where 
and  interest  exceed  the  purchase-money,  he  may  be  let  into  possession  !^jrchastTat 
as  from  a  date  earlier  than  that  fixed  by  the  contract  {ij).  priceless 

than  is  due 
on  mortgage, 
~  TTXT  he  may  be 

Section  VII.  let  into 

immediate 

Judgements  and  Orders  against  Infants  and      possession. 

Trustees. 

PARAGRAPH 

H 010  far  infants  entitled  to  shoiv  cattse  against  decree  on  coming  of  age   . .  2024 
3Ir.  Fisher's  argument  that  a  day  ought  no  longer  to  he  given  to  an  infant 

to  show  cause  against  foreclosure  . .  . .  . .  . .  . .  2025 

Infant  loho  has  a  day  to  show  cause  is  restricted   to  showing   error  in 

judgment  and  cannot  rip  up  the  account         . .  .  .  . .  . .  2026 

Sale  only  decreed  against  infant  for  his  benefit        .  .  . .  . .  . .  2027 

(s)  Tennant  v.  Trenchard,  L.  R.  4  Ch.  537. 

(t)  Domville  v.  Berrington,  2  Y.  «&  C.  Ex.  723  ;  and  held,  on  appeal  in  bankruptcy, 
that,  not\\ithstanding  the  delay  of  the  persons  having  the  conduct  of  the  sale, 
the  conduct  should  not  be  given  to  the  mortgagee,  who  had  leave  to  bid.  Exp. 
M'Gregor,  Re  Laird,  4  De  G.  &  Sm.  603.  In  Ireland  leave  to  bid  has  been  given  to 
the  mortgagee,  without  taking  from  him  the  carria;:e  of  the  decree,  where  the 
property  was  clearly  insufficient  to  pay  the  debt ;  especially  if  there  were  no 
bona  fide  bidder  on  a  previous  sale.  Straight  v.  Patterson,  9  Ir.  Eq.  R.  149  ;  Power 
v.  Allen,  9  Ir.  Eq.  R.  149,  n.  ;  Steel  v.  Devonport,  11  Ir.  Eq.  R.  339. 

{u)  Sidny  v.  Ranger,  12  Sim.  IIS. 

{v)  Kennedy  v.  De  Trafford,  [1896]  1  Ch.  762  ;   [1897]  A.  C.  180. 

(.t)  Keatinge  v.  Keatinge,  6  Ir.  Eq.  R.  43  ;    Webber  v.  Jones,  6  Ir.  Eq.  R.  142. 

[y)  Bates  v.  Bonnor,  7  Sim.  427. 
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Vesting  orders  of  lunatics'  estates 

Vesting  orders  of  infants'  estates 

Vesting  orders  where  heir  or  personal  representative  or  devisee  is  out 

of  jurisdiction,  or  cannot    be  found,  or  refuses  to  convey,  or  is 

unknown,  etc. 
Court  when  asked  to  make  vesting  order  will  protect  the  rights  of  a  joint 

mortgagee  out  of  the  jurisdiction 

Person  may  be  appointed  to  convey  in  lieu  of  vesting  order 

Provisions  as  to  lands  in  Lancashire  and  Durham 

Power  to  make  vesting  orders,  etc.,  extends  to  all  the  Queen's  dominions 
with  some  exceptions 

Vesting  orders  of  copyholds     . . 

Cleaning  of  zcord  "  lands  "  in  Trustee  Act,  1893    . . 

No  vesting  order  required  of  mere  equitable  interests 

Legal  estate  may  be  vested  subject  to  legacies 

Vesting  orders  where  the  mortgage  is  by  way  of  trust  for  sale 

Trustee  Act  enables  legal  estate  to  be  vested  where  mortgage  is  merely 

equitable  without  necessity  for  an  action 
At  whose  request  vesting  orders  may  be  made 
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2024.  Infants  may  be  foreclosed,  or  a  sale  may  be  directed 
against  them.  It  was  formerly  the  practice  in  all  decrees  for  these 
and  for  many  other  pm'poses,  to  give  the  infant  six  months  after 
coming  of  age,  to  show  cause  against  the  decree  (2).  This  indul- 
gence is  still  continued  in  the  case  of  foreclosure  judgments  (a), 
except  where,  at  the  hearing,  it  clearly  appears  that  the  property 
is  not  worth  the  debt,  and  the  mortgagee  undertakes  to  pay  the 
infant's  costs  as  between  solicitor  and  chent  (b). 

Where,  however,  a  sale  is  ordered  of  the  land  in  which  an  infant 
has  the  equity  of  redemption,  it  is  no  longer  the  practice  to  give 
the  infant  a  day  to  show  cause  on  coming  of  age  (c). 

2025.  In  a  former  edition  of  this  work,  the  late  learned  author 
gave  the  following  elaborate  argument  to  show  that  an  infant  has  no 
longer  any  right  to  a  day  to  show  cause  against  a  judgment  of 
foreclosure  ;  and  although  this  contention  was  not  upheld  in  the 
case  of  Mellor  v.  Porter  (d),  yet,  as  that  case  may  be  hereafter 
reviewed  by  a  higher  court,  the  present  editors  consider  that  it  is 
desirable  that  the  late  Mr.  Fisher's  views  should  be  reproduced. 
The  argument  in  question  was  as  follows  :  The  Trustee  Act,  1850  (e), 
(now  replaced  by  the  Trustee  Act,  1893  (/ )),  gives  a  general  power  to 

(2)  Mattock  V.  Gallon,  3  P.  Wms.  352  ;  Bishop  of  Winchester  v.  Beavor,  3  Ves. 
Jun.  314  ;  Spencer  v.  Boycs,  4  Ves.  370  ;  Booth  v.  Rich,  1  Vera.  295  ;  Bennett  v. 
Edwards,  2  Vem.  392  ;  and  see  Taylor  v.  Coates,  3  Hare,  263. 

(a)  Newbury  v.  Marten,  15  Jur.  166  ;  Gray  v.  Bell,  30  W.  R.  606  ;  Mellor  v. 
Porter,  2.1  Ch.  D.  ir,8  ;  but  conf.  Younge  v.  Cocker,  32  W.  R.  359  ;  and  Foster  v. 
Parker,  H  Ch.  D.  147. 

(6)  Wolverhampton  and  Staffordshire  Banking  Co.  v.  George,  24  Ch.  D.  707  • 
Bennett  v.  Harfoot,  19  W.  R.  428. 

(c)  Trustee  Act,  1893,  s.  30,  as  amended  by  57  Vict.  c.  10,  s.  1  ;  Scholefield  v. 
Heufidd,  8  Sim.  470  ;  Mutton  v.  Mayne,  3  Jo.  &  Lat.  586. 

(d)  Mfllor  V.  Porter,  25  Ch.  D.  158. 

(c)  13  &  14  Vict.  c.  60,  s.  30.  (/)  56  &  57  Vict.  c.  53,  s.  31. 


CHAP,  v.]    WHETHER  INFAINT  ENTITLED  TO  DAY  TO  SHOW  CAUSE.  1009 

Courts  of  Equity,  when  any  decree  shall  be  made  for  the  conveyance  Paragraph 
of  any  lands,  to  declare  that  any  of  the  parties  to  the  suit  are  trustees  ^^25 
within  the  meaning  of  the  Act,  and  to  make  such  order  as  to  their 
estates,  rights  and  interests  as  are  thereby  authorized  to  be  made 
concerning  the  estates,  rights  and  interests  of  trustees.  And  the 
courts  may  make  orders  [g),  vesting  the  estates,  or  releasing  or 
disposing  of  the  contingent  rights  of  infant  trustees,  in  such  persons, 
and  manner,  as  the  court  shall  direct ;  which  orders  are  to  be  as 
effectual  as  if  the  infant  trustees  had  attained  twenty-one,  and  had 
duly  conveyed  or  assigned  the  lands  in  the  same  manner,  and  for  the 
same  estate,  or  had  released  or  disposed  of  the  contingent  right. 

For  the  better  understanding  the  efTect  of  this  statute,  upon 
the  foreclosure  of  equitable  mortgages,  it  will  be  remembered  that 
whilst  a  conveyance  is  required  to  complete  the  title  by  foreclosure 
of  an  equitable  mortgagee,  that  of  the  legal  mortgagee  requires 
no  such  formality  :  because  the  legal  title  is  already  vested  in  him, 
and  the  equitable  right  of  the  mortgagor  is  completely  bound  by 
the  decree.  And  the  day  to  show  cause  was  given  to  the  infant 
in  respect  of  the  conveyance  which  he  was  required  to  make,  and 
not  in  respect  of  the  equitable  right  which  the  decree  had  already 
bound.  Therefore  Lord  Hardwicke  said  (h),  it  was  the  course 
of  the  court  not  to  give  a  day,  unless  a  conveyance  was  directed 
either  in  form  or  substance.  The  case  of  Price  v.  Carver  (i),  cited 
above,  in  which  it  was  held  before  the  Trustee  Act,  that  the  day 
should  still  be  given,  appears  to  be  a  decision  as  to  equitable  mort- 
gages only.  Lord  Coitenham  there  observed,  that  "  cases  of  fore- 
closure and  partition,  and  all  others  in  which  a  conveyance  is 
required  from  an  heir,  except  those  in  which  the  parol  would  demur 
at  law,  are  cases  in  which  a  day  is  given."  And  again,  "  in  all  other 
cases  "  {i.e.  except  cases  of  sale  for  payment  of  debts),  "  in  which 
a  conveyance  is  required  from  an  infant,  the  law  remains  as  before, 
and  the  practice  therefore  remains  the  same."  Now,  in  cases  of 
partition.  Lord  Redesdale  expressly  says  (k),  that  the  day  to  show 
cause  is  given,  where  the  infancy  of  any  of  the  parties,  or  other 
circumstances,  prevent  mutual  conveyances ;  the  decree  being 
then  to  make  partition,  give  possession  and  order  enjoyment,  until 
effectual  conveyances  can  be  made.  As  therefore  Lord  Cottenham 
could  not  have  referred  to  those  cases  of  partition  in  which  the  legal 
estate  is  outstanding,  and  not  in  the  infant  (for  then  the  conveyance 
could  be  made  at  once),  it  is  plain,  that  he  was  also  not  speaking  of 
foreclosure  suits,  where  no  conveyance  of  the  legal  estate  was 

(g)  Sections  7  and  8,  Act  of  1850. 

Qi)  Sheffield  v.  Duchess  of  Bucks,  West,  t.  Hardmcke,  682. 

(*■)  Price  V.  Carver,  3  Myl.  &  Cr.  157—103. 

[k)  Pleadins:,  120.  ed.  4  ;  143,  ed.  5  ;  citing  Att.-Qen.  v.  Hamilton,  1  Mad.  214. 
See  the  form,  2  Eq.  Dr.  385. 

F.  3   T 
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Paragraphs  required,  but  of  suits  (such  as  that  before  him)  relating  to  equit- 
2025  20^0  jj]jjp  inortgages,  where  it  was  necessary  to  wait  for  a  conveyance, 
until  the  coming  of  age  of  the  infant  heir  or  devisee.  There  seems, 
therefore,  to  be  no  reason  for  giving  the  day  to  show  cause  where 
the  security  is  legal.  And  this  view  appears  to  have  been  adopted 
by  Lord  St.  Leonards  in  foreclosure  suits  in  Ireland,  in  which,  accord- 
ing to  the  practice  there,  sales  having  been  directed,  it  was  held, 
that  the  infants  should  have  no  day  (1).  And  in  a  suit  in  England 
bv  mortgagees,  to  establish  their  claim  against  a  settlement,  it  was 
said  that  the  infant  should  have  a  day,  if  the  result  of  a  case  at  law 
made  it  necessary  for  the  infant  to  execute  a  conveyance,  but  not 
otherwise  (m). 

But  the  Trustee  Act,  1850,  and  now  the  Trustee  Act,  1893,  puts 
the  infant  heir  or  devisee  of  the  right  of  redemption  of  an  equitable 
mortgage  in  the  same  position  in  this  respect,  as  if  the  mortgage 
were  legal ;  for  it  enables  the  court  to  make  the  conveyance,  and 
thereby  to  complete  the  mortgagee's  title  without  waiting  for  the 
infant's  majority.  His  whole  right,  both  legal  and  equitable,  can 
now  be  bound  by  the  decree  and  order  of  the  court,  and  the  right 
to  the  day  to  show  cause,  should  cease  with  the  reason  upon  which 
it  was  founded. 


Infant  who 
has  a  day  to 
show  cause 
is  restricted 
to  showing 
error  in  judg- 
ment, and 


2026.  The  effect  of  giving  the  day  to  show  cause  in  foreclosure 
suits,  is  not  to  enable  the  infant  to  ravel  into  the  account,  nor  even 
to  give  him  a  new  right  of  redemption,  but  only  to  show  error  in 
the  decree  (n)  :  though  in  creditor's  and  other  suits,  not  for  fore- 
closure, it  seems  the  infant  was  allowed  under  the  old  practice  to 

cannot  rip  up        .    .  •  r  /   \ 

the  account.    P^^  ^^^  ^  ^^^  answer  on  commg  of  age  (o). 

The  decree  declares  {p),  that  the  infant  shall  stand  absolutely 
debarred  and  foreclosed,  etc.,  unless,  upon  being  served,  after  he 
shall  have  attained  the  age  of  twenty-one  years,  with  a  subpoena 
to  show  cause  against  the  decree,  he  shall,  within  six  months  from 
the  service  of  such  subpoena,  show  unto  the  court  good  cause  to  the 
contrary.  But  where  there  was  a  defective  security,  with  a  covenant 
for  further  assurance  binding  the  infant  heir,  it  was  ordered  (q), 
that  upon  default,  the  mortgagees  were  to  be  let  into  possession 
of  the  mortgaged  premises,  and  to  hold  and  enjoy  the  same  as 
against  the  defendant,  until  he  should  attain  the  age  of  twenty-one 
years  ;  and  upon  his  attaining  that  age,  the  defendant  was  to 
convey  or  surrender  the  mortgaged  premises  to  the  plaintiffs,  upon 

{I)  Clinton  V.  Bernard,  Dru.  287  ;  Hutton  v.  Mayne,  3  Jo.  &  Lat.  586 ;  and  see 
Tilson  V.  Latvder,  2  Dru.  &  War.  285  ;   3Iaho)i  v.  Dawson,  2  Dru.  &  War.  286,  n. 

(?«)  Walsh  V.  Trevannion,  16  Sim.  180  ;  and  see  Re  Williams'  Estate,  5  De  G.  & 
Sm.  515  ;  see  also  Younge  v.  Cocker,  32  W.  R.  359. 

(n)  Mallack  v.  Gallon,  3  P.  Wms.  352  ;  Bishop  of  Winchester  v.  Beavor,  3  Ves. 
Jun.  314  ;    Williamson  v.  Gordon,  19  Ves.  114. 

(o)  Fountaine  v.  Caine,  1  P.  Wms.  504  ;   Kelsall  v.  Kelsall,  2  Mvl.  &  K.  409. 

(p)  Seton,  978,  Ed.  6. 

(2)  Sptncer  v.  Boyes,  4  Ves.  370  ;  Oldaker  v.  Petford,  2  L.  J.  (o.s.)  Ch.  47. 
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the  trusts  of  the  indenture,  unless,  upon  being  served,  etc.,  the    Paragraphs 
defendant  shall  show  good  cause  to  the  contrary.     And  the  like  ^'^^°    ^^^^ 
order  upon  the  infant,  to  convey  or  surrender,  upon  attaining 
twenty-one,  of  course  also  preceded  the  order  for  a  day  to  show 
cause,  where  an  equitable  mortgage  was  foreclosed. 

2027.  It  is  not  the  practice  to  direct  a  sale  against  an  infant,  Sale  only 
until  the  court  be  satisfied  that  it  is  for  his  benefit.     The  course  is  g^^^inst  infant 
to  direct  an  inquiry  (r)  upon  this  point,  unless  it  be  settled  by  if  for  his 
proper  evidence  at  the  hearing  (s).     But  the  sale  may  be  ordered  '"^'^^"  ** 

in  the  absence  of  the  infant,  on  the  affidavit  of  the  trustee  that 
a  sale  will  be  beneficial,  and  on  the  money  being  brought  into 
court  {t). 

2028.  By  the    Lunacy  Act,  1890,  ss.   135   and  136,  a   lunacy  Vesting 

i  udii;e  may  make  vesting;  orders  of  lands,  or  continiient  rights  in  orders  of 

J       o  ./     _  o   _  '  ^  .  f^  lunatics 

lands  of  which  any  lunatic  or  person  of  unsound  mmd  shall  be  estates. 
seised  or  possessed  upon  any  trust,  or  by  way  of  mortgage  ;  and  also 
orders  vesting  in  any  person  the  right  to  transfer  or  receive  the 
dividends  of  stock,  or  to  sue  for  and  recover  any  chose  in  action 
to  which  any  lunatic  or  person  of  unsound  mind  is  solely  entitled, 
upon  trust  or  by  way  of  mortgage.  And  where  the  lunatic  is 
entitled  jointly  with  any  other  person  or  persons,  orders  may  be 
made  vesting  such  rights  either  in  the  person  or  persons  so  jointly 
entitled,  or  in  such  person  or  persons  jointly  with  any  other  person 
or  persons.  An  equitable  mortgagor  who  has  become  lunatic,  is  a 
trustee  after  the  estate  has  been  sold  in  a  foreclosure  suit  (m).  The 
powers  of  the  Act  extend  to  cases  where  it  is  desired  to  transfer 
a  mortgage  vested  in  a  lunatic  {x). 

2029.  Where  any  infant  shall  be  seised  or  possessed  of  any  land,  Vesting 
or  contingent  right  in  land,  by  way  of  security  for  money,  the  orders  of 
Chancery  Division  of  the  High  Court  may  make  an  order  vesting  estates. 
the  lands  or  rights  in  such  person  or  persons,  in  such  manner,  and 

for  such  estate,  as  the  court  shall  direct  (?/). 

2030.  And  (but  as  to  estates  vested  upon  any  trust  or  by  way  Vesting 

of  mortgage  in  any  person  dying  after  December  31st,  1881,  subject  j^gf^^^OT  '^^ 
to  the  provisions  of  s.  30  of  the  Conveyancing  Act,  1881  (709, 1989))  personal  rep- 
when  a  mortgagee  of  land  has  died  without  having  entered  into  T*^"^*!VJ!„^'^ 

®   o  ^  o  devisee  is  out 

the  possession  or  receipt  of  the  rents  and  profits  thereof,  and  the  of  jurisdiction 
money  due  in  respect  of  such  mortgage  shall  have  been  paid  to  a  fo^^d^^*  '^^ 


or 


(r)  Davis  v.  Doivding,  2  Keen,  245;    Mondey  v.  Monderj,  1  Ves.  &  B.  223; 
Brookfield  v.  Bradley,  Jac.  632. 

(s)  Scholefield  v.  Heafield,  7  Sim.  (567  ;  Davis  v.  Dowding,  2  Keen,  245  ;  2Iears  v. 
Best,  10  Hare,  App.  li. 

(t)  Siffken  v.  Davis,  Kay,  App.  xxi. 

(m)  Re  Roger,  13  L.  J.  Ch.  262  ;  Re  Jones,  Zincrafl's  Will  Trusts,  33  Ch.  D.  414. 
(x)  Re  Nicholson,  34  Ch.  D.  663. 
(?/)  Trustee  Act,  1893  {oii  &  57  Vict.  c.  53),  s.  28. 
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Paragraphs 

2030—2031 

refuses  to 
convey  or  is 
untnown, 
etc. 


Court  when 
asked  to 
make  vesting 
order  will 
protect  the 
rights  of  a 
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person  entitled  to  receive  the  same,  or  such  last-mentioned  person 
.^hall  consent  to  an  order  for  the  reconveyance  of  such  lands,  the 
court  may  make  a  like  vesting  order  (s)  in  the  following  cases,  viz. : — 

1.  "When  an  heir  or  personal  representative  or   devisee  (a)    of 
such  mortgagee  is  out  of  the  jurisdiction  of  the  court,  or 

cannot  be  found. 

2.  "Whenever  an  heir  or  personal  representative  or  devisee  of 

such  mortgagee  shall,  upon  a  demand  by  a  person  entitled 
to  require  a  conveyance  of  such  lands,  have  stated  in 
writing  that  he  will  not  convey  the  same,  or  shall  not 
convey  the  same  for  the  space  of  twenty-eight  days  next 
after  a  proper  deed  for  conveying  such  lands  shall  have 
been  tendered  to  him  by  a  person  entitled  as  aforesaid. 

3.  "\Mien  it  shall  be  uncertain  which  of  several  devisees  of  such 

mortgagee  was  the  survivor. 

4.  A\'hen  it  shall  be  uncertain  as  to  the  survivor  of  several  devisees 

of  such  mortgagee,  or  as  to  the  heir  or  personal  repre- 
sentative of  such  mortgagee,  whether  he  be  living  or  dead. 

5.  When  such  mortgagee  shall  have  died  intestate  as  to  such 

lands  and  without  an  heir  or  personal  representative  (6)  ; 

or  shall  have  died,  and  it  is  uncertain  who  is  his  heir  or 

personal  representative  or  devisee. 
The  order  of  the  court  in  any  one  of  these  cases  has  the  same 
efiect  as  if  the  heir  or  personal  representative  or  devisee  or  survivino- 
devisee  (as  the  case  may  be),  had  duly  executed  a  conveyance  or 
assignment  of  the  lands,  in  the  same  manner,  and  for  the  same 
estate. 

"Where  the  estate  was  in  an  heir-at-law  out  of  the  jurisdiction, 
though  the  court  could  not  make  an  order  under  s.  19  of  the  Trustee 
Act,  1850  (now  replaced  by  s.  29  of  the  Trustee  Act,  1893),  because 
the  mortgagee  had  entered  into  possession,  a  vesting  order  was 
made  under  s.  9  of  the  Act  of  1850  (now  replaced  by  s.  26  of  the  Act 
of  1893),  which  enables  the  court  to  vest  lands  when  any  person 
solely  seised  or  possessed  thereof  upon  any  trust  shall  be  out  of  the 
jurisdiction,  or  cannot  be  found  (c). 

2031.  The  court  would  not  under  s.  10  of  the  Act  of  1850, 
which  enables  it  to  make  a  vesting  order  where  any  person  or 
persons  were  jointly  seised  with  a  person  out  of  the  jurisdiction), 
make  an  order  affecting  the  estate  of  a  joint  mortgagee  out  of  the 


(z)  Trustee  Act,  1893,  s.  29. 

(a)  As  to  the  words  which,  before  the  Conveyancing  Act,  1881,  amounted  to  a 
devise  of  a  mortgaged  estate,  either  by  a  direct  gift  of  the  estate  itself,  or  as  implied 
by  a  gift  of  the  debt  or  security,  see  Jarman  on  Wills,  Ch.  21. 

(b)  This  applies  to  a  case  where  the  mortgagee's  will  is  being  contested  in  the 
Probate  Division;  Be  Cook's  Mortgage,  [1895]  1  Ch.  700. 

(c)  .Re  Skitter's  Mortgage  Trust,  4  W.  R.  791  ;  see  s.  10,  as  to  persons  jointly 
seised  or  possessed  upon  any  trust. 
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jurisdiction,  where  the  security  was  only  discharged  by  the  invest-    Paragyupha 
ment  in  the  joint  names,  of  a  sum  of  money  which  was  assumed  in  2031^20<iO 
his  absence  to  be  the  amount  payable  to  them  {d)  ;  but  it  was  done  joint  mort- 
where  the  mortgage  was  paid  off  in  the  absence  of  one  of  several  the  jurisdic- 
trustee  mortgagees,  and  the  receipt  was  signed  and  the  transfer  tion. 
executed  by  the  other  trustees,  and  a  new  trustee  had  been  ap- 
pointed (e).     It  would  seem  that  the  same  results  would  follow 
under  s.  26  of  the  Act  of  1893. 

2032.  In    every  case  in  which  the   lunacy  judges  or  the  High  Person  may 
Court  are  enabled  to  make  a  vesting  order  affecting  lands  or  con-  ^.^  ^^jf^^y  in 
tingent  rights,  they  may,  if  it  shall  be  deemed  more  convenient,  lieu  of 
appoint  a  person  to  convey  or  assign  such  lands,  or  to  release  or  ^^^  ^^°  °^  ®'"' 
dispose  of  such  contingent  rights  (/). 

2033.  As  to  lands  within  the  Duchy  of  Lancaster,  or  the  counties  Provisions  as 
palatine  of  Lancaster  or  Durham,  the  Court  of  the  Duchy  Chamber  Lancashire 
of  Lancaster,  or  the  courts  of  Chancery  of  the  counties  palatine  and  Durham, 
respectively,  are  empowered  to  make  like  orders  as  to  lands  within 

their  respective  jurisdictions,  as  the  High  Court  of  Chancery  might 
make,  by  virtue  of  the  Act  (g).  The  same  powers  are  also  conferred 
on  count)^  courts  where  the  estate  or  fund  does  not  exceed  6001. 
in  value  (Ii). 

2034.  The  powers  given  to  the  High  Court  (whether  in  England  Powers  to 
or  Ireland  {i)  ),  or  to  the  lunacy  judges  (k)  respectively,  extend  to  ^jers^etc!?" 
all  lands  and  personal  estate  in  the  King's  dominions  and  colonies,  extend  to  all 
except  (as  to  the  powers  of  the  court)  Scotland  ;    and  except  (as  dominions 
to  the  lunacy  jurisdiction),  Scotland  and  Ireland.  with  some 

exceptions. 

2035.  When  any  vesting  order  is  made  over  copyhold  or  Vestmg  order 
customary  land  with  the  consent  of  the  lord  or  lady  of  the  manor,  o^  copyholds. 
the  land  will  vest  without  surrender  or  admittance  ;   and  when  any 

person  is  appointed  to  convey  or  assign  copyhold  or  customary 
land,  such  person  may  do  all  acts,  and  execute  all  instruments,  for 
completing  the  assurance  of  such  lands  ;  and  such  acts  and  instru- 
ments shall  have  the  same  effect,  and  (subject  to  the  customs  of 
the  manor,  and  the  usual  payments)  shall  give  the  same  rights  to 
admission,  as  if  the  person  in  whose  place  the  appointment  is  made 
(being  free  from  disability)  had  duly  done  and  executed  such  acts 
and  instruments  (l). 


{d)  Re  Osborne's  Mortgage  Trusts,  L.  R.  12  Eq.  392. 

(e)  Be  Walker's  Mortgage  Trusts,  3  Ch.  D.  209. 

(/)  Trustee  Act,  1893,  s.  33,  and  Lunacy  Act,  1890,  ss.  135,  136. 

(g)  Trustee  Act,  1893,  s.  46. 

{h)  Id.,  and  County  Courts  Act,  1888,  ss.  67,  75. 

(i)  Trustee  Act,  1893,  s.  41,  as  amended  by  Trustee  Act,  1894. 

(k)  Lunacy  Act,  1890,  s.  110. 

{1}  Trustee  Act,  1893,  s.  34  ;   Lunacy  Act,  1890,  s.  135. 
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Par(vjrnp1i6 

2036—2040 

Meaning  of 
won!  lantls  in 
Trustee  Act, 
1893. 

No  vesting 
order 

required  of 
mere  equit- 
able interests 

Legal  estate 
may  be 
vested  sub- 
ject to 
legacies. 

Vesting 
orders  m  here 
the  mortgage 
is  by  \\&y  of 
trust  for  sale. 


Trustee  Act 
enables 
legal  estate 
to  be  v&sted 
where  mort- 
gage is  merely 
equitable, 
without 
necessity  for 
an  action. 


2036.  The  word  '"  lands  "  in  the  Trustee  Act,  1893,  applies  to 
any  estate  or  interest  in  land  {m),  and  therefore  applies  to  the  right 
of  an  infant  tenant  in  tail. 

2037.  Where  the  legal  estate  is  vested  in  the  mortgagee  by  the 
security,  and  the  equity  has  been  devised,  no  vesting  order  of  the 
infant  devisee's  interest  will  be  made  to  the  purchaser  of  the  estate  ; 
because  the  infant's  equitable  interest  is  bound  by  the  decree  for 
sale  [n)  (2022). 

2038.  The  estate  of  the  mortgagee,  outstanding  in  his  infant 
heir,  may  be  vested  in  the  devisees  of  the  equity  of  redemption, 
subject  to  a  legacy  with  which  it  has  been  charged  by  the  testator  (o). 

2039.  AVTiere  the  security  was  by  way  of  trust  for  sale  and 
for  payment  of  the  surplus  to  the  borrower,  his  executors,  adminis- 
trators or  assigns,  it  was  considered  not  to  be  a  mere  security  for 
money  within  s.  2  of  the  Act  of  1850,  so  as  to  authorize  an  order 
under  s.  19,  but  was  treated  as  a  case  of  trust  under  s.  15  (p).  And 
the  same  course  was  followed  where  the  mortgage  contained  a 
power  of  sale  with  a  similar  disposition  of  the  surplus  [q).  It  is 
conceived  that  by  parity  of  reasoning  such  cases  would  now  fall 
under  s.  26  of  the  Act  of  1893. 

Where  the  customary  fee  of  copyholds  was  surrendered  by  a 
debtor  to  his  creditor  (r),  wpon  trust  to  sell  and  pay  the  debts  out 
of  the  proceeds,  and  to  pay  the  surpFus  to  the  debtor,  his  executors, 
administrators  and  assigns,  and  more  than  twenty  years  after,  the 
personal  representative  of  the  creditor  sold  the  property  for  much 
less  than  the  amount  of  the  debt,  the  debtor  and  his  customary 
heir  having  both  in  the  meantime  died  intestate,  and  there  being 
no  personal  representatives,  and  the  title  of  the  present  customary 
heir  not  to  be  proved  without  great  expense  ;  the  copyholds  were 
vested  in  the  purchaser  without  service  of  notice,  either  on  the 
customary  heir,  or  the  personal  representative  of  the  debtor. 

2040.  Where  an  equitable  mortgage  has  been  made  with  an 
agreement  to  vest  the  legal  estate  in  the  mortgagee  when  called 
upon  to  do  so,  a  vesting  order  in  that  behalf  may  be  made  under 
the  Trustee  Act  without  the  necessity  of  a  regular  action  (s).  More- 
over, it  has  recently  been  held  that  where,  on  the  creation  of  an 
equitable  mortgage,  the  mortgagor  declared  himself  a  trustee  of 
the  legal  estate  for  the  mortgagor,  and  gave  the  mortgagee  power 
to  remove  him  and  appoint  new  trustees  in  his  place,  the  legal  estate 


(m)  Section  50.  (n)  Re  Williams'  Estate,  5  De  G.  &  Sm.  515, 

(o)  Re  Ellerthorpe,  18  Jur.  669.         (p)  Re  Undenvood,  3  K.  &  J.  745. 

(7)  Re  Keeler,  32  L.  J.  Ch.  101.         (r)  Re  Wise,  5  De  G.  &  Sm.  415. 

(s)  Re  Crowe's  Mortr/age,  L.  R.  13  Eq.  26  ;  and  see  Re  Cumiiuj,  L.  R.  5  Ch.  72  ; 
and  Re  Jones,  50  L.  T.  859.  A  fortiori  is  this  so  -where  the  mortgagor  covenants 
that  he  will,  in  the  meantime,  hold  the  estate  as  trustee  for  the  mortgagee.  Re 
Collin/jwood's  Trusts,  6  ^V.  R.  536. 
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could  be  vested  in  new  trustees,  so  appointed,  by  a  vesting  declara-  Paragraphs 
tion  under  s.  12,  sub-s.  (1)  of  the  Trustee  Act,  1893,  without  any  2040—2043 
proceedings  (t).  It  is  conceived  that  the  case  of  Re  Propert's 
Purchase  (u),  in  whicli  it  was  held  that  a  lessee  who  mortgaged  by 
way  of  underlease,  with  a  power  of  sale,  and  covenanted  to  assign 
the  residue  of  the  term  as  the  purchaser  should  direct,  did  not 
become  a  trustee  by  virtue  of  the  covenant  only,  cannot  be  supported. 

2041 .  Orders   under   the  Trustee  Act  concerning  lands,  stock.  At  whose 

or  choses  in  action  subject  to  a  mortgage,  may  be  made  on  the  ^^ij^.^^s^ 

J  .  .  .  vesting 

application  of  any  person  beneficially  interested  in  the  equity  of  orders  may 
redemption,  whether  under  disability  or  not,  or  of  any  person  ^°  J^^^e. 
interested  in  the  moneys  secured  by  such  mortgage  (x). 

Section  VIII. 
"Of  Judg-ments  ag-ainst  Mappied  Women. 

PAKAQRAPH 

Married  women  not  allowed  a  day  to  sJioio  cause  ;  hut  except  under  Act 
of  1882,  they  cannot  consent  to  an  immediate  absolute  order  for 
foreclosure  . .  . .  . .  . .  . .  . .  . .  . .     2042 


2042.  If  a  suit  be  brought  against  a  /erne  covert  owner  of  the  Married 
equity  of  redemption,  and  her  husband,  to  foreclose,  she  is  liable  "^^o^^^n  not 
(though  during  the  coverture)  to  be  absolutely  foreclosed  ;  and  no  day  to  show 
day  shall  be  given  to  her  or  her  heirs  to  redeem  after  the  determi-  cause,  but 

■'.  '^  except  under 

nation  of  coverture  {y).  Act  of  1882, 

Before  the  Married  Women's  Property  Act,  1882,  an  immediate  ^^""^  '^^'1"°*' 

.  .  consent  to 

order  absolute  could  not  be  made  against  a  married  woman,  even  an  immediate 

by  her  consent  (2)  ;  but  since  that  Act  there  seems  to  be  no  reason  absolute 
•  111        1  order  tor 

why  it  should  not  be  done  where  the  marriage  was  after  the  Act,  foreclosure. 

or  the  property  accrued  to  her  after  the  commencement  of  the  Act 

(1st  January,  1883). 

Section  IX. 
Of  the  Delivepy  of  the  Title  Deeds. 

PARAGRAPH 

General  duty  of  mortgagee  to  deliver  up  deeds  or  if  lost  to  give  indemnity  2043 
Mortgagor  entitled  to  affidavit  by  mortgagee  of  documents  to  be  delivered 

up  2044 

Where  mortgagor  retains  any  deeds  the  judgment  of  foreclosure  should 

order  their  delivery  to  mortgagee  . .  . .  . .  . .  . .     2045 

Mortgagee's  right  to  deeds  does  not  generally  extend  to  those  relating 

exclusively  to  the  equity  of  redemption  . .  . .  . .  . .  . .     2046 

Whether  delivery  of  ship's  register  ordered  on  sale  by  consent        . .  . .     2047 


mortgagee  to 


2043.  It  is  the  duty  of    the  mortgagee,  who  has  accepted  the  General 
mortgagor's    notice    of    discharge,    to    see     that    the    deeds    are  ^^^^J, 

(t)  London  and  County  Bankiiuj  Co.  v.  Goddard,  [1897]  1  Ch.  G42. 
(u)  22  L.  J.  Ch.  948  ;  and  see  British  Empire,  etc.  Co.  v.  Sugden,  47  L.  J.  Ch.  691 
{x)  Trustee  Act,  1893,  s.  36.  (y)  Mallack  v.  Gallon,  3  P.  Wms.  352. 

(2)  Harrison  v.  Kennedy,  10  Hare,  App.  li. 
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Paragraphs 

2043—2045 

deliver  up 
d'.etls,  or  if 
lost  to  give 
indemnity. 


Mortgagor 
entitled  to 
affidavit  by 
mortgagee,  of 
documents  to 
be  delivered 
up. 


Where  mort- 
'iagor  retains 
any  deeds 
the  judgment 
of  foreclosure 
should  order 
their  deliverj' 
to  mortgagee. 


fortlicoming,  and  that  the  mortgagor  may  be  enabled  without  risk  to 
pav  the  money,  and  to  take  his  reconveyance  on  the  day  fixed  (a). 
If  they  be  lost  the  mortgagee  must  give  the  persons  interested  in  the 
equity  of  redemption  an  indemnity  at  his  own  expense  (b),  as  to 
which  see  infra  (2048).  Both  the  judgments  in  equity  and  the 
statutory  order  staying  proceedings  on  redemption  (746)  pro\dde 
for  the  dehvery  of  the  deeds  to  the  redeeming  party  ;  and  he  is 
entitled  to  demand  them,  although  by  the  act  of  the  mortgagee  in 
disposing  by  a  single  instrument  of  the  estate,  and  the  debt,  other 
persons  have  acquired  an  interest  in  a  title  deed  of  the  estate  (c). 
This  right  extends  to  previous  mortgages,  assignments,  and  recon- 
veyances made  between  the  same  parties,  or  their  representatives, 
before  the  redeemed  mortgage  (d),  and  to  all  copies  of  such  deeds  ; 
which  having  been  paid  for  by  the  mortgagor  must  be  delivered 
to  him  on  discharge  of  the  security  (e).  And  where  several  mort- 
gages upon  distinct  estates  have  been  transferred  by  a  single  deed, 
one  of  the  mortgagors  who  comes  to  redeem  singly  is  entitled  to 
have  the  deed  of  transfer  delivered  to  him,  upon  his  covenanting 
to  produce  it(/)(1902).  "Where  the  mortgagee  reconveys  only 
part  of  the  estate,  and  is  entitled  to  retain  the  deeds  by  virtue  of 
his  absolute  title  to  the  greatest  part  of  the  property,  he  ought  also 
to  covenant  with  the  redeeming  party  for  production  {g). 

\\Tien  the  estate  has  been  sold  in  a  suit  and  the  money  has  been 
paid  into  a  general  account,  the  purchaser  is  entitled  to  insist  upon 
the  delivery  to  him  of  the  title  deeds,  before  any  dealings  take 
place  with  the  purchase-money  (h). 

2044.  It  is  usual  for  the  mortgagee  to  be  prepared  with  an 
affidavit  of  the  documents  to  be  delivered  up  in  case  of  redemption  ; 
and  the  mortgagor  may  require  the  afi&davit  at  his  own  expense. 
But  he  should  give  previous  notice  to  the  mortgagee  of  his  intention, 
and  in  case  of  his  neglect  to  do  so,  and  of  the  non-production  of 
the  affidavit,  a  new  day  must  be  fixed  for  payment  {i). 

2045.  In  case  of  foreclosure,  it  has  been  said  (k)  that  the  common 
decree  does  not  direct  delivery  of  the  deeds  by  the  mortgagor, 
because  the  mortgagee  who  forecloses,  either  by  direct  dehvery 
from  the  mortgagor  upon  the  making  of  the  security,  or  from  another 
incumbrancer  whom  he  has  redeemed,  has  the  deeds  already  in  his 

(a)  Lord  MidUton  v.  Eliol,  15  Sini.  531. 
(6)  Caldwell  v.  Matthews,  62  L.  T.  709. 

(c)  Ddbson  v.  Land,  4  De  G.  &  Sm.  575,  581. 

(d)  Hudson  v.  Malcolm,  10  W.  R.  720. 

(e)  Re  Wade  and  Thomas,  17  Ch.  D.  348. 

( / )  Capper  v.  Ttrrington,  1  Coll.  C.  C.  103. 
(g)   Yates  v.  Plumhe,  2  Sm.  &  G.  174. 
(h)  Fowler  v.  Scott,  W.  N.  [1871]  248. 
(i)  Weeks  v.  Stourton,  11  Jur.  (n.s.)  278. 
ik)  Scton,  189G,  1908,  Ed.  6. 
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possession.  But  where  all  the  deeds  are  not  already  in  the  mort-  Paragraphs 
gagee's  custody,  the  decree,  after  directing  the  mortgagor  to  convey  ^^40— ^O-lb 
on  default  of  payment,  goes  on  to  order  the  delivery  of  the  deeds  (I). 
A  judgment  of  foreclosure  may  be  made  at  the  suit  of  a  first 
mortgagee  without  anv  order  against  the  holder  of  the  deeds  for 
the  delivery  of  them ;  as  where  they  are  in  the  hands  of  a  person 
who  has  taken  them  bona  fide  and  without  actual  or  constructive 
notice  of  fraud  from  a  person  without  title  (m).  But  qucere  as  to 
this  since  the  Judicature  Acts  (1209). 

2046.  The  mortgagee's    right  does  not  in  general  extend  to  Mortgagee's 

deeds  which  only  affect  the  equity  of  redemption  of  the  mortgaged  [|f gg^ot  ° 

property.     But  under  special  circumstances  (as  if  the  possession  of  generally 

tliem  by  another  person  might  affect  the  title),  it  seems  that  delivery  t^oge^giatino- 

of  them  may  be  ordered  (n).  exclusively 

to  the  equity 

2047.  Upon  the  sale  of    a  ship  in  the  Admiralty  Division,  for  of  redemp- 

the  satisfaction  of  bottomry,  or  other  claims  (1021),  the  title  is   ^^'^' 

•     WlicrG 

complete  without  any  delivery  of  the  register.     And  no  order  will  delivery  of 
be  made  for  its  delivery  against  the  official  agent  of  a  foreign  govern-  ship's  register 
ment,  who  alleges  that  he  detains  it  under  the  law  of  his  own  country,  g^je  by  court. 

But  the  court  will  order  delivery  of  the  register  in  the  case  of 
a  British  vessel,  because  its  production  may  be  necessary  at  the 
custom-house  (o). 

Section  X. 
Of  the  Loss  of  the  Title  Deeds. 

PARAGRAPH 

Loss  of  deeds  does  not  affect  validity  of  security       . .         . .  . .  . .     204-8 

Compensation  sometimes  ordered  to  he  made  to  mortgagor  for  loss  of  deeds      2049 


2048.  The  mortgagee  will  not  be  deprived  of   the  benefit  of  his  Loss  of  deeds 
security  by  reason  of  the  loss  of  the  title  deeds,  if  the  court  be  '^fl°%'^°Vj| 
satisfied  that  a  security  was  effected  and  that  they  have  really  been  of  security, 
lost  if)  (1907). 

If  the  title  deeds  of  the  estate  have  been  mislaid  or  lost  by,  or  practice  of 
stolen  out  of  the  custody  of  the  mortgagee  or  his  agent,  the  court,  ^^f  ''°"^*'  "^ 

'^        '  '  relation  to 

either  in  a  redemption  or  foreclosure  suit,  will  direct  an  inquiry  the  loss  of 
according  to  the  circumstances,  as  to  what  deeds  or  documents  deeds, 
were  delivered  to  the  mortgagee,  and  whether  they  are  or  not 
existing  or  lost,  or  in  the  power  of   the  mortgagee  to  produce,  or 
what  has  become  of  them  {q).     The  costs  of  such  an  action  will 

(I)  Holmes  v.  Turner,  7  Hare,  367,  n.         {m)  Kendall  v.  Hulls,  11  Jur.  864. 
(n)  Greene  v.  Foster,  22  Ch.  D.  566.  (o)  The  Tremorit,  1  W.  Rob.  163. 

{p)  Baskett  v.  Skeel,  II  W.  R.  1019. 

(q)  Smith  v.  Bicknell,  cited  3  Yes.  &  B.  51  n.  ;  Stokoe  v.  Rohson,  3  Yes.  &  B.  51  ; 
Bentinck  v.  Willink,  2  Hare,  1 ;  Luccraft  v.  Hite,  cited  2  Hare,  li. 


1018  ACTIONS    CONCERNING    MORTGAGES.       [PART  VIII. 

Panigraph     fall  on  the  mortgagee  (r)  (1907),  and  the  same  result  follows  where 
^^^        he  has  to  sue  a  third  party  for  them  (s). 

If  the  deeds  be  certified  to  be  lost,  or  are  Imown  to  have  been 
destroyed  or  fraudulently  disposed  of  by  the  mortgagee  or  his 
a^ent,  the  mortgagor  will  be  entitled  to  an  inquiry  as  to  what 
indemnity  or  security  ought  to  be  given  in  respect  of  the  loss  {t), 
and  also  as  to  what  ought  to  be  allowed  as  a  sufficient  compensation 
for  the  damage  done  to  the  estate  by  the  loss  or  destruction  of  the 
deeds  (u).  This  compensation  is  given  in  respect  of  the  expense 
to  arise  on  future  dealings  with  the  estate  in  getting  office  copies 
of  the  decree  and  other  proceedings  in  the  suit,  which  must  thence- 
forth form  part  of  the  title  ;  and  not  as  speculative  damages  (x) 
for  injury  occasioned  by  the  absence  of  the  deeds  at  a  sale  ;  and 
the  amount  of  the  compensation  will  be  set  off  against  the  principal 
and  interest  due  on  the  security. 

The  mortgagee  will  also  be  directed  to  deliver  upon  oath,  attested 
copies  of  such  of  the  documents  destroyed  of  which  attested  copies 
can  be  made  or  had.  And  if  it  be  found,  or  appear,  that  the  deeds 
were  stolen,  an  indemnity  will  be  decreed  (y)  ;  but  no  liability 
arises  for  compensation  in  such  a  case,  whether  the  deeds  were 
in  the  possession  of  the  mortgagee  himself,  or  of  his  solicitor  or  agent 
in  whose  custody  he  might  properly  have  left  them  if  they  had  been 
his  own,  if  no  fraud  or  collusion  be  shown  (z).  But  the  circum- 
stance that  the  deeds  were  lost  out  of  the  custody  of  the  solicitor 
of  the  mortgagee,  for  whose  convenience  they  were  so  deposited, 
seems  in  one  case  (a)  to  have  been  thought  a  reason  (amongst 
others)  for  giving  compensation. 

And  if  the  result  of  the  inquiry  be  merely  that  the  deeds  are 
not  to  be  found,  it  seems  that  an  indemnity  (6)  only,  and  no  com- 
pensation, will  be  directed.  For  the  party  chargeable  is  then  entitled 
to  assume  that  which  is  most  to  his  own  advantage,  viz.,  that  the 
deeds  were  stolen,  or  are  otherwise  missing,  not  by  reason  of  any 
wrong  or  negligence  on  his  part  (c). 

(r)  James  v.  Rumsey,  11  Ch.  D.  398 ;  Caldwell  v.  Matthews,  62  L.  T.  799. 

(s)  James  v.  Rumsey,  supra. 

(t)  Lord  Midleton  v.  Eliot,  15  Sim.  531;  James  v.  Rumsey,  11  Ch.  D.  398; 
and  see  as  to  bond  of  indemnity,  Caldwell  v.  Matthews,  62  L.  T.  799. 

(m)  Hornby  v.  Matcham,  16  Sim.  325. 

(z)  Brown  v.  Sewell,  11  Hare,  49;  Ja7nes  v.  Rumsey,  11  Ch.  D.  398;  and  see 
Macartney  v.  Graham,  2  Russ.  &  Myl.  353,  where  the  document  lost  was  a  bill  of 
exchange,  and  only  indemnity  was  given. 

(y)  Shelmardine  v.  Uarrop,  6  Mad.  39.  See  form  of  bond  of  indemnity  in  Stokoe 
V.  Robson,  6  Mad.  41  n.  ;   and  James  v.  Rumsey,  11  Ch.  D.  at  pp.  400,  401. 

(2)  Jones  V.  Lewis,  2  Ves.  Sen.  240 ;  and  see  Woodman  v.  Higgins,  14  Jur.  846. 
[IWIi'^Tr  ^513^"'^"'  ^'^^'■"-     ^"*  '^''"Z-  <^^^li'Jun  cfc  Nugent  v.  National  Bank, 

(h)  The  indemnity  must  be  given  even  in  the  absence  of  negligence;  James  v. 
Rumsey,  11  Ch.  D.  398. 

(c)  Smith  v.  Bicknell,  3  Ves.  &  B.  51  n.  ;  &iokoe  v.  Robson,  19  Ves.  385.  See 
Brown  v.  Sewell,  supra.     In  Lord  Midleton  v.  Eliot,  15  Sim.  o31,  there  was  loss 
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Where  the  deeds  were  lost  by  or  stolen  from  one  of  several  mort-    Pcmifjraphs 
gagees,  being  executors,  against  the  survivors  only  of  whom  the  2048—2050 
suit  was  brought,  without  joining  the  representatives  of  him  who 
was  the  cause  of  the  loss,  no  indemnity  or  compensation  was  given  (<^). 

Where  the  mortgagee,  suing  in  right  of  his  wife,  an  administratrix, 
was  unable  to  produce  the  deeds  by  reason  that  the  wife,  who  was 
separated  from  him,  and  had  possession  of  the  deeds,  had  delivered 
them  to  her  attorney,  who  claimed  to  hold  them  adversely,  an 
account  was  ordered  to  be  taken  of  the  principal,  interest  and  costs  ; 
the  amount  to  be  paid  into  and  to  remain  in  the  bank,  until  the 
deeds  could  be  secured  and  a  reconveyance  had  (e). 

2049.  The  court  would  formerly  give   compensation  for  the  loss  Compensa- 
of  deeds  if  the  justice  of  the  case  required  it,  under  the  prayer  for  1'°''  """""f'    , 

,,.„,..  .  ^  L      J  times  ordered 

general  relief,  though  mdemnity  only  was  sought  by  the  action  (/) ;  to  be  made  to 
and  this  would  now  be  so  where  no  general  relief  is  claimed,  by  ™°fo|^^°/ 
virtue  of  R.  S.  C,  Order  XX.,  r.  6.    Such  compensation  is  not  given  deeds. 
under   any  implied  covenant  for  safe  custody,  but  is  referable  to 
the  general  jurisdiction  of  the  court  in  accident  {g). 

Where  the  value  of  the  mortgaged  estate  was  20,000/.,  and  the 
amount  of  the  mortgage  debt  about  9,300?.,  the  sum  of  500/.  was 
proposed  and  approved  of  (h)  as  a  proper  compensation  for  the  loss 
of  the  title  deeds  and  documents. 

Section  XI. 
Of  the  Order  absolute  fop  Foreclosure. 


PARAGRAPH 

Practice  as  to  obtaining  order  for  foreclosure  absolute  and  effect  thereof  . .     2050 
//  agejit  attends  to  receive  mone?j  he  ought  to  have  power  of  attorney 
Order  absolute   may  contain   a  vesting  order   tvhere  the   mortgage   is 
equitable    . . 

Order  for  possession  may  be  inserted . .  . .  . .  . .  . .  . .     _     _ 

Order  absolute  in  case  of  infants  should  reserve  them  a  day  to  show  cause       2054 
The  nature  of  the  estate  is  changed  from  personalty  to  realty  as  from  tl 

date  of  the  absolute  crrder 
Release  of  equity  of  redemption  equivalent  to  order  absolute 


2051 

2052 
2053 


he 


2055 
2056 


2050.  Upon  an  affidavit  of  non-payment  of  the  money  at  the  Practice  as  to 
appointed  time  and  place,  or  subsequently,  to  the  person  to  whom  it  o'^taining 
is  directed  to  be  paid,  or  his  agent,  the  order  for  foreclosure  contained  foreclosure 
in  the  original  judgment  (1932),  whether  the  security  be  leoal  oT:^^^o\ut^,m-^d 

•'  o  effect  thereof. 

unexplained,  but  traced  to  the  negligence  of  the  mortgagee's  agent.  No  compensa- 
tion was  directed  or  sought,  and  there  was  a  previous  correspondence  on  the  footine 
of  mdemnity  only.  ° 

(d)  Smith  V.  BickneU,  .3  Vcs.  &  B.  .51  n. 

(e)  Schoolc  V.  Sail,  1  Sch.  &  Lef.  17(). 
( /  )  Brown  v.  Sewell,  supra. 

(g)  Gilligan  <0  Nugent  v.  National  Bank,  [1001]  2  I.  R.  513. 
(h)  Hornby  v.  Mutcham,  IG  Sim.  325. 
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Faragraplis 

2050—2052 


If  agent 
attends  to 
receive  monej- 
he  oxight  to 
have  power 
of  attomej'. 


Order 

absolute  may 
contain  a 


equitable  (/),  will  be  made  absolute  by  an  order,  which  is  obtained 
as  of  course,  on  motion  (/),  or,  more  frequently,  by  summons  in 
Chambers,  and  this  whether  the  action  was  commenced  by 
originating  summons  or  by  writ  {k).  The  effect  of  such  an  order  is 
to  transfer  the  equitable  estate  of  the  mortgagor  to  the  mortgagee  as 
effectually  as  if  it  had  been  released  or  conveyed  by  deed  [1).  This 
final  order  of  foreclosure  must  be  obtained,  before  an  account  is 
taken  of  subsequent  interest  and  costs,  and  a  time  appointed  for  the 
exercise  of  the  next  right  of  redemption  {m).  And  if  great  delay 
take  place  in  obtaining  it,  the  court  will  require  an  explanation,  and 
the  owner  of  the  equity  of  redemption  must  be  served  (w).  The 
affidavit  of  non-payment  must  be  made  by  all  the  mortgagees  in 
the  jurisdiction  (if  there  be  more  than  one)  (o)  ;  but  the  affidavit 
of  attendance  at  the  appointed  time  and  place  may  be  made  by  the 
mortgagee,  or  his  attorney  if  he  attended  by  attorney  (o). 

2051.  If  the  person  entitled  attends  by  his  agent,  the  agent 
ought  to  be  authorized  by  a  power  of  attorney  to  receive  the  money  ; 
and  for  want  of  such  authority,  the  court,  on  the  ground  that  it 
is  the  right  of  the  mortgagor  to  have  everything  done  with  the 
strictest  formahty,  has  refused  to  make  the  order  absolute,  though 
no  person  appeared  to  make  the  payment  (^).  Orders  have 
however,  been  made  both  when  the  person  entitled  himself  attended 
during  a  portion  of  the  time  between  the  hours  fixed  for  payment  ; 
and  also  where  he  has  not  so  attended  {q).  And  also  where  the 
agent  has  attended,  but  without  a  power  of  attorney,  and  the  mort- 
gagor did  not  attend  (r).  But  with  such  irregular  cases  the  order 
absolute  ought  not  to  be  obtained  by  motion  of  course,  but  ought 
to  be  mentioned  in  court  (r). 

2052.  The  court  will  add  to  the  judgment  of  foreclosure  on  an 
equitable  mortgage,  a  declaration  under  s.  31  of  the  Trustee  Act, 


(i)  Lees  v.  Fisher,  22  Ch.  D.  283. 

(j)  Seton,  1994,  Ed.  6.  It  is  sufficient  for  counsel  to  hand  his  brief  duty 
endorsed  to  the  registrar,  unless  special  circumstances  make  it  necessary  to 
mention  the  case  to  the  judge.     Per  Chitty,  J.,  Practice  Note,  W.  N.  [1883],  p.  40. 

{k)  Annual  Practice,  Notes  to  Order  LV.,  r.  5. 

(/)  Hmth  v.  Puqh,  6  Q.  B.  D.  345,  360,  (affirmed  {sub  nom.  Pugh  v.  Heath),  7 
App.  Gas.  235)  ;  Le  Gros  v.  Cockerell,  5  Sim.  384 

(m)  Whiibread  v.  Lyall,  8  De  G.  M.  &  G.  383. 

in)  Prees  v.  Coke,  L.  R.  6  Ch.  645,  per  Lord  Hatherley. 

(o)  Kinnaird  v.  Yorke,  60  L.  T.  380  ;  Docksey  v.  Else,  64  L.  T.  256 ;  Barrow  v. 
Umilh,  33  W.  R.  743  ;  and  see  Frith  v.  Cooke,  52  L.  T.  798. 

(/»)  Gurnei/  v.  Jackson,  1  Sm.  &  G.  App.  xxvi. 

(7)  Lechmere  v.  Clamp,  31  Beav.  578 ;  London  Monetary,  etc.  Society  v.  Brown, 
16  W.  R.  782;  Posllethwaite  v.  Tavers,  W.  N.  [1871]  173  ;  Cox  v.  Watson,  7  Ch. 
IJ.  190.  In  Bernard  v.  Norton,  3  N.  R.  701,  10  L.  T.  (x.s.)  183,  followmg  Anon., 
1  Coll.  C.  C.  273,  an  order  absolute  was  made,  though  the  mortgagee  attended 
during  a  part  only  of  the  time  fixed  ;  and  this  appears  to  be  sufficient ;  but  in 
Lechmere  v.  Clamp,  supra.  Lord  Romilly  said  that  the  alleged  order  in  Anon.,  1 
<  oIL  C.  C.  273,  did  not  exist  or  could  not  be  found. 

ir)  Lechmere  v.  Clamp,  31  Beav.  578  ;  London  Monetary,  etc.  Society  v.  Brown, 
16  W.  R.  782 ;  Cox  v.  Watson,  7  Ch.  D.  196  ;  Hart  v.  Hawthorne,  42  L.  T.  79  ; 
MacTca  v.  Evans,  24  AW  R.  55  ;   King  v.  Hough,  [1895]  W.  N.  60. 
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1893,  that  a  mortf'aKor  out  of  the  iurisdiction  is  a  trustee  for  the    Paragraphs 
mortgagee,  and  will  make  a  prospective  order  vesting  the  property  '^^'^'^    ^uoo 
in  the  equitable  mortgagee  [s).      But  it  has  been  said,  that  such  a  vesting 
declaration  ought  not  to  be  made  as  an  addition  to  the  common  the  mort^aee 
order  to  make  the  judgment  absolute,  but  should  be  made  on  a  is  equitable, 
separate  application  {t). 

2053.  It  will    also  add  an  order  for  possession  even  where  the  Order  for 
writ  or  summons  docs  not  ask  for  it  iu).     But  in  the  latter  case,  po'^^'^ssion 
the  order  will  not  be  made  ex  parte  (x)  (19oo).     If  an  order  for  inserted, 
possession  is  not  included  in  the  order  absolute,  it  may  nevertheless 

be  made  on  motion  afterwards  (y).  Similar  orders  will  be  made 
for  transfer  of  mortgaged  stock  (z),  and  the  delivery  (along  with 
possession  of  a  mortgaged  public-house)  of  the  licence  (a). 

2054.  The    order  absolute,  so  far  as  it  concerns  infant  defen-  Order 

dants,  must  contain  the  same  declaration,  giving  the  infants  a  day  absolute  m 

'  _    _  ...  case  of 

to    show  cause  upon  attaining  twenty-one,  as  the  original  judg-  infants  should 

ment  (b),  if  it  be  proper  to  give  it  there  (2024).     If  it  be  clearly  ^X^to^'sh^w 

for  the  benefit  of  the  infant,  as  where  the  security  is  sufficient,  and  cause. 

the  plaintift'  ofiers  to  pay  his  costs,  no  day  will  be  given  (c)  (2024). 

2055.  The    order   for  foreclosure  does  not  relate  back  to  the  The  nature 

T  ,    t  ,  xij.1  J.  lijOf  the  estate 

judgment  tor  an  account,  so  as  to  make  the  mortgage  real  estate  j,  chant^ed 
from  that  time  ;  it  is  not  until  the  final  order  that  the  quality  of  from  person- 
personalty  is  lost  (d).     And  the  effect  of  it  being  merely  to  bar  the  as  from^the  "'"^ 
equity  of  redemption,  it  does  not  entitle  the  mortgagee  to  a  writ  date  of  the 
of  possession  for  the  recovery  of  the  land  where  that  relief  is  not  order, 
included  in  the  order  (e)  (2053). 

2056.  A  release  after  judgment  of    foreclosure  is  equivalent  to  Release  of 
an  absolute  foreclosure  by  order  (/).  Smption 

equivalent 

(5)  Lechmere  v.  Clamp,  30  Beav.  218  ;  Re  Crowe's  Mortgage,  L.  R.  13  Eq.  26.        ab^Tur 

{t)  Smithy.  Boucher,  ISm.  &  G.  72.  But  it  is  said  to  have  been  made  in -tec^jwere 
V.  Clamp,  31  Beav.  578  ;  though  it  was  also  made  on  the  original  hearing  according 
to  30  Beav.  218. 

(m)  Best  V.  Applegate,  37  Ch.  D.  42 ;  Salt  v.  Edgar,  54  L.  T.  374.  For  form  of 
order,  see  Thynne  v.  Sari,  [1891]  2  Ch.  79. 

(x)  Le  Bns  v.  Grant,  64  L.  J.  Ch.  368. 

(y)  Keith  v.  Day,  39  Ch.  D.  452  ;  Manchester,  etc.  Bank  v.  Parkinson,  60  L.  T.  258. 

1 2)  Ricketts  v.  Ricketts,  [1891]  W.  N.  29. 

(a)  Crowley  v.  Feury,  22  L.  R.  Ir.  96. 

(b)  Williamson  v.  Gordon,  19  Ves.  114. 

(c)  Bilhon  v.  Scott,  Seton,  979,  Ed.  6  ;  Croxon  v.  Lever,  10  Jur.  (n.s.)  87  ; 
Wolverhampton  and  Staffordshire  Banking  Co.  v.  George,  24  Ch.  D.  707. 

{d)  Thompson  v.  Grant,  4  Mad.  438. 
(e)  Wood  V.  Wheater,  22  Ch.  D.  281. 
(/)  Reynoldson  v.  Perkins,  Ambl.  564. 
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redemption 
action 
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absolute 
order  for 
foreclosure 
generally. 


2057.  The  suit  for  redemption  will  be  dismissed,  on  motion  of 
course,  upon  production  of  the  certificate  of  the  amount  due,  and 
of  an  affidavit  of  attendance  and  non-payment  of  the  money  {g)  ; 
even  though  after  the  time  fixed  for  payment,  the  mortgagor  has 
tendered  the  principal  and  interest,  with  an  additional  sum  for 
interest,  to  the  day  of  tender  (h).  But  the  special  circumstances 
seem  to  make  it  proper  in  such  a  case  to  move  upon  notice. 

2058.  Dismissal  of  the  action  to  redeem,  by  reason  of  default 
in  payment  of  the  money,  or  for  any  other  cause  than  for  want  of 
prosecution,  operates  as  a  judgment  of  foreclosure  (^)  (1378)  ; 
because  the  mortgagor  admits  by  his  suit  the  title  of  the  mortgagee 
and  the  debt ;  and  if  he  does  not  discharge  it,  is  not  allowed  to 
harass  the  mortgagee  by  another  suit  for  the  same  purpose.  But 
if  a  suit  to  redeem  an  equitable  mortgage  be  dismissed  by  the 
mortgagor  (k),  it  has  not  the  effect  of  a  foreclosure,  because  the 
mortgagee  does  not  get  the  relief  which  he  would  have  in  a  fore- 
closure suit,  viz.,  a  conveyance.  And  if  the  mortgagee  has  refused 
redemption,  except  on  the  terms  of  the  discharge  of  another  security, 
there  is  no  admission  by  the  mortgagor,  of  the  debt  upon  the  security, 
for  which  the  foreclosure  would  operate  ;  and  this  seems  to  show 
that  the  rule  would  not  operate  under  such  circumstances  in  the 
case  of  a  legal  mortgage.  The  rule  applies  to  a  Welsh  mortgage 
if  the  mortgagor  makes  default  after  obtaining  a  judgment  for 
redemption,  though  there  be  no  ordinary  right  to  foreclose  (/)  (10). 
And  in  a  judgment  to  redeem  an  annuity,  a  declaration  that  in  case 
of  dismissal  on  non-payment,  the  annuity  shall  be  considered  as 

(.7)  Stwirt  V.  Worrall,  1  Bro.  C.  C.  581  ;  Proctor  v.  Oates,  2  Atk.  140 ;  Neiosham 
V.  Gray,  2  Atk.  287. 

(h)  Faulkner  v.  Bolton,  7  Sira.  319.  According  to  the  report  in  4  L.  J.  (n.s.) 
Ch.  81,  the  motion  to  dismiss  was  refused  ;  but  the  registrar,  Mr.  Clowes,  on 
reference  to  the  Ileg.  Lib.,  found  that  the  report  in  Simons  was  correct. 

(i)  Cholmhy  v.  Countess  Oxford,  2  Atk.  2G7  ;  Bishop  of  Winchester  v.  Paine,  11 
Ve.s.  I'M;  Hansard  v.  Hardy,  18  Ves.  455;  Inman  v.  Wearing,  3  De  G.  &  Sm. 
729.     See  Wood  v.  Surr,  19  Beav.  551. 

(k)  Marshfill  v.  Shrewsbury,  L.  R.  10  Ch.  250. 

(I)  CuHia  V.  Jlolcombe,  6  L.  J.  (n.s.)  Ch.  156. 
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a  mortgage  debt,  and  shall  be  irredeemable  accordingly,  prevents    Paragraphs 
the  grantor  from  raising  in  future  any  question  as  to  the  validity  of  '^^•^°    4L»oy 
the  annuity  ;  and  ho  will  be  restrained  accordingly  from  procooding 
for  that  purpose  {m). 

2059.  The  action  will  be  dismissed  at  the  hearing,  if  the  right  Cases  in 
to  redeem  be  repelled  by  the  court  ;    and  the  dismissal  was  held  ^^'^/^^  ^. 

^  -'  redemption 

upon  appeal  to  be  proper,  where  the  plaintiff  having  claimed  an  action  will  bo 
absolute  right  to  redeem  upon  certain  terms,  the  decision  was  that  •^''smissod. 
he  had  no  equity  to  redeem  upon  those  terms  {n). 

So  an  action  for  redemption  or  foreclosure,  by  a  person  who  is 
subject  to  the  same  equities  as  the  mortgagor,  will  be  dismissed  as 
against  a  defendant,  who  (as  between  himself  and  the  mortgagor) 
is  not  liable  to  be  foreclosed  by  incumbrancers  on  the  estate,  having 
prior  rights  to  such  defendant.  Thus,  where  A.  was  a  mortgagor, 
B.  and  C.  incumbrancers,  and  X.  tenant  in  tail  in  remainder,  whose 
estate,  as  between  himself  and  A.  was  not  liable  to  the  incumbrances 
of  B.  and  C.  (having  been  exonerated  therefrom  by  A.'s  covenant)  ; 
a  bill  by  E.,  a  subsequent  judgment  creditor  of  A.,  was  dismissed 
against  A,  (o)  ;  because  E.  was  not  in  the  position  of  a  purchaser 
for  valuable  consideration  without  notice,  but  was  subject  to  the 
same  equities  as  A.,  and  could  not  compel  X.  to  pay  of!  B.  and  C. 
(1357). 

And  the  same  principle  was  applied  where  the  action  was  by  the 
assignee  of  the  insolvent  mortgagor  and  covenantor  {p). 

The  action  for  redemption  will  also  be  dismissed,  if,  at  the  hearing, 
the  plaintiff  refuses  to  ask  for  any  accounts  {q)  ;  which  may  happen 
when  the  plaintifi,  being  a  puisne  incumbrancer,  finds  that  the 
security  is  altogether  insufficient. 

It  is  the  practice  to  dismiss  the  action  as  against  defendants 
who  disclaim  all  interest  in  the  mortgaged  premises,  where  such 
defendants  are  able  to  make  and  do  make  a  complete  and  valid 
disclaimer  ;  and  provided  the  disclaimer  be  complete,  it  is  equally 
good,  whether  it  were  made  before  or  after  the  commencement  of 
the  action  (r)  (1916—1924). 

(m)  Flight  v.  Chambre,  14  Jur.  123. 

(w)  Seagrave  v.  Pope,  1  De  G.  M.  &  G.  783. 

(o)  Hughes  v.  Williams,  3  Mac.  &  G.  683.  But,  semble,  that  X.  should  first  have 
had  a  permissive  right  to  redeem.     See  Chaj)pell  v.  Rees,  infra. 

ip)  Chappell  V.  Rees,  1  De  G.  M.  &  G.  393. 

(q)  Gibson  v.  Nichol,  9  Beav.  403. 

(r)  AUworth  v.  Robinson,  Reg.  Lib.  A.  1839,  fo.  874  ;  Thompson  v.  Kendall,  9 
Sim.  397  ;  Silcoclc  v.  Roynon,  2  Y.  &  Coll.  C.  C.  376  ;  Lock  v.  Lomas,  15  Jur.  162  : 
semble,  also  in  Ford  v.  Earl  of  Chesterfield,  16  Beav.  516  ;  Vale  v.  Merideth,  IS 
Jur.  992 ;  Thorneycroft  v.  Crockett,  2  H.  L.  C.  239,  whore,  so  far  as  appears'  by 
the  report,  a  trustee  ag^ainst  whom  the  bill  was  dismissed  merely  stated  by  his 
answer,  and  it  appeared,  that  he  had  never  acted,  and  had  formally  renounced 
the  trust  by  deed. 
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^%rrQ^^'        ^^^^  ^^  ^^^^  disclaimer  be  insufficient  in  form,  as  where  the  pleadings 
^^        admit  that  the  estate  is  vested  in  the  party,  and  contain  an  entire 
or  partial  disclaimer  only  of  any  interest  therein,  or  be  otherwse 
ineffectual  the  judgment  will  be  for  foreclosure  (s). 

(s)  Apphhij  X.  Duke.  1   Hare,  303  (affirmed    1   Ph.  779) ;   Collins  v.  Shirley   1 
Russ.  &  Myl.  638,  and  cited  9  Sim.  399,  from  Reg.  Lib. 
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FIEE  INSUEANCE 


The  mortgagor  has  by  virtue  of  his  equity  of  redemption  an 
insurable  interest  in  the  mortgaged  property,  and  his  right  to 
insure  is  co-extensive  with  the  value  of  the  property.  But 
if  he  makes  an  absolute  tuansfer  of  his  equity  of  redemption, 
he  no  longer  has  an  insurable  interest,  and  any  insurance  then 
existing  in  his  favour  ceases  to  be  effectual,  unless  it  be  assigned 
with  the  consent  of  the  insurers  to  the  transferee  of  the  equity 
of  redemption.  The  mortgagor's  insurable  interest  does  not 
cease  until  the  mortgaged  debt  has  been  paid,  although  the 
mortgage  has  been  foreclosed,  for  the  mortgagor  nevertheless 
continues  to  be  liable  for  the  mortgage  debt  (h).  It  has  been 
decided  in  New  Brunswick  that  the  interest  of  the  mortgagee 
as  such  ends  on  foreclosure  absolute,  and  that  if  a  loss  occur 
thereafter  the  mortgagee  cannot  recover  on  a  policy  issued  to 
him  as  mortgagee  (c).  The  insurance  is  generally  effected  in 
the  name  of  the  mortgagor,  and  a  clause  is  inserted  in  the  policy 
providing  that  the  loss,  if  any,  shall  be  payable  to  the  mortgagee 
as  his  interest  may  appear.  Where  by  the  terms  of  the  policy 
the  mortgagor  is  insured,  the  contract  being  between  him  and 
the  insurer,  and  the  policy  contains  a  clause  by  which  the 
moneys  are  made  payable  to  tlie  mortgagee  in  the  event  of 
loss,  this  does  not  create  an  insurance  of  the  mortgagee's  interest 
so  as  to  enable  him  to  recover  upon  the  policy  as  an  insurance 
contract  with  him,  but  it  is  a  mere  appointment  of  the  mortgagee 
to  receive   the   moneys  and  a  direction,  and  authority  to  the 

(b)  Parsons  v.  Queen  Insurance  Co.  (1878),  29  U.  C.  C.  P.  188,  at  p.  211  ; 
(appealed  to  Privy  Council,  but  on  another  point),  7  App.  Gas.  96. 

(c)  GasJdn  v.  Plioenix  Insurance  Co.  (1880),  G  All.  (N.  B.)  429. 
F. 
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insurers  to  pay  him  instead  of  the  mortgagor  (c?).  Notwith- 
standing the  insertion  of  this  clause,  the  mortgagor  continues 
to  be  insured,  and  a  subsequent  breach  by  the  mortgagor  of 
the  conditions  of  the  policy,  as  for  instance  by  assigning  the 
property  without  the  consent  of  the  insurer,  will  make  it  void 
as  against  both  mortgagor  and  mortgagee  (e).  In  Cagdwell  v. 
Stadacona  Fire  and  Life  Insurance  Co.  (/),  the  action  was  by  a 
mortgagor  upon  a  policy  of  insurance  under  seal  which  contained 
a  provision  that  the  loss  should  be  payable  to  the  mortgagee,  and 
it  was  held  by  the  Supreme  Court  that  the  action  was  properly 
brought  by  the  mortgagor.  The  Court,  however,  was  not  dealing 
with  the  equitable  riglits  of  the  mortgagee  under  a  covenant  to 
insure,  but  only  with  the  objection  of  the  insurers  that  the  action 
should  have  been  brought  by  the  mortgagee.  In  Mitchell  v.  City 
of  London  Fire  Insurance  Co.  {g),  the  policy  was  not  under  seal 
but  merely  executed  by  the  company's  agent  under  power  of 
attorney,  the  loss,  if  any,  being  payable  to  the  mortgagee  as 
his  interest  might  appear.  The  policy  provided  that  the 
company's  assent  should  be  necessary  to  an  assignment  of  the 
policy.  An  assignment  was  made  to  the  mortgagee,  but 
the  company  did  not  consent  thereto.  It  was  held  nevertheless 
that  the  mortgagee  could  bring  action  in  his  own  name  upon 
the  ground  that  the  relation  of  trustee  and  cestui  que  trust  had 
been  created  between  the  mortgagor  who  effected  the  insurance 
and  the  mortgagee.  In  a  Nova  Scotia  case,  a  policy  not  under 
seal  contained  the  following  provision  : — "  Loss,  if  any,  payable 
to  the  order  of  Peter  Brush,  if  claimed  within  sixty  days  after 
proof,  his  interest  therein  being  as  mortgagee  ;  "  and  it  appearing 
that  the  policy  was  obtained  by  the  mortgagor  in  pursuance  of 
a  covenant  entered  into  by  him  with  Brush,  that  he  should 
insure  in  the  name  and  for  the  benefit  of  Brush,  it  was  held 

(fi)  LlvirujstoTW  v.  Western  Insurance  Co.  (1869).  16  Gr.  9;  Mitchell  v.  City  of 
Lomhm  Assurance  Co.  (1888),  15  Ont.  App.  262. 

(e)  Livingstone  v.  Western  Assurance  Co.  (1868),  14  Gr.  461,  iu  Appeal  16 
Gr.  9;  Chisholm  v.  The  Provincial  Insurance  Co.  (1869),  20  U.  C.  C.  P.  11  ; 
Mitchell  V.  The  City  of  London  Association  Co.  (1888),  15  Ont.  App.  262. 

(/)  (1883),  11  S.  C.  R.  212;  McQueen  v.  Phoenix  Mutual  Fire  Insurance  Co. 
(1880),  4  S.  C.  K.  660. 

(g)  (1888),  12  Ont.  706 ;  15  Ont.  App.  262. 
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that  the  mortgagee  was  entitled  to  sue  on  the  policy,  in  his 
own  name  (h).  But  where  the  mortgagor  has  insured  the 
premises  in  pursuance  of  a  covenant  to  that  effect  in 
the  mortgage,  the  mortgagee  is  entitled  to  the  benefit  of  the 
insurance,  and  may  recover  it  in  his  own  name  to  the  extent  of 
the  interest,  even  although  he  is  not  mentioned  in  the  policy, 
on  the  ground  that  the  covenant  gives  him  an  equitable  interest 
in  and  a  lien  upon  the  proceeds  of  the  policy  (i).  Where  an 
owner  of  property  effects  an  insurance  thereon  and  subsequently 
mortgages  the  property,  assigning  the  policy  to  the  mortgagee, 
the  insurance  company  cannot  by  arrangement  with  the 
mortgagee  without  the  knowledge  or  consent  of  the  mortgagor 
cancel  the  insurance.  The  mortgagor  notwithstanding  the 
assignment,  continues  to  be  the  person  insured  within  the 
meaning  of  the  Insurance  Act(/^),  and  the  policy  cannot  be 
cancelled  unless  notice  in  writing  be  served  upon  the  insured, 
as  required  by  the  Act(/).  Where  the  mortgagor  and  the 
mortgagee  effect  separate  insurances  on  their  respective  interests 
with  different  companies,  and  the  mortgagee  upon  a  loss 
occurring  settles  the  amount  of  the  loss  with  the  company 
insuring  him,  this  even,  although  the  mortgagor  may  assent  to 
such  settlement,  is  not  an  estoppel  against  the  mortgagor  in 
favour  of  the  other  insurance  company,  and  the  mortgagor  may 
nevertheless  claim  payment  under  his  policy  (m).  The  fourth 
statutory  condition  (n)  provides  that  if  the  property  insured  is 
assigned  without  the  written  permission  of  the  company  the 
policy  shall  thereby  become  void.  This,  however,  applies  only 
to  an  assignment  of  the  property  and  not  to  an  assignment  of 
the  policy  unaccompanied  by  a  transfer  of  ownership  of  the 
property  (o). 

Under  a  contract  with  the  owner  of  a  mill  and  machinery 
which  was  subject  to  three  mortgages  (the  second  and  third  in 

(h)  Brush  v.  Aetna  Insurance  Co.  (1864),  1  Old.  (n.s.)  459. 
(0  Greet  v.  Citizens'  Insurance  Co.  (1879),  27  Gr.  121 ;  5  Ont.  App.  596. 
(fc)  E.  S.  ().  (1897),  c.  203,  s.  168,  sub-s.  19. 
(I)  Morrow  v.  Lancashire  Insurance  Co-  (1898),  29  Ont.  377. 
(m)  Prettie  v.  Connecticut  Fire  Insurance  Co.  (1896),  23  Ont.  App.  449. 
00  Insurance  Act,  R.  S.  O.  (1897),  c.  203,  s.  168. 

(o)  McPhiUips  V.  London  Mutual  Fire  Insurance  Co.  (1896),  23  Ont.  App. 
524. 
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favour  of  the  same  mortgagees),  each  containing  a  covenant  to 
insure,  the  plaintiffs  took  out  the  machinery,  replacing  it  with 
new  machinery,  reserving  a  lien  for  the  balance  of  price,  the 
lien  agreement  providing  that  the  mill  owner  should  insure  the 
machinery  for  the  plaintiffs'  benefit.  Before  any  further  insur- 
ance was  effected  the  mill  and  machinery  were  destroyed  by 
fire.  Held,  upon  the  evidence,  that  the  second  mortgagee  had 
consented  to  the  purchase  of  the  new  machinery  upon  the  terms 
specified,  and,  as  a  result  of  that  finding,  that  the  plaintiff  was 
entitled,  subject  to  the  first  mortgagee's  claim,  to  payment  of 
the  insurance  money  on  the  machinery  and  to  be  subrogated  to 
the  first  mortgagee's  rights  against  the  land  to  the  extent  to 
which  that  insurance  money  was  exhausted  by  him  {p). 

By  a  condition  in  a  policy  of  insurance  against  fire  the 
policy  was  to  become  void  "  if  the  assured  is  not  the  sole  and 
unconditional  owner  of  the  property  .  .  .  or  if  the  interest  of  the 
assured  in  the  property,  whether  as  owner  or  trustee,  mortgagee, 
lessee,  or  otherwise  is  not  truly  stated."  Held,  that  a  mortgagor 
was  sole  and  unconditional  owner  within  the  terms  of  the 
condition  {q). 

The  owner  of  a  parcel  of  land  mortgaged  it  to  a  loan 
company  and  subsequently  gave  a  second  mortgage  thereon  to 
the  same  company,  the  second  mortgage  comprising  other  land 
on  which  were  buildings  and  containing  a  covenant  to  insure. 
Subsequently  the  equity  of  redemption  was  sold,  the  purchaser 
covenanting  to  pay  off  the  mortgages.  The  purchaser  then 
insured  the  buildings  comprised  in  the  second  mortgage  in  his 
own  name,  the  policy  providing  that  the  loss,  if  any,  should  be 
payable  to  the  mortgagees  as  their  interest  might  appear.  The 
buildings  included  in  the  second  mortgage  were  destroyed  by 
fire,  and  the  insurance  moneys  were  more  than  sufficient  to  pay 
the  balance  due  on  the  second  mortgage  which  was  in  default. 
The  mortgagees  claimed  the  right  to  apply  the  surplus  in  pay- 
ment of  the  first  mortgage,  which  was  also  in  default.  It  was 
held  that  the  mortgagees  were  not  entitled  to  consolidate  their 
mortgages  so  as  to  apply  the  surplus  of  insurance  moneys  in 

(p)  finldie  V.  Banli  of  Hamilton  (1901),  27  O.  A.  R.  619. 

{<l)   Western  A-surance  Co.  v.  TemjjZc  (1901),  .31  S.  C.  R.  373;   N.  B.  II. 
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payment  of  tlic  lirst  mortgage,  but  that  they  were  restricted  to 
the   right    to  recover  the   amount    remaining   unpaid   on    the 
second  mortgage.     For  the  ownei'  of  the  equity  of  redemption 
had  a  legal  right  to  recover  from  the  insurance  company  the 
balance  of  insurance  moneys  after  satisfaction  of  the  second  mort- 
gage; and  the  doctrine  of  consolidation  applies  only  where  the 
mortgagor  or  owner  of  the  equity  of  redemption  having  no  legal 
rights  asks  the  Court  to  give  effect  to  his  equity  in  an  action  of 
foreclosure  or  redemption  (r).     It  has  been  already  explained 
that  an  insurance  policy  issued  to  a  mortgagor  and  assigned  to  the 
mortgagee  is  liable  to  be  invalidated  by  the  act  or  negligence  of  the 
former.  For  this  reason  what  is  known  as  tlie  mortgage  clause  has 
come  into  use  within  recent  years.    This  clause  is  a  special  agree- 
ment between  the  insurer  and  the  mortgagee  that  the  insurance 
to  the  extent  of  the  mortgagee's  interest  shall  not  be  invalidated 
by  any  act  or  negligence  on  the  part  of  the  mortgagor,  Nation 
Fire  Insurance  Co.  v.  M'Laren  (s).     The  effect  of  the  mortgage 
clause  was  fully  considered  in  Ball  v.  North  British  Canadian 
Investment  Co.  (t).     In  that  case  the  mortgagees  applied  for  a 
policy  of  insurance  to  be  issued  in  the  name  of  the  morto-a^or 
loss,  if  any,  payable  to  the  mortgagees,  and  subject  to  a  mort- 
gage  clause   which  was    inserted   in   the  policy    without   the 
knowledge  or  consent  of  the  mortgagor.     The  premiums  were 
paid  by  the   mortgagor.     A  fire  occurred  and   the  insurance 
company  paid  the  mortgagees  the  amount  of  the  policy.     The 
mortgagor  claimed  to  have  the  mortgage  discharged  as  being 
satisfied   by   the   insurance   money;    the   insurance    company 
claimed  that  the  mortgagor,  for  certain  reasons  alleged  by  them, 
had  forfeited  any  claim  under  the  policy  ;  that  they,  notwith- 
standing that  no  liability  existed  on  their  part  to  the  mortgagor, 
had  paid  the  insurance  money  to  the  mortgagees  upon  the  con- 
dition  that   they  should  be  subrogated  to  the  rights  of  the 
mortgagees  as  provided  by  the  mortgage  clause  and  that  they 
were  entitled  to  an  assignment  of  the  mortgage.     It. was  held 

(/■)  lie  The  Union  Insnmnce  Co.  (1893),  23  Ont.  627 ;  Hoiovs  v.  The 
Dominion  Fire  and  Marine  Insurance  Co.  (1883).  8  Ont.  App.  6i4;  Ghesicorth  v. 
Hunt  (1880),  5  C.  P.  D.  266;  Jennir^s  v.  Jordan  (1881),  6  App.  Cas.  6i)8. 

(.-■)  (1886),  12  Ont.  682. 

(0  (1886),  14  Ont.  322 ;  15  Ont.  App.  421 ;  18  S.  (!.  K.  697. 
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by  the  Supreme  Court,  affirming  the  result  of  the  judgments  in 
the  Courts  below,  that  the  insurance  effected  by  the  mortgagees 
must  be  held  to  have  been  so  effected  for  the  benefit  of 
the  mortgagor  under  the  policy,  and  the  subrogation  clause 
which  was  inserted  in  the  policy  without  the  knowledge  and 
consent  of  the  mortgagor  could  not  have  the  effect  of  con- 
verting the  policy  into  one  insuring  the  interest  of  the  mort- 
gagees alone ;  that  the  interest  of  the  mortgagees  in  the  policy 
was  the  same  as  if  they  were  assignees  of  a  policy  effected  with 
the  mortgagor,  and  that  the  payment  to  the  mortgagees  dis- 
charged the  mortgage.  It  was  held  also  that  the  insurance 
company  were  not  justified  in  paying  the  mortgagees  without 
first  contesting  their  liability  to  the  mortgagor  and  establishing 
their  indemnity  from  liability  to  him.  The  mortgage  clause 
does  not  effect  a  new  insurance  in  favour  of  the  mortsao-ee. 
The  insurer  thereliy  agrees  with  the  mortgagee  that  to  the 
extent  of  his  interest  the  insurance  will  not  be  invalidated  by 
future  act  or  negligence  of  the  mortgagor,  but  the  insurer  is  not 
debarred  from  setting  up  that  the  insurance  was  procured  by 
fraud,  and  therefore  ab  initio  (u). 

The  mortgage  clause  attached  to  a  policy  of  insurance 
against  fire,  which  provided  that  "the  insurance  as  to  the 
the  interest  only  of  the  mortgagees  therein  shall  not  be  invali- 
dated by  any  act  or  neglect  of  the  mortgagor  or  owner  of  the 
property  insured,  etc.,"  applies  only  to  acts  of  the  mortgagor 
after  the  policy  comes  into  operation  and  cannot  be  invoked  as 
against  the  concealment  of  material  facts  by  the  mortgagor  in 
his  applications  for  the  policy  (oj).  There  can  be  no  such  thing 
as  subrogation  to  the  right  of  a  mortgagee  whose  claim  is  not 
wholly  satisfied  (?/).  By  the  Act  respecting  Mortgages  of  Eeal 
Estate  (s),  it  is  enacted  that  :— 

(1)  All  money  payable  on  an  insurance  to  a  mortgagor  shall 
if   the  mortgagee  so  requires  be  applied  by  the  mortgagor  in 

(u)  Omnium  Securities  Co.  v.  Canada  Fire  and  Mutual  Insurance  Co.  ri882\ 
1  Ont.  19  i.  ^ 

ix)  Lond/m  and  Liverpool  and  Globe  Insurance  Co.  v.  Agricultural  Savinqs, 
and  Loan  Co.  (1902),  :53  S.  C.  R.  94. 

(y)  ^'at;onal  Fire  Lisurance  Co.  v.  McLaren  (1886),  12  Ont.  682. 
(2)  li-S.  0.(1897),  c.  121. 
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making  good  the  loss  or  damage  in  respect  of  which  the  money 
is  received. 

(2)  Without  prejudice  to  any  obligation  to  the  contrary 
imposed  by  law  or  by  special  contract,  a  mortgagee  may  require 
that  all  money  received  on  an  insurance  be  applied  in  or 
towards  the  discharge  of  the  money  due  under  his  mortgage. 

The  effect  of  the  Act  was  to  confer  the  followinc:  additional 
powers  upon  the  mortgagee : — (1)  He  may  require  insurance 
moneys  received  by  the  mortgagor  to  be  applied  in  restoring  the 
mortgage  premises  as  far  as  the  money  will  extend;  (2)  He 
may  require  insurance  moneys  received  by  the  mortgagor  to  be 
applied  in  liquidation  of  the  mortgage  debt.  Where  the 
mortgagee  receives  the  insurance  money  he  still  has  a  right  to 
hold  the  money  as  he  held  the  policy,  as  collateral  or  additional 
security  for  the  mortgage  debt,  and  he  is  not  bound  to  apply  it 
towards  payment  of  either  principal  or  interest  overdue  (a)  in 
so  far  as  it  was  thereby  decided  that  the  mortgagee  was  bound 
to  apply  the  insurance  money  or  principal  and  interest  as  they 
matured  (&).  If  the  mortgagee  receives  the  insurance  money 
before  the  time  appointed  for  payment  of  the  money  secured  by 
the  mortgage  he  is  entitled  nevertheless  to  the  interest  without 
abatement  (c). 

If  a  mortgage  company,  through  its  manager,  undertakes 
with  the  mortgagor  to  keep  alive  an  insurance  on  the  mort- 
gaged property  and  takes  steps  towards  carrying  out  such 
undertakings,  but  fails  to  carry  it  out,  it  is  guilty  of  such 
negligence  as  to  render  it  liable  to  the  mortgagor  in  case  of  loss, 
and  the  mortgagor  has  a  right  to  set  off  such  damages  against 
the  mortgage  debt  in  the  hands  of  an  assignee  in  trust,  in  the 
absence  of  proof  of  notice  of  the  assignment  having  been  given 
to  him  before  the  fire  (d). 

(a)  Edmunds  v.  Hamilton  Provident  and  Loan  Society  (1891),  IS  Ont.  App. 
347  (reversing  the  judgment  of  the  Q.  B.  D.  on  the  point) ;  19  Ont.  677,  and 
disproving  of  Gorham  v.  Kingston  (1889),  17  Out.  432. 

(6)  Austin  V.  5'tory(1863),  10  Gr.  306  ;  Green  v.  Hew<jr(\^n),  21  U.  C.  C.  P. 
531. 

(c)  Edmunds  v.  Hamilton  Provident  and  Loan  Society  (1891),  18  Out.  App, 
347,  at  page  857 ;  Austin  v.  Story  (1863),  10  Gr.  306. 

(d)  Campbell  v.  Canadian  Go-operative  Investment  Co.  (1907),  16  Man.  L.  R. 
464.  A  trustee  purchasing  under  a  mortgage  sale,  was  held  to  be  trustee  also 
for  insurance  or  property,  Eudderham  v.  Moffatt  (1908),  6  E.  L.  R.  243. 
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In  the  High  Court  of  Justice,  1895  F.  No.  849. 

Queen'' s  Bench  Division. 

FLETCHER  v.   BIRD  (a). 
And  by  counter-claim 
BIRD  V.  FLETCHER— SARAH  ROBERTS  and  HARRIETT  ROBERTS.  2060. 

The  principle  of  the  decisions  in  Doe  d.  Palmer  v.  Eyre  (17  Q.  B.  366),  and  Ford 
V.  Ager  (2  H.  db  C.  278)  (788),  applies  in  a  case  where  the  mortgagor  pays 
off  the  mortgagee  and  acquires  his  interest.  A  person  who  has  acquired  a 
title  under  the  Statute  of  Limitations  as  against  the  mortgagor  is  entitled  to 
redeem  (1416). 

The  facts  of  the  case  sufficiently  appear  from  the  judgment. 

Hawkins,  J.,  April  18th,  1896  : — These  actions  by  claim  and  counter-claim 
were  tried  before  me  at  the  last  Northampton  Assizes.  The  action  was 
brought  to  recover  the  possession  of  a  house,  shop,  and  premises  at  Cotton  End, 
Hardingstone,  in  the  occupation  of  Mrs.  Bird,  the  defendant.  She  relied  upon 
the  Real  Property  Limitation  Acts,  3  &  4  Will.  4.  c.  27,  and  that  of  1874,  as 
affording  her  a  bar  to  the  plaintiff's  claim.  In  her  counter-claim,  she  set  up  a 
right  to  have  the  whole  legal  estate  in  the  property  conveyed  to  herself  by 
the  three  defendants  free  from  incumbrances,  under  the  circumstances  herein- 
after stated. 

By  indenture  dated  the  17th  September,  1844,  between  George  Roberts,  the 
father  of  the  defendants  Sarah  and  Harriett  Roberts,  of  the  first  part,  Edward 
Cook  the  elder,  of  the  second  part,  and  Edward  Cook  the  younger,  of  the 
third  part,  certain  messuages  and  premises  at  Cotton  End  aforesaid  and  in 
Bridge  Street,  Northampton,  were  conveyed  to  the  said  Edward  Cook  the 
younger  in  fee  by  way  of  mortgage  for  securing  payment  to  the  said  Edward 
Cook  the  elder,  of  the  sum  of  460Z.  with  interest. 

Both  Edward  Cook  the  elder  and  Edward  Cook  the  younger  died  long 
before  the  year  1868,  in  wliich  year  by  a  conveyance  dated  January  17th, 
executed  by  all  necessary  parties,  the  mortgage  debt  and  all  interest  due 
thereon,  and  also  the  hereditaments  and  premises  aforesaid,  were  duly  assigned 
and  convej-ed  to  and  became  vested  in  one  Edward  Cook  of  Devizes,  a 
younger  brother  of  Edward  Cook  the  younger,  by  way  of  mortgage  for 
securing  payment  by  Roberts  to  the  said  Edward  Cook  of  Devizes  of  460Z, 
with  interest.  So  thmgs  remained  till  April  9th,  1895,  when  the  plaintiff 
Fletcher  paid  to  the  said  Edward  Cook  the  amount  of  the  mortgage  money 


(a)  Reported  by  C.  Lacey  Smith,  Esq.,  of  thu  Inner  Temple,  Barrister-at-Law. 
V.  3  F 
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2060 with  all  interest  up  to  that  date,  and  tliereupon  the  said  Edward  Cook  assigned 

continued,  to  him  the  said  mortgage  debt  and  the  said  mortgaged  premises.  Under 
this  title  Eletcher  now  claims  possession  of  the  premises  in  dispute  in  this 
action. 

It  i.«  admitted  that  Fletclier  is  a  bare  trustee  for  the  two  Miss  Roberts,  the 
defendants  in  counter-claim,  and  they  provided  the  money  so  paid  by  Fletcher, 
and  so  far,  if  at  all,  as  it  is  material  to  the  decision  of  this  case,  thej^  must  be 
treated  as  the  beneficial  owners  of  such  property  real  or  personal  as  Roberts 
would  have  been  legally  or  equitably  entitled  to  had  he  been  now  alive.  His 
death  occurred  in  the  month  of  May,  1881. 

There  can  be  no  doubt  that  the  legal  interest  in  these  premises  is  at  this 
moment  vested  in  Fletcher  to  precisely  the  same  extent  as  it  was  vested  in 
Cook,  the  original  mortgagee,  and  he  is  entitled  to  hold  them  in  conjunction 
with  the  other  property  comprised  in  the  mortgage  as  securitj^  until  the 
mortgage  money  and  interest  are  inWy  paid  and  discharged,  and  he  must  be 
taken  to  have  acquired  such  title  and  interest  as  he  has  under  the  mortgagee. 
Beyond  his  interest  as  transferee  of  the  mortgage  neither  he  nor  his  cestui  que 
trusts  have  any  title  legal  or  equitable  in  the  premises. 

No  doubt  if  Roberts  the  mortgagor  had  retained  his  title  and  interest  in 
the  premises  as  it  existed  when  the  mortgage  deed  was  executed,  he  during  Ms 
lifetime  and  the  two  Miss  Roberts  after  his  death  would  have  been  entitled 
in  equit}'^  to  redeem  the  property,  and  upon  such  redemption  insist  upon  a 
reconvej'ance  of  the  legal  estate ;  but  as  a  mere  transferee  of  the  mortgage 
has,  of  course,  no  power  or  title  to  redeem,  and  as  regards  the  Miss  Roberts, 
they  are  not  entitled  to  the  equity  of  redemption  for  this  reason,  that  the 
right  to  redeem  which  originally  existed  in  Roberts  no  longer  exists,  because 
Roberts'  title  to  the  property  both  legal  and  equitable  ceased  to  exist  (under 
the  circumstances  I  am  about  to  narrate),  by  the  operation  of  the  Statutes 
of  Limitations  already  referred  to. 

About  the  year  1853,  one  John  Holt,  a  relative  of  Roberts,  entered  into  the 
occupation  of  the  premises  as  tenant  to  Roberts,  and  he  continued  to  occupy 
and  pay  rent  due  in  respect  of  them  until  the  year  1869,  when  he  refused  to 
pay  any  more,  and  he  never  in  fact  paid  any  afterwards.  He  lived  on, 
however,  in  the  premises,  and  in  1882  borrowed  50^  upon  it,  and  from  time  to 
time  laid  out  money  upon  them  until  he  died  in  March,  1892,  leaving  all  liis 
real  property  to  the  defendant,  Mi\s.  Bird,  his  daughter,  who  had  lived  with 
him  from  her  birth.  Since  her  father's  death  she  had  continued  to  reside  in 
the  premises,  no  rent  having  ever  been  demanded  from  or  paid  by  her.  She 
has  treated  the  property  as  her  own,  and  now  claims  to  have  the  property 
conveyed  to  her  absolutely,  or  at  least  to  be  entitled  to  the  equity  of  redemp- 
tion. Neither  John  Holt  nor  Mrs.  Bird  was  ever  even  asked  to  contribute 
to  the  payment  of  interest  on  Cook's  mortgage.  No  claim  to  the  property 
nor  demand  of  possession  was  made  against  the  defendant  Bird  until 
April,  1895. 

Mr.  Graham,  for  the  defendant,  contended  that  I  ought  to  assume  that  there 
was  a  lost  grant  in  fact  by  Roberts  to  Holt  of  the  freehold  or  of  the  equitj^  of 
redemption  in  the  property.  I  cannot,  however,  find  such  to  have  been  the 
case,  because  I  am  satisfied  that  Holt's  title  was  acquired  by  virtue  of  the 
operation  of  the  Statute  of  Limitations.  Mrs.  Bird  has  no  other  foundation 
for  her  claim. 

Mr.  Stanger,  for  the  plaintiff,  did  not  suggest  that  had  no  mortgage  been  in 
existence.  Holt,  when  he  died  in  1892,  and  the  defendant  Mrs.  Bird,  since  his 
death,  could  have  been  ejected  from  the  premises  by  anj^  person  claiming 
under  Roberts.  But  he  contended  that  Fletcher's  claim  was  not  under 
Roberts  the  mortgagor,  but  under  and  through  the  mortgagee.  I  think  he 
is  right  in  his  contention,  but  this  will  not  accomplish  his  object.  It  will  give 
him,  it  is  true,  a  legal  title  to  the  premises  until  the  mortgage  is  satisfied,  for 
interest  on  the  mortgage  was  regularly  paid  by  Roberts  or  Ms  representatives 
down  to  the  time  of  the  transfer  to  Fletcher  (see  the  Real  Property  Limitation 
Act,  1837,  8.  1  (7  Will.  4,  and  1  Vict.  c.  28),  Doe  d.  Palmer  v.  Eyre,  17  Q.  B. 
366  (1851).     But  it  will  give  him  a  title  to  nothing  more. 
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Tlio  most  important  question  in  the  case  is,  Who  in  the  existing  state  of  2060 — 
things  is  the  person  entitled  to  the  equity  of  redemption  of  the  property  in  continued. 
question  in  this  action  ?  As  to  this,  I  have  no  hesitation  in  expressing  it  as 
my  opinion  1  hat  Mrs.  Bird  the  defendant  is  that  person.  For  she  alone  is  now 
as  against  Roberts  and  his  representatives  entitled  to  that  estate  which 
Roberts  had  when  he  mortgaged  tlie  property  to  Cook.  It  is  clear  that  from 
the  ex{)iration  of  twelve  years  next  after  the  last  payment  of  rent  by  Holt 
neither  Roberts  the  mortgagor  nor  any  person  claiming  under  him  (save  the 
mortgagees),  could  have  maintained  any  action  to  recover  possession  of  the 
property.  From  that  time  the  right  and  title  of  Roberts  to  it  was  extinguished 
(see  s.  34  of  3  &  4  VV>11.  4,  c.  27),  and  thenceforth  he  was  a  stranger  to  it,  and 
it  became  vested  in  Holt  subject  to  the  mortgage  then  already  created,  and 
Holt  might  have  redeemed  it  if  he  had  been  minded  so  to  do.  Lord  CampbelIj 
in  Doe  d.  Palmer  v.  Ei/re,  17  Q.  B.  at  p.  369,  expressed  the  opinion  tliat  on  the 
extinguishment  of  the  title  under  s.  34  of  3  &  4  Will.  4,  c.  27,  tlic  fee  became 
vested  in  tlie  person  whose  possession  had  so  extinguished  it.  Whether  tliis 
is  so,  or  whether  the  truer  view,  as  suggested  in  Darbey  and  Bosanquet's 
Statute  of  Limitations,  493,  is  not  that  "  the  operation  of  the  statute  in  giving 
a  title  is  merely  negative,  it  extinguishes  the  right  and  title  of  the  dispossessed 
owner,  and  leaves  the  occupant  with  a  title  gained  by  the  fact  of  possession 
and  resting  on  the  infirmity  of  the  right  of  others  to  eject  liim,"  does  not 
appear  to  me  to  be  material.  I  am  not  called  upon  to  say  what  would  have 
been  the  effect  of  a  recovery  by  Cook  the  mortgagee  in  an  action  against  the 
personal  representatives  of  Roberts  (the  mortgagor)  on  his  ^jersonal  covenant  to 
enforce  payment  of  the  mortgage  money  and  interest,  and  a  payment  of  the 
amount  recovered.  Of  course  to  such  an  action  there  could  have  been  no 
defence,  and  there  can  be  no  doubt  that  as  between  those  personal  representa- 
tives and  the  mortgagee  the  mortgage  would  have  been  satisfied  by  the 
payment. 

Mr.  Graham  in  his  argument  seemed  to  assume  that  Fletcher  in  paying  the 
mortgage  money  to  Cook  was  in  truth  satisfying  and  extinguishing  the 
mortgage  as  effectually  as  though  there  had  been  such  a  recovery  in  an  action 
on  the  covenant,  and  proceeded  to  assume  that  as  Mrs.  Bird  was  no  party  to 
tiie  covenant  she  could  not  be  compelled  to  recoup  to  Fletcher  or  his  cestui  que 
trusts  tlie  money  so  paid,  but  was  nevertheless  entitled  to  avail  herself  of  the 
payment,  and  claim  a  conveyance  to  herself  of  the  legal  estate  in  the  house 
freed  of  the  mortgage  as  though  she  had  herself  redeemed  it.  Anytliing  more 
unjust  and  inequitable  than  such  a  state  of  things  would  be  I  cannot  conceive, 
and  had  such  existed  in  fact  I  am  very  sure  that  a  court  of  equity  would  not 
assist  Mrs.  Bird  to  avail  herself  of  such  compulsory  pajrment  under  the 
covenant,  to  obtain  an  absolute  conveyance  of  the  fee  without  indemnifjdng 
those  who  had  so  discharged  the  mortgage  debt  against  such  a  proportionate 
share  of  the  mortgage  money  as  ought  fairl}'  to  be  charged  upon  the  premises 
claimed  by  Mrs.  Bird,  having  regard  to  the  whole  of  the  property  included  in 
the  mortgage  security.  It  is  not,  however,  necessary  to  pursue  this  subject 
further,  for  the  conclusive  answer  to  such  a  contention  in  the  present  case  is 
that  as  a  fact  the  mortgage  was  not  extinguished  by  the  paj^ment  by  Fletcher  ; 
but  was  expressly  and  intentionally  kept  alive  by  a  transfer  to  him,  and 
must  be  redeemed  before  the  premises  included  in  it  can  be  freed  from  the 
incumbrance.  The  title  acquired  by  length  of  possession,  though  no  doubt  it 
is  absolute  against  the  legal  representatives  of  the  mortgagor,  is  not  so  against 
those  claiming  as  or  under  the  mortgagee.  When  they  are  paid  off,  but  not 
before,  Mrs.  Bird  will  be  entitled  to  the  conveyance  she  seeks  under  s.  15 
of  the  Conveyancing  Act,  1881. 

The  result  of  all  is  that  Fletcher,  as  trustee  for  the  Miss  Roberts,  has  become 
entitled  to  all  the  rights  of  persons  claiming  under  the  mortgagee,  but  he  can 
claim  no  right  under  the  mortgagor,  for  his  title  is  extinguished,  and  Mrs.  Bird 
now  is  entitled  to  hold  the  premises  against  all  persons  claiming  under  him, 
and  she  alone  is  entitled  to  redeem,  but  she  must  redeem  before  she  can  claim 
to  have  an  absolute  conveyance  to  herself. 

In  the  action,  therefore,  I  think  the  plaintiff,  as  transferee  of  the  mortgage, 
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2060- —  is  entitled  to  recover  possession  of  the  premises,  subject  to  the  equity  ofredemp- 
coiitinued.  (ion  wliicli  is  vested  in  JMrs.  Bird.  'Mrs.  Bird  in  my  judgment  ought  to  be 
and  is  entitled  to  redeem  upon  payment  of  a  proportionate  part  of  the  mortgage 
debt  and  interest  ^^^th  costs  of  such  proceedings— in  determining  the  amount 
to  be  paid  regard  must  be  had  to  tlie  vahie  of  the  premises  she  claims  as  com- 
pared with  the  value  of  the  whole  property  in  mortgage  (a).  And  I  think 
she  is  entitled  to  have  such  an  account  taken  and  such  declaration  as  she  prays 
by  her  counter-claim. 

(a)  See  17  &  18  Vict.  c.  113. 
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Note. — The  general  Scheme  of  this  Index  is  alphabetical,  not  only  as  to  the  words  in 
capitah,  but  also  as  to  the  sub-heads  in  the  first  margin.  With  regard,  however, 
to  the  sub-divisions  of  these  sub-heads  in  the  second  margin,  the  editors  conceive 
that  to  have  preserved  the  alphabetical  arrangement  would  have  necessitated 
a  sacrifice  of  lucidity.  At  some  expense  of  consistency  and  unity,  therefore, 
they  have,  in  certain  cases  (ex.  gr.  "  liens  non-possessory,"  sub-head  "  equitable 
liens  "),  departed  from  the  strictly  alphabetical  in,  favour  of  the  analytical  method. 

ABSCONDING,  "  References  are  to  the  Paragraphs. 

owner,  receiver  appointed  against,  838.  ~~^~~^^~ 

ABSENCE   BEYOND   SEAS, 

Statutes  of  Limitation,  no  longer  a  disability  under,  789. 

ABSOLUTE  CONVEYANCE, 

annuities  granted  \vith  clause  of  repurchase,  23. 
conditional  sale,  by  way  of,  18,  19. 
construed  as  mortgage,  where,  15. 

power  of  sale,  not  deemed  to  contam,  371. 

ship,  of,  140. 
defeasance  taken  separately  and  fraudulently  concealed,  how  far  void,  15. 
])roduction  ordered  of,  when  impeached  for  fraud,  093,  701. 
repui'chase  clause  with,  18,  19. 

construed  strictly,  18. 

stipulation  for  notice,  effect  of,  23. 

ACCOUNTANT, 

Crown,  to.     See  Crowx. 
specific  lien  of,  627. 

ACCOUNTS, 

absent  incumbrancer  bound  by,  where,  1705. 

assignee  in  possession,  against,  where  taken  from  time  of  purchase,  1707. 
assignee  of  mortgage  is  bound  by  state  of  accounts  between  mortgagee  and 
mortgagor,  1707. 
bond  fide  purchaser  of  mortgage  debt  entitled  to  entire  debt,  not  merely 

what  he  gave  for  it,  1734. 
civil  law,  rule  as  to,  1734,  note  (g). 
confidential  relation  with  mortgagor,  where,  1735. 

fraudulent  advice  of  puisne  incumbrancer,  under,  1736. 
ceasing  before  purchase,  1735. 

mortgagee  after  payment  whether  within  rule,  1736. 
purchase  for  protection  of  another  encumbrance,  1735. 
entitled  to  entire  debt  although  he  may  have  paid  a  less  sum  for  the 

transfer,  1734. 
fiduciarj^  position,  person  standing  in,  to  mortgagor,  taking  transfer  of 

the  mortgage,  1735. 
guardian,  must  hold  for  benefit  of  ward,  1735. 
subject  to  liabilities  of  former  owner,  where,  1735. 
siu-ety,  where,  1735. 
tenants  in  common  as,  1735. 
tenant  for  life,  where,  1735. 
assignee  of  mortgagor,  bound  where,  1705. 

stands  in  position  of  mortgagor  qua  accounts,  1716. 
assignee  of  tenant  for  life  of  equity  of  redemption,  against,  1760. 
bond  fide  accepted  by  mortgagor  binds  subsequent  incumbrancers,  1705. 
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ACCOUNTS — continued.  References  are  to  the  Paragraphs. 

bankrupt  bound,  ^\he^c,  170S. 
carrying  on, 

certificate,  on  receipt  of  rent  after,  1803. 
default,  not  on  receipt  of  rent  after,  1803. 
enlargement  of  time,  on,  1966.     See  Foreclosure,  opening. 
irregular  periods,  when  profits  received  at,  1804. 
mode  of.  1803. 
co-defendants,  ^\hcrc  bound  by,  1711. 
costs  of.     See  Costs. 

creditors  buying  from  themselves  how  charged,  1739.     See  Sale. 
crops  grovring  on  mortgaged  land,  right  to,  1723. 
Croun,  against,  1762. 
duty  of  mortgagee  to  keep,  833,  1742. 
error  in,  1712 — 1714. 

accounts  may  be  surcharged  and  falsified  for,  1712. 
amount  of  error  not  material,  1713. 
correction  or  offer  to  correct,  effect  of,  1712. 
distinct  accounts,  in  some  of  several,  1714. 
"  errors  excepted,"  effect  of,  1714. 

in  cases  where  relation  of  solicitor  and  client  exists,  1712. 
particular  statement  of,  when  necessary,  1705,  1712. 
set-oft'  of  error  in  another  account  inadmissible,  1714. 
evidence  as  to  state  of  accounts,  1740,  1741. 
creditor's  books,  where  admitted  as,  1741. 
mode  and  time  of  taking,  1740. 
execution  creditors,  between,  where  prior  incumbrancers,  1754. 
foreclosure  judgment  never  without  account  except  by  consent,  1717. 
form  of  account  Avhere  mortgagee  has  sold  propert}',  1765. 
fraud,  where  opened  for,  1712. 
guardian  taking  transfer  of  mortgage  on  infant's  estate,  accounts  as  mortgagee 

in  possession,  1755. 
improvements,  of,  directed,  1783,  note. 

in  suit  by  puisne  incumbrancer  binds    mortgagor  in  favour  of    first  incum- 
brancer, 1710. 
unless  relief  sought  does  not  necessitate  accounts  between  co-defendants, 
1711. 
infant  heir  where  bound,  1708. 
insolvent  where  bound,  1708. 
insurance,  joint,  monej^  received  under,  1777. 
insurances  where  allowed,  1776. 
interest.     See  Interest. 
judgment  creditor, 

accounts  how,  1761. 
liability  to  be  re-opened  for  fraud,  or  surcharged  and  falsified  for  error,  1712. 
loss  of  vouchers  disentitles  to  costs,  1878. 
married  women,  of,  not  dispensed  with,  1708. 
mistakes  after  redemption  rectified  by  suit,  1763. 
money  paid  by  mortgagor  to  mortgagee's  solicitor,  1732. 
mortgagee,  against,  1734 — 1741. 

sale  under  po^er  or  \Wth  consent,  on  appropriation  of  purchase  moneys, 

insolvency,  or  fraud  of  agent  for  sale,  1738. 

mistake,  excessive  interest  paid  by,  1737. 
wilful  default  in  not  recovering  a  debt,  1779. 

who  transfers  remains  liable  for  future  accounts,  unless  transfer  made  by 
order  of  court,  1758. 
mortgagee  in  possession,  against, 

acts  amounting  to  taking  of  possession,  1746,  note. 
actual  value  Mhere  taking  according  to,  1769. 
agent's  salary,  1792. 
allowances,  1775. 

Admiralty,  in,  1775,  note. 

none  against  first,  in  favour  of  puisne  mortgagee,  1775. 

to  outgoing  tenants,  1786. 
assignment,  notwithstanding,  1758. 

attornment  clause  does  not,  per  se,  render  mortgagee  liable  as,  1707. 
brewers  as  to  tied  houses,  1774. 
co-owners  of  a  imtent,  1774. 
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ACCOUNTS — continued.  References  are  to  the  Paragraphs. 

mortgagee  in  possession,  against — continticd. 
commission  to  rent  collector  or  agent,  1788. 
defending  title  against  third  party,  not  allowed  costs  of,  1775,  note. 

not  bound  to  undertake,  177i). 
deterioration  of  mortgaged  proijcrty,  not  liable  for,  1779. 
diligence,  required  of,  1742. 
distress,  application  of  fruits  of,  1708. 
duty  of,  to  keep  accounts,  833,  1742. 
effect  of  deed  being  a  trust  deed,  1745. 
equity  of  redemption,  in  favour  of  owners  of,  1749. 
expenditures  by,  what  allowed,  1775. 
expenses  of  sale,  1785. 

Hooding  of  mines  by  improper  working,  1779. 
Hats,  as  to,  where  service  and  board  supplied,  1787. 
form  of  account,  1764,  1705. 
improvements,  \\here  allowed,  1782 — 1784. 
in  actual  occupation  of  mortgagee,  1772. 
inquiry  as  to  fact  of  possession,  1747. 
insurances,  where  allowed,  1776. 

Conveyancing  Act,  1881,  provisions  of,  as  to,  1770,  and  note, 
interrogatories,  answers  to,  in  redemption  suit,  1742,  note, 
joint  insurance  by  mortgagor  and  mortgagee,  1777. 
just  allowances,  what  are,  1782. 
liabilities,  incident  to  possession,  1779 — 1781. 
liable  for  not  taking  possession,  where,  1748. 
liable  for  defaults  of  his  rent  collector,  1771. 
married  women,  allowance  of  rents  received  by,  for  maintenance,  1752, 

and  note, 
mines,  of,  1779,  1780. 
occupation  rent,  where  charged  with,  1742,  1772,  1773. 

when  claimed  should  be  specially  pleaded,  1773. 
parties  to  whom  mortgagee  is  liable  to  account,  1749. 
pawnee  of  chattels,  bound  to  account  for  their  use,  1744. 
payment  to  outgoing  tenant  for  crops,  1780. 

personal  trouble  and  loss  of  time,  no  allowance  for,  1895,  and  note, 
possession  as  mortgagee  must  be  shown,  1766. 
possession  under  agreement  or  forfeiture,  1766. 
premiums  on  insurance  where  allowed,  1775,  and  note, 
l^roductiveness  of  estate,  notice  of  mode  of  increasing,  1769. 
protecting  title,  expenses  incurred  b}'  mortgagee  in,  1778. 
provident  o^raer,  must  act  as,  1779. 
puisne  incumbrancer,  in  favour  of,  1749,  1751. 
rebuilding  and  repairs  by,  1781. 
receiver's  remuneration,  1788. 
rents  of, 

accounted  for  at  rate  reserved,  1770. 

collector  of,  may  employ,  1788. 

liable  for  defaults  of  his  rent  collector,  1771. 

mistake  lease  by  first  mortgagee  of  land  not  included  in  his  security, 
1753. 

mortgagee  dispossessed  by  mortgagor's  collusion,  1729. 

redemption  after  not  recoverable,  1763. 

right  of  legal  mortgagee  to  call  on  tenants  to  pay  to  him,  1720. 

rights  of  equitable  mortgagee  restricted,  1727. 
repairs,  liability  as  to,  1779,  1781. 

allowed  for,  ib. 

not  allowed  to  owner  of  mere  rent  charge,  ib. 
rests,  where  directed,  1793 — 1802. 
salary  of  agent,  1792. 
sale,  expenses  of,  1785. 
sale  conducted  by  mortgagee  personally,  1790. 

no  commission  allowed  for,  1790. 

aliter  ^^here  authorized  by  court,  ib. 
Statutes  of  Limitations, 

action,  where  not  barred  by,  1743. 

mortgagee  claiming  under  tenant  for  life,  1743. 
surplus  rents  paid  to  mortgagor  where  allowed,  1751. 
tenants,  allowances  to,  1786. 
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ACCOUNTS — continued.  References  are  to  the  Paragraphs. 

mortgagee  in  possession,  against — continued. 
to  whom  liable  to  account,  1749,  1750. 
transfer  of  the  mortgage,  after,  still  remains  liable,  1758. 
trust,  where  mortgage  in  form  of,  1745. 
trustee,  is  onlj'  during  possession,  1745. 
usual  mode  of  taking  accounts,  1793. 
waste,  1779  and  note. 
\\hat  acts  render  mortgagee  liable  to  account  as  mortgagee  in  possession, 

1746. 
^\here  mortgagee  made  improvements,  thinking  he  was  absolute  owner,  1784. 
\vilful  default, 

evidenced  how,  1769. 
must  be  gross,  1769. 

taken  on  footing  of,  ^vhere,  1747,  and  note,  1764,  1766. 
mortgagor,  against,  and  his  assigns,  1716 — 1733. 

after  redemption  mortgagor  can  01%  rectify  mistakes  by  new  action, 1763 
assignment,  payments  to  mortgagee  without  notice  of,  1731. 
debt,  how  far,  proved  by  reduction  of  security,  1718. 

solicitor's,  for  costs  or  loan,  1720. 
entries  in  books,  -where  they  prove  payment,  1719. 
bursar,  1719,  note, 
scrivener,  1719,  note, 
sohcitor,  1719. 
expenditure  on  estate,  mortgagor  has  no  allowance  for,  1725. 
mortgagee  entitled  to  immediate  account,  1716. 

not  bound  by  account  furnished  by  mortgagee  to  assignee  of  the  debt,  1707. 
payment,  Mhat  evidence  and  where  inquiry  necessary,  1718. 
principal,  what  may  be  claimed  as,  1716. 
receiver,  where  charged  -with  occupation  rent,  1724. 
rents,  of,  none  against  mortgagor  and  claimants  under  him,  1721. 
occupation  rent,  1742,  1772,  1773. 
opening  accounts, 
fraud  for,  1712. 

solicitor  and  client,  between,  1712. 
pawTiee  accounts  for  profits,  how  far,  1744. 
prayer  for  account  equivalent  to  offer  to  pay  balance,  1714. 
puisne  incumbrancer  bound  by,  1705. 
receiver.     See  Receivee. 

arrears  of  rent  due  at  date  of  appomtment,  1730. 
account  against,  851. 

against  receiver  becoming  mortgagee,  1759. 
occupation  rent  where  charged  Avith,  1724. 
payments  to  mortgagee  in  excess  of  mterest,  1733. 
rectification  of  mistakes  after  redemption,  1763. 
remaindermen,  where  bound  by,  1706. 
rents  of  mortgaged  land,  right  to,  1721. 
rests,  taking  with  annual,  1793 — 1802. 

abandoned  redemption  suit,  ordered  in,  1802. 
accounts  with,  must  be  by  express  discretion,  1799. 
adverse  claimant,  subject  to,  1798. 
circumstances  under  which  such  -nUl  be  directed,  1795. 
decree  for, 

manner  of  carrying  out,  1802. 
necessary  form  of,  1796,  note,  1799,  1800. 
former  decree,  Mhere  on  footing  of,  1801. 
forms  of  directions  for,  1796,  note. 

liabUity  to  rests  none,  if  none  when  possession  taken,  1796. 
manner  of,  1794. 

mortgagee  in  possession,  when  directed  against,  1795. 
occupation,  where  it  renders  mortgagee  liable  to,  1797. 
pleadings  ought  to  show  ground  for,  1799,  1800. 

ordered  in  other  cases  where,  1800. 
possession  taken  without  arrearof  interest  not  conclusive  ground  for,  1795. 
proper  construction  of  orders  for,  1802. 
rents  exceeding  interest,  1795. 
settlement  of  account  creates  liability  to,  1796. 
sale  of  part  of  security,  money  goes  in  reduction  of  debt,  1737. 
usual  mode  of  appropriation  of  receipts,  1793. 
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ACCOUNTS — continued.  References  are  to  the  Paragraphs. 

rests,  taking  with  annual — continual. 

where  principal  is  reduced,  1794. 
settled  account, 

"  errors  excepted,"  effect  of,  1714. 

opening,  1712. 

proved  and  no  error  shown,  1712. 
solicitor  and  client, 

evidence  of  mortgage  debt  and  payment,  1718,  1719. 

opening  accounts  between,  1712. 

solicitor  paying  off  client's  mortgage,  how  he  accounts,  175G. 
.special  circumslaiiccs  affecting  account  in  foreclo.¥ure  should  be  pleaded  and 

mentioned  in  the  judgment,  171"). 
sub.sequent  incumbrancers,  \\hen  Ijuund  by,  1705. 
surcharge  and  falsif}-,  leave  to, 

amount  of  error  not  material,  1713. 

error  corrected  before  suit  no  ground  for,  1712. 

error  of  law  or  fact  ground  for,  1712. 

fraud  or  collu.?ion,  where,  1706. 

infant  heir,  leave  to,  1708. 

offer  to  correct  error,  effect  of,  1712. 

particular  statements  of  error  when  necessary,  1712. 

principle  of,  1714. 

remainderman,  leave  to,  1708. 
sureties  where  bound  by  receiver's,  1709. 

tenants  in  common,  mortgagee  of  one  entitled  to  agamst  other,  1429. 
title,  expenses  of  protecting  where  allowed  to  mortgagee,  1775,  note,  1778. 
transfer  will  not  prevent  mortgagee  from  accounts,  1758. 
transferee  cannot  charge  mortgagor  without  notice  with  payments  made  to 

mortgagee,  1731. 
transferee  of  mortgage  bound  b}'  state  of  account  between  his  assignee  and  the 

mortgagors,  1757. 
transferee  where  bound  by,  1707. 
vouchers,  loss  of,  di.sentitles  to  costs,  1878. 
wilful  default,  where  taken  on  footing  of,  1747,  note,  1764—1766. 

ACCRETIONS  TO  SECURITY, 
accretions  to  pledge,  191. 

compensation  paid  by  railway  company  for  loss  of  trade  profits,  681,  2010. 
deductions,  right  to  accretions  may  be  subject  to,  682,  note, 
discharge  of  prior  incumbrances,  by,  681. 

aliier  as  against  debtor's  trustee  in  bankruptcy,  1047. 
equitable  mortgagee  by  deposit  entitled  to,  35,  OSO. 
goodwill  of  trade,  680,  2010. 
leaseholds,  to,  682. 
manor,  to,  680. 
mortgagee's  right  to,  680 
pledgee,  entitled  to,  191,  683. 

puisne  mortgagee  takes  benefit  of  discharge  of  prior  mortgage,  681. 
sheep,  flock  of,  683. 

transfer  of  a  prior  mortgage,  effect  of  on  second  mortgage,  681. 
renewal  of  lease, 

incumbrancer  entitled  to,  682. 

mortgagor  entitled  to,  on  redemption,  684. 

when  mortgagee  entitled  to  retain  the  new  lease,  084. 

ACKNOWLEDGMENT, 

married  woman,  by,  300. 
money,  for.     See  Receipt. 
Statutes  of  Limitation,  saving  right  under, 
foreclosure, 

effect  of,  788. 
nature  of,  772. 
parties  making,  772,  773. 
sufficient,  when,  771. 
redemption,  1402. 

co-owners,  made  by  or  to  one  of,  1402. 
form  now  required,  1408. 
form  of,  before  Stat.  Will.  4 . .  1408. 
See  Statutes  of  Limitations. 
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ACQUIESCENCE,  References  are  to  the  Paragraphs. 

mortgagor,  of,  prevents  foreclosure  being  opened,  1970,  1975.      ^— — — ^— 

ACT   OF  PARLIAMENT, 
when  notice,  1109. 

ACTIONS,  1637—2059.     See  Suit. 

when  by  originating  summons,  1637. 

ADDRESS, 

of  grantor  of  bill  of  sale,  108. 
of  witnesses,  103. 

ADMINISTRATION, 

assets,  order  of  application  of,  in,  1347. 

balances  after  sale  in  foreclosure  action,  1311. 

costs  of  suit  preferred  to  debts  of  deceased,  1564. 

decree  for,  contemporaneous  with  creditor's  judgment  against  executor.  1307. 

foreclosure  and,  in  one  judgment,  form  of,  1951,  and  note. 

foreign  judgments  have  priority,  when,  1309. 

Fraudulent  Devises  Act,  1298,  note. 

garnishee,  judgment  in  Mayor's  Court  against,  1308. 

insolvent,  of  estate  of,  1045. 

secured  creditors'  remedies,  1045. 
judgment  incapable  of  being  docketed,  retained  priority,  in,  1306. 
judgments,  priorities  between  in  cases  of,  1304 — 1311.  " 
Lord  Mayor's  Court,  attachment  in,  gives  no  priority,  1308. 
marshalling  assets,  1346,  1347.     See  Marshalling. 

mortgagee  brmging  or  adopting  suit  not  entitled  to  costs  in  priority,  1885 — 1887 
but  is  entitled  to  judgment  both  for  administration  and  foreclosure  or 

sale,  1951. 
mortgagee  consenting  to  sale,  1884. 

mortgagee,  effect  of  refusal  by,  of  tender  under  decree  for,  721. 
mortgagee,  remedy  against  assets,  721. 
usual  form  of  judgment,  1951. 
simple  contract  debts  of  deceased,  a  charge  on  the  land,  365, 
Statutes  of  Limitations,  creditor's  suit  staj's,  765. 
trustees  represent  cestuis  que  trust,  where,  1645. 
wasting  security,  effect  of  laches  by  mortgagee  of,  721. 
Mill  established  against  heir,  1673. 

ADMINISTRATORS, 

ad  litem, 

beneficiaries,  whether  adequately  represented  by,  1644. 
durante  minore  cetate, 

beneficiaries,  whether  adequately  represented  by,  1644. 
mortgage,  executor's  statutory  po^er  does  not  extend  to,  360. 
personality,  power  of,  to  mortgage  or  pledge,  372. 

administration  decree  does  not  affect,  372. 

ADMIRALTY  DIVISION, 

Admiralty  Court  Jurisdiction  Act,  power  of  enforcing  judgments  given  by, 

474,  note, 
allowances  to  bondholder  in,  1775,  note, 
bottomry  bonds  enforceable  in,  239. 
interest  allowed  in,  usual  rate  of,  250. 

four  per  cent,  only  allowed  when  exorbitant  rate  fixed,  250. 

when  no  part  of  risk  incurred,  250. 
law  of  ships,  flag  decides  what  questions,  240. 
maritime  liens,  enforceable  in,  569,  570. 
mortgagees  of  ship,  jurisdiction  of,  over  claims  of,  148. 

order  of  Admiralty  Court  for  payment  of  money  had    force  of   judgment 
474. 

sale  by  order  of,  1020—1024. 
arrest  of  ship  under,  1023. 

bottomry  bondholder  where  entitled  to  declaration  of  title  on,  1024. 
delivery  of  register  where  ordered,  1024. 
fraudulent  bond,  sale  obtained  on,  set  aside,  1021. 
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References  are  to  the  Paragraphs. 
ADMITTANCE  TO   COPYHOLDS.     And  see  Copviiolu.s. 
absolute,  makes  estate,  42. 
compellable  by  custom  only  on  mortgagee,  41. 
foreclosure  may  bo  had  without,  988. 

surrender,  title  actjuired  by  admittance  relates  back  to,  42. 
surrenderee,  interest  of,  before,  is  merely  etjuitable,  41. 

ADVANCES, 

agreement  for,  \\  hen  only  partly  fultilled,  gives  no  lien,  523. 

consignee's  lien  for  necessary', 
ship,  on,  573. 
AVest  India  estate,  on,  525,  527. 

mortgagee  making  advances  to  trustees,  not  an  object  of  the  trust,  725. 

salvage,  lien  for  advances  in  nature  of,  524. 

stamps  on  securities  for  future,  2094. 

tacking.     See  Tacking. 
ADVERSE  POSSESSION, 

nature  of,  140(),  1407. 

receiver,  held  against,  854. 

Statutes  of  Limitations,  still  necessary  to  give  title  under,  1406. 

ADVERTISEMENT.     See  Notice. 

ADVOWSON.     Sec  Ecclesiastical  Benefice. 

decree  for  redemption  of,  741  and  note. 

foreclosure,  mortgagee  of,  entitled  to,  100(i. 

mortgage  of,  an  unsatisfactory  security,  458,  note. 

mortgagee  of,  restrained  from  suing,  741. 

negligence  of,  may  dejDrive  him  of  security,  740. 

presentation,  mortgagee  cannot  make  profit  of  right  of,  741. 

sale,  mortgagee  of,  entitled  to,  1001. 
AFFIDAVIT, 

bill  of  sale,  on  filing,  108,  112. 

on  renewing  registration  of,  113. 

judge's  consent  order,  on  obtaining,  499. 

Judgment  Acts  (Irish)  under,  473.     See  Judgment. 

mortgagee's,  of  documents,  on  redemption,  2044. 

receiver,  on  appomtment  of,  833. 

AFTER-ACQUIRED    PROPERTY.     See    Assignment,    Bill    of    Sale,    and 
Choses  in  Action. 
mortgage  of  after-acquired  chattels,  65. 

how  affected  by  Bills  of  Sale  Acts,  118. 
mortgage  of  future  book  debts,  162. 

AGENT.     See  Broker  ;    Factors  Act  ;   Partner  ;   and  Power  to  Mortgage. 
effect  of  Bankruptcy  Act  on  goods  held  by  an,  129. 
fraud  of,  of  both  parties,  1511,  note. 
lien  of, 

army  agent,  664. 

general  lien,  660,  664. 

master  of  ship,  663. 

ship's  husband,  663. 

specific  lien,  660. 
managing  agent  may  have  commission  where,  1791,  note, 
misappropriation  by,  on  sale  v.'ho  bears  loss,  1738. 
mortgage,  agent  effecting  prior  mortgage,  and  taking  second,  has  notice,  1071, 

1073. 
mortgagee  in  possession,  when  allowed  salary  of,  1792. 
notice  through,  1069 — 1075. 

power  to  mortgage.     See  Power  to  Mortgage.  380 — 404. 
pledge,  cannot  generally,  380. 

exceptions  to  rule,  382. 

exceptions  under  Factors  Acts.     See  Factor. 
payment  of  incumbrance  b}',  1735. 

receiver  of  estate  in  distant  dependency,  allowed  to  appoint,  847. 
securities  by,  generally,  380 — 382. 
by  mercantile,  383 — 397. 

And  see  Power  to  Mortgage. 
stoppage  in  transitu  bj',  1631.     See  Stoppage  in  Transitu. 
tender  of  debt  by,  for  principal,  1508. 
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AGISTMENT  OF  CATTLE,  References  are  to  the  Paragraphs. 

no  lien  for,  589. 

AGREEMENT, 

advances,  to  make  for  purposes  of  an  undertaking  creates  no  lien  unless 

agreement  entirely  carried  out,  523. 
charge  on  land,  when  agreement  creates,  217  and  note, 
conditional  sale,  in  nature  of,  19. 
enlargement  of  time  of  paj-ment  bj%  716,  note, 
equitable  mortgage,  -when  created  by,  27,  217. 
for  extending  benefit  of,  security  to  third  persons,  35. 
foreclosure,  to  restrict  right  of,  712,  713,  1394. 
future  property,  for  assignment  of,  65. 
lien  for,  does  not  create  a  true  lien,  217 — 224. 
marriage,  agreement  by  intending  husband  and  wUe  to  paj'  third  person  a  sum 

of  money  on,  444. 
mortgage,  for,  no  specific  performance  of,  26. 
pre-emption  on  sale,  to  give  mortgagee  right  of,  1397. 

fraud  or  oppression,  benefit  lost  by,  1397. 
redemption, 

attempting  to  fetter,  void,  1395. 

postponing  for  reasonable  time,  valid,  1394. 
repurchase,  for,  construed  stricth%  18. 
settlement,  agreement  for,  whether  a  bill  of  sale,  83. 
stamp  on,  accompanied  by  deposit  of  deeds,  2087. 

AGREEMENTS, 

for  liens,  217 — 224.     See  Lien,  Hypothecation. 

ALDERNEY, 

a  home  port,  257. 

ALIENATION.     See  Void  Securities. 
forfeiture  incurred  by,  463 — 465. 
restraint  on.     See  Restraint  on  Alienation. 

ALIMONY, 

not  necessarily  subject  to  solicitors'  lien,  556. 

ALLOWANCES, 

just  allowances,  1751. 

mortgagee  in  possession,  to,  1781 — 1792. 

pensions,  assignments  of,  454. 

AilBASSADORS, 

staying  proceedings  against,  during  absence,  752. 

ANDIAL, 

whether  pledgee  of  bound  to  feed,  920,  and  note. 

ANNUITY, 

action  against  annuitant  in  possession  of    estate  must  offer   to  redeem  the 

annuity,  1380. 
arrears  of,  rules  as  to  interest  on,  1820 — 1825. 
bankruptc\-,  proof  in,  1055. 
charged  on  land,  925,  926.     See  Rentcharge. 
decree  for  redemption  of,  1948. 

power  to  raise  arrears  of,  by  sale  or  mortgage,  731,  926. 
remedy  of  annuitant  with  power  of  entry,  731. 
repurchase,  grant  of  annuity  with  power  to,  23. 

circumstances  indicative  of  intention  to  make  loan,  23. 

effect  of  agreement  for,  23. 

redeemable  under  clause  of,  when,  23. 
stamp  on  secured  annuity,  2075. 

ANTKJHKESE, 

nature  and  effect  of,  6,  note  (a). 

APPARENT  POSSESSION, 

Bills  of  Sale  Act,  under,  126,  128. 
order  and  disposition,  105,  125 — 128. 
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APPLICATION    OF   PURCKASE-MONI^Y.  ^^^^'""""^  ^'^  ^^  '^'  Paragraphs, 
purchaser  or  mortgagee  when  IjouiuI  to  see  to,  365. 

APPOINTMENT.     See  Receivee. 
receiver  of,  814 — 838. 

APPORTIONMENT, 

costs  of,  on  verbal  extension  of  equitable  mortgages,  1880,  note  Id) 

charge  of,  between  puisne  mortgagees,  1357. 

charge  of,  between  two  purchasers,  134(5 — 1354. 

rent,  of,  between  mortgaged  and  unmortgaged  property  held  at  one  rent,  876. 

APPROPRIATION   OF  PAYMENTS, 
bankruptcj-,  in  case  of  debtor's,  1514. 
composition,  payment  in  respect  of,  1514. 
creditor's  right  of,  1514. 
current  account,  in  cases  of,  1514. 

debtor,  by   must  be  made  at  time  of  payment  and  not  afterwards  ib 

evidence  of,  ib.  ' 

extent  of  creditors'  right  under  English  and  civU  law,  ib. 

post  litem  motam  none,  ib. 

presumption  in  absence  of,  ib. 

rule  of  civil  and  Scotch  law  in  absence  of,  ib.  and  note 

solicitor  for  costs,  made  to,  ib. 

APPURTENANCES, 

mortgage  of  ship  with,  73. 

trade  fixtures  may  pass  as,  69,  note. 

whale  ship's  cargo  will  not  pass  as,  145. 

ARBITRATION, 

award  for  payment  of  money,  enforcement  of,  477 
Benefit  Building  Societies  Acts,  under,  1480. 

ARBITRATOR, 

specific  lien  of,  627. 

ARMY   AGENT, 
lien  of,  664. 

ARREARS, 

interest  on,  of  annuit\%  1820—1825. 
receiver  may  claim,  of  rent,  858. 

Statutes  of  Limitations,  under,  760-800.      See  Statutes  of  Limitations 
under  sub-head  Rights  and  Remedies  of  Mortgagees.  ^-imitations 

ASSETS. 

administration  of.     See  Adshnistration. 
mortgagee's  remedy  against,  712. 

ASSIGNEE, 

""cuSS   173r''tV°  "f^'  '^'^''  ^^'}''''^^  ^'  ^^y  l^^-«  bought  it  at  a 
discount,  1734.     And  see  Accottnts  under  sub-head  Assignee  of  Mort-ace 
where  he  stands  m  a  fiduciary  position  to^^•ards  mort<.a°or   j^gf  "'^^S^S^- 
mortgagor  of,  accounts  when  bindincr  on,  1705  '^ 

redemption,  right  of,  1446,  1451.       ^ 

ASSIGNMENT.     See  Reconveyance. 
after-acquired  propertj%  of 

Bills  of  Sale  Act  aflfect  how,  115. 

effect  of,  67. 

fixtures,  70. 

intention  to  effect,  must  appear  in  security  68 

Judicature  Acts,  how  far  valid  before,  67,  note' 
chattels.     See  Bills  op  Sale  and  77. 
creditors,  for  benefit  of,  not  bill  of  sale,  83 

execution  by  all  the  creditors  whether  necessary,  83,  note 
fixtures.  Bills  of  Sale  Act,  1854,  rules  as  to,  under  87 
mortgage  of  leaseholds,  by,  45—50.  '      ' 

notice  of  assignment  need  not  be  given  to  mortgaaor   l'>33 
stamps  on  assignment  of  mortgage,  2085.  °    '    ~ 
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ASSIGNMENT — continued.  References  are  to  the  Paragraphs. 

surety,  assigament  of  debt  or  security  is  valid  against,  1373. 
See  Eqcitable  Assignments,  223 — 234:. 

ASSURANCE  COMPANY.     See  Insurance  Company. 

ATTACHMENT  OF  DEBTS.     See  Garnishee  Order. 

ATTESTATION, 

bUl  of  sale,  of,  103. 
warrant  of  attorney,  of,  492. 

ATTORNEY-GENERAL, 
costs  of,  1916. 
necessar\'  party,  where,  1662,  1700. 

ATTORNMENT.     See  Mortgagee,  right  to  possession  of,  882. 
bill  of  sale,  security  by  attornment  is  M'hen,  82. 
devisee  of  mortgaged  estate,  right  of,  to  distrain,  888. 
distress  under,  882. 
fraudulent  when,  882,  883. 
mortgage  good  against  tenant  without,  873. 
mortgagor,  by,  at  a  fair  rent, 

are  bills  of  sale  since  1878.. .884— 890. 

not  a  biU  of  sale,  82. 

valid,  883. 
mortgagors  holding  moieties,  by,  889. 

notice  to  tenant  after  mortgage  ■without  attornment,  effect  of,  890. 
puisne  mortgagee,  attornment  to,  after  attornment  to  first,  882. 
receiver  to,  853,  854. 
remedies  under  tenanc}'  created  by,  882. 

reservation  of  mortgagee's  rights  combined  with  words  of  tenancj%  885. 
tenancy,  where  inconsistent  with  deed  does  not  create,  880. 
tenancy  by,  nature  of,  887. 

AUCTIONEERS, 

commission,  member  of  firm  not  entitled  to,  1790. 
specific  lien  of,  627. 

AUSTRALIA, 

liens  on  wool  and  mortgages  of  cattle  in,  65,  note. 


BAILEE, 

mortgagee  of  chattels  maj-  recover  from,  912. 

BANK  OF  ENGLAND, 

tender  of  notes  of,  legal,  1505. 

BANKERS.     See  Bill-Broker,  and  Power  to  Mortgage. 
banking  company, 

lien  of,  on  dividends,  not  waived  by  notice  of  general  paj-ment,  1504. 

notice  to  one  member  not  notice  to  companj-,  1239. 
company,  informal  mortgage  by,  to  their  bankers,  271,  note, 
lien  of, 

appropriation  for  payment  of  bills  whether  it  overrides  lien,  670. 

bills  discounted  or  accepted  for,  070. 

deposit  for  special  purpose,  none  on,  590. 

deposit  of  conveyance,  extends  to,  670,  note. 

general,  under  law  merchant,  671. 

indorsement,  further  remedy  b\-,  670,  note. 

trust  account,  none  for  deficiency  of  private  against,  672. 
mortgage  to  secure  current  account  discharged  by  general  payments,  1514. 
pledge  by,  of  customers'  negotiable  securities,  where  good,  398 — 400. 
securities  by,  398 — 400. 

BANKRUFl'CY, 

accounts,  trustee  in,  where  bound  bj',  1708. 
act  of, 

honri  fide  dealings  with  bankrupt  without  notice  of,  protected,  418. 

not  notice.  1120. 

assignment  of  whole  property  for  existing  debt,  ^\hen,  416. 
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BA^KRVVrCY-continued.  References  are  to  the  Paragraphs. 

assignee  of  future  proijcrty  may  jirove  in,  t)7.  ^ — i—— 

attornment  when  valid  within  law  of,  882. 

bankrupt  proper  jiurty  to  action,  where,  1661. 

bill  of  sale  no  protection  as  regards  goods  in  order  and  disposition  of  bankrupt 

grantor  m  his  trade  or  business,  105,  125. 
chancery  action  of  mt)rtgagee  when  not  stayed  by,  753. 
"  choses  in  action  "  within  Act  of  lS(J9...12"2(i,  note  (h). 
civil  servant,  jurisdiction  in  bankruptcy  over  pay  of,  454. 
consolidation  of  securities  in,  1215. 
disclaimer, 

effect  of,  under  Acts  of  18G9  and  1883...  1662,  1663 

proceedings  after,  1661. 

sale  of  redemised  chattels  operates  as,  64. 

effect  of,  on  certain  securities.     See  Void  Securities,  410 ilS 

equitable  assignment  of,  grantor  of,  234. 

equitable  mortgage  or  sub-mortgage  of  chattels  within  reputed  ownership 

where  valid  against  trustee  in  bankruptcy,  38. 
execution  creditor,  staying  proceedings  of,  on,  753. 
foreclosure  in,  1025 — 1038. 

jurisdiction  of  court  of,  1025. 

mortgagee  or  his  trustee  in  bankruptcy  may  have,  in  chancery   10-'6 
foreclosure  of  trustee  in,  order  ought  to  show  that  trustee  entitled  to'  red"eem  at 
valuation  where  creditor  has  proved,  1044. 
effect  of,  on  puisne  incumbrancers,  ib. 
forfeiture,  when  incurred  by,  463,  464. 
fraud  upon  bankrupt  law,  448,  461. 
securities  void  as,  448. 

fraudulent  securities,  effect  of,  in,  410-418,  426.  See  FBAUDtrLEXT  Securities 
iraudulent  preference 

act  of  bankruptcy,  is,  410. 

a,ssignment  for  past  consideration,  whether,  416. 

liquidation  by  arrangement,  in,  417. 

purchaser  bond  fide  protected,  418. 

securities  by  way  of,  413,  414. 

security  given  under  pressure  is  not  void  as,  414,  415. 

solicitor  of  debtor,  creditor  being,  does  not  affect  question  of  415 

void  as  against  trustee,  413.  '         ' 

interest,  mortgagee  seeking  relief,  entitled  to  what,  1818 
hen, 

bankruptcy  of  person  entitled  to,  passes  to  trustee  on,  1592 
books  or  certificate  of  bankrupt,  none  on,  592. 
estate  in  hands  of  trustee,  receiver  or  manager  in,  none  on  592 
proceedings  in,  none  on,  591,  592. 
secured  creditor  by,  1046. 

supersession  of  bankruptcy,  whether  allowed  after,  592,  note 
mortgage  by  trader  at  interest,  varying  with  profits   449 
mortgagees  of  bankrupt  after  act  of  bankruptcy  how  far  protected   418 
mortgagor  s  trustee  in,  where  proper  party  to  suit,  1663.  ' 

notice  on  bankruptcy  of  mortgagor  of  chattels, 
effect  of  not  giving,  1252. 
limit  of  time  for  giving,  1068. 
trustees,  should  be,  to  which  of  several,  1235. 
officer's  pay,  jurisdiction  in,  over,  454. 
order  and  disposition  of  bankrupt,  chattels,  within 
Bankruptcy  Act,  1883...  125.  ' 
agent,  goods  held  by,  are  not  within,  129. 
bill  of  sale,  comprised  in,  105,  126. 
consent  of  true  owner  essential,  131. 
custom  of  trade  negatives  reputation  of  o\VTiership   1 29 
effect  of,  on  a  bill  of  sale,  124—132. 

equitable  security  within  law  as  to,  where  valid,  38   125£ 
friendly  or  preferential  possession  by  another,  130 
furniture  settled  on  wife,  not,  128. 
how  removed  from,  130. 
joint  OAraers,  the  possession  of,  128. 
partnership  property,  how  far,  128. 

personal  representative  of  grantor  of  bill  of  sale,  in  hands  of   130 
possession  after  absolute  assignment  fraudulent,  424.  '      "' 
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BANKRUPTCY — continued.  References  are  to  the  Paragraphs, 

order  and  disposition  of  bankrupt,  chattels  within — continued.      — ^^— — ^— 
possession  must  be  in  respect  of  trade  or  business,  128. 
receiver's  possession,  effect  of,  131. 
^\Tongful  possession,  effect  of,  130. 
priorities  in, 

court  has  jurisdiction  to  decide,  753. 
creditors  alIo^\-ing  banlcrupt  to  trade  postponed,  1195. 
execution  creditor  has  priority,  where,  1313. 
friendly-  society,  of,  1316. 
insolvency  assignees,  of,  1252. 
notice,  neglect  to  give,  where  fatal,  1252. 
registered  mortgagee  of  ship,  1289. 
sequestration,  trustee  issuing,  1315. 
unsecured  debts  having  statutory  priorit}-,  1312. 
production  of  security  ordered  in,  701,  and  note, 
proof  by  secured  creditor  in, 

abandonment  or  valuation  of  security,  a  condition  precedent  to,  1040^  1041 . 

benefit  of  creditors,  operates  for,  1047. 

proof  for  whole  debt,  only  on,  1041. 

retract,  cannot,  1041,  note, 
amendment  of,  1041. 

disallowed  where,  1052. 

not  allowed  after  sale,  where  valuation  turns  out  to  have  been  excessive 
721,  note, 
annuity,  1055. 
arrears  of  interest,  creditor  cannot  prove  on  promissory  note  given  for, 

without  valuing  security,  1050. 
assessment  of  value  of  security,  a  condition  precedent  to,  1040,  1041. 

need  not  be  true  value,  1041,  note, 
composition  after  proving  or  voting  for,  1052. 
conditional  withdrawal  of,  1052. 
debt  contracted  without  authoritj%  1049. 

deceased  insolvents,  rules  apply  to  administration  of  estates  of,  1045. 
definition  of  "  secured  creditor,"  1046. 
different  securities  for  further  charge,  1052. 
election  by  creditor,  1040,  1041. 
election  by  trustee,  1041. 

failure  of  security  Ijefore  distribution  of  estate,  1052. 
foreclosure  by  mortgagee  after  proof,  form  of  order,  1044. 
general  rules  as  to,  1041. 
interest  on  secured  debt,  1042,  1050. 
joint  and  separate  debts,  1049. 
joint  and  several  covenants,  1049. 
mistake,  1052,  and  note. 

omission  to  prove,  allowed  on  terms  after,  1052. 
policy  of  insurance,  cannot  prove  for  future  premiums,  1043. 
proof  for  deficiency  after  sale,  1041. 
proof  for  whole  debt,  while  retaining  security,  1041. 

allowed  where  security  is  not  on  property  of  the  debtor,  104S. 

refused  after  order  for  sale,  1052. 

retainer  of  security  on  property  of  third  party,  1048. 

without  disclosure,  effect  of,  1049. 

where  part  of  estate  unsaleable,  1052. 
redeem,  trustee  entitled  to,  at  valuation,  1041,  note, 
rejection  of  proof,  effect  of,  1052. 
retracting  proof,  1052. 

securities  belongmg  to  debtor,  and  pledged  by  him,  1053. 
security  on  estate  of  another  does  not  go  m  reduction  of  proof,  1049. 
security  only  apparently  on  separate  estate,  1049. 
surety, 

applying  for  sale,  1054. 

creditor's  election,  no  discharge  to,  1054. 

retainer  of  security  against,  1048. 
vendor's  lien,  cannot  be  proved  for,  1046,  note, 
voting  in  respect  of  entire  debt,  forfeits  creditor's  security,  1056. 
protection   of   hond  fide  mortgagee   of    personal  estate   after  act   of   bank- 
ruxjtcy,  418. 

no  protection  with  regard  to  real  estate,  ib. 
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BANKRUPTCY— con</Kwerf.  References  are  to  the  Paragraphs 

puisne  incumbrancers,   effect  of  foreclosure  of  trustee   in   bankruptov   on 

1044. 
redemption  by  trustee  in,  145G. 
reputed  ownership  affcctinn;  bills  of  sale,  124,  125. 
sale,  order  for,  in,  1025— lu:58. 

application  for  secontl  sale,  effect  of,  1038. 
disclosure  of  eviilenco  ordered  on,  1027. 
equitable  mortgagee, 

complicated  title,  form  of  claim  where,  1030. 
evidence  required,  1035. 
imperfect  security,  103('). 
want  of  memorandum,  1035. 
fraudulent  or  suspicious  securities,  1029. 
lapse  of  time,  refused  after,  1030. 
obtainable,  where,  1031—1034. 
parties,  must  be  depositees  of  deeds,  1037. 
proceedings  under  rules  of  1870...  1027 
sub- mortgagee,  at  instance  of,  1034. 
vendor  in  possession,  rights  of,  1028. 
waiver  of  special  power,  after,  1033. 
secured  creditor.     And  see  Bankruptcy,  Peoof  by  Secured  Creditor. 
election,  1039,  1040. 
foreign  attachment  by,  1046. 
garnishee  order  by,  1046. 
remedies  of,  1040. 

right  to  benefit  of  securities  not  effected  by  rules  of  proof,  1046. 
rules  as  to  proof  by,  1041. 
■'  secured  creditors,"  who  are,  1046. 
staying  proceedings  of,  753. 
vote  by,  1056. 
securities  by  bankruptcy  trustees,  378. 
securities  void  against  third  parties  under  the   Bankruptcy  Act.     See  Void 

Securities,  410 — 418. 
securities  relating  to  affairs  of  bankrupt,  void,  448. 
settlement, 

covenant  to  pay  off  mortgage  or  for  future  settlement,  void  against 

trustee,  411. 
voluntary,  void  against  trustee  in,  410. 
staj-ing  proceedings  on,  753,  754. 
suret}-  not  released  by  debtor  giving  up  security,  1054. 

practice  where  surety  apjilies  for  sale  in  bankruptcy,  1054. 
surety's  right  of  set-off  in,  1576. 

trustee  in,  power  to  mortgage.     See  Power  to  Mortgage,  378. 
voting  in  respect  of  entire  debt  operates  as  surrender  of  securit3%  1056. 

BENEFICE.     See  Ecclesiastical  Benefice. 

BENEFIT  BUILDING  SOCIETIES  ACTS, 

advanced  members,  rights  of,  on  dissolution,  1483. 
advances  to  non-members,  1479. 
arbitration  under,  1480. 

provisions  for,  do  not  extend  to  questions  touching  mortgages,  1480. 
borrowing  powers  of  societies,  290,  297,  298. 

charge  of  monthly  payments  to,  affects  franchise  of  owner,  877,  note, 
committee  cannot  deposit  deeds  of  member,  274. 
companies  cannot  be  members  of,  1479. 

covenant  for  payment  of  subscriptions  not  extinguished  by  receipt  vacatin* 
mortgage,  812.  "  ° 

foreclosure  and  sale  under,  1472. 
infant  heur,  \\here,  society  may  pay  surplus  proceeds  of  sale  to  administrator, 

964,  note, 
instalments,  payment  by,  not  accelerated  by  dissolution  of  society,  1483. 
onus  on  society  of  showing  that  mortgagor  Avas  a  member,  1478. 
receipt  under,  revests  estate,  1997. 

estops  society  from  claiming  more,  even  where  mistake  has  occurred, 
716,  note. 
aliter  as  to  suing  society  personally  for  subscriptions,  812. 
in  whom  it  revests  it,  1140,  1997. 
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References  are  to  the  Paragraphs. 

BENEFIT  BUILDING  SOCIETIES  AUIS— continued.  

redemption  under,  1472 — 1482. 

company,  of  mortgage  by,  1479. 

decree  for,  form  of,  1472,  note. 

discount  on,  where  not  allowable,  1482. 

effect  of  redemption  suit  by  member,  1481. 

evidence,  1478. 

future  subscriptions,  where  only  on  payment  of,  1473,  1474  and  note,  and 

1475,  1476. 
interest,  after  repayment  of  principal,  not  retainable  out  of  proceeds  of 

sale,  1475. 
liability  of  borrowing  member,  1474 — 1477. 
rule  limiting  duration  of  society.  147G,  note, 
rules  subsequent  to  date  of  contract,  1473. 
sale  on  death  of  mortgagee  leaving  infants  entitled,  964,  note, 
securities  under,  requisites  of,  297,  and  note, 
stamps  on  securities  by  members  of,  2096. 
statutory  power  of,  to  mortgage,  268,  297. 

statutory  receipt  on  mortgage  does  not  extinguish  covenant  to  pay  subscrip- 
tion, 812,  and  see  supra,  sub-head  "  receipt." 
statutory  requirement  as   to  printing  sections    14  and  15  on  deposit  book, 
merel}'  director}-,  1472,  note. 

BIDDINGS.     See  Sale. 

mortgagee  may  obtain  leave  to  make,  2020. 

BILL  BROKER.     See  Power  to  Moktgage. 
lien  of,  670—672.     See  Lien. 
pledge,  bills  held  for  discount,  may,  398. 

not  for  money  due,  399. 
pledge,  mixed  bills  of  different  customers,  may  by  custom,  399. 

BILL  OF  EXCHANGE.     And  see  Negotiable  Security. 
payment  by,  subsequently  dishonoured,  1510. 

BILLS  OF  LADING.     And  see  Factors  Act. 

effect  of.  Bills  of  Lading  Amendment  Act,  1614. 
excepted  from  Bills  of  Sale  Acts,  83. 
indorsement  of,  effect  of,  1615. 

BILLS  OF  SALE  ACTS,  74— 123. 

affidavit.     See  sub-head  "  attestuag  A\itness." 
after-acquired  property,  how  far  assignable  by,  118. 
application  of  confined  to  written  securities,  75. 

not  extended  to  all  MTitten  securities,  77. 
assignment  of  ship  not  Mdthin,  133. 
attestation  of,  103. 
attesting  witness, 

affidavit  of,  108. 

description  of,  103,  108. 

director  signing  to  authenticate  seal,  is  not,  108,  note. 

inaccurate  description  of,  fatal,  103. 
attornment  AWthin,  when,  82. 

only  so  far  as  respects  necessity  for  registration,  ib. 

even  when  void  as  bill  of  sale,  it  is  valid  for  purpose  of  creating  relations 
of  landlord  and  tenant,  82. 

mining  lease  in,  82. 

need  not  conform  to  the  statutory  form,  94. 
avoidance  of,  as  against  grantor,  and  his  creditors,  90 — 114.     See  sub-heads 

"  statutory  form,"  "  consideration,"  "  attestation,"  and  "  registration." 
avoidance  of,  as  against  the  grantor's  creditors  oid}',  115 — 119. 

chattels  not  specifically  described,  115,  116. 

excepting  crops  and  fixtures  separately  assigned,  115. 

true  owner,  chattels  of  which  grantor  was  not,  115. 
Bankruptcy  Act,  effect  of,  on,  124—132. 
bankruptcy  of  grantor,  effect  of,  105,  125—132. 
"  bill  of  sale,"  within,  77,  78. 

how  far  void  in  toto  or  only  in  part,  120 — 123. 

must  be  \\Titten  instrument,  passing  or  intended,  to  record  the  transfer  of 
personal  chattels,  77,  79. 
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BILLS    OF    SALE    ACTS— continued.  References  are  to  the  Paragraphs. 

bills  of  lading,  excepterl  from,  83.  ~^~"^~~'^ 

l)uililiug  materials,  power  to  .seize,  when  Avithin  Act,  79,  ami  note, 
chattels  comprised  in, 

future  property',  118. 

order  and  disposition  clause,  when  \vithin,  128 — 132. 

specific  description  of,  required,  115,  IIG. 
choses  in  action  not  within,  86. 
collateral  deed  regulating  pledge,  not  within,  79. 
collateral  instrument,  what  is,  100,  note  (k). 
collateral  security  should  be  by  separate  instrument,  122,  123. 
commission,  retainer  of  by  grantee  bad,  102. 

(diter  paj-ment  of  to  third  party,  ib. 
commissioner  administering  oath, 

must  not  be  grantee's  solicitor,  108. 

defect  in  jurat  immaterial,  108. 
companies'  securities, 

excluded  from,  83. 

exclusion  applies  to  covering  deeds,  83,  note, 
exclusion  does  not  extend  to  societies,  ib. 
conditions  essential  to  validity  of  bill  of  sale  against  grantor  or  his  creditors, 

90  et  seq. 
conditions  essential  to  validity  of  bill  of  sale  as  against  creditors,  but  not  as 

against  grantor,  115 — 119. 
consideration, 

bill  for  less  than  30L  void,  90,  101. 

must  be  set  forth  truly,  102. 

real  consideration  must  be  set  out,  90,  102. 

but  if  not  the  bill  may  be  binding  on  grantor  by  estoppel,  122. 

retainer  of  part  for  commission  to  grantee  or  costs,  invalid,  102. 

but   costs    may  be   paid  after  bill  executed  where  no   antecedent 
agreement  to  retain  them  out  of  advance,  102. 

secret  understanding  bad,  101. 

statement  of,  what  is  suificient,  102. 

sufficient  statement  of,  what  is,  102. 
copy  required  on  registration, 

error  in  name  of  grantee,  108. 

filing,  2076. 

true  copy,  must  be,  107. 
correction  of  error,  111,  113. 
covenants,  what  allowable,  and  what  not,  96,  97. 
covering  deed  to  secure  debentures,  not  within,  83,  note, 
crops,  growing,  86,  88,  89. 
debentures  excluded  from,  83. 

discharge  of,  1999.  • 

distress.     See  supra,  sub-head  "  attornment." 
document  containing  void  bill,  not  necessarily  void  in  toto,  122. 
equitable  assurances  within,  77. 
excepted  instruments,  83. 
form.     See  sub-head  "  statutory  form,"  infra, 
fixtures,  when  -nathin,  83,  87  (and  note),  88,  89. 
foreign  chattels  excepted  from,  S3, 
future  acquired  property,  118. 
general  effect  of,  76. 
grantor,  description  of,  108. 
gro\dng  crops,  when  within,  80. 
hire  purchase,  agreements  as  to,  80,  81. 
mdemnity,  bill  given  by  way  of,  void,  93. 
instances  of  instruments  not  falling  within,  79. 
instruments  expressly  excluded  from,  83. 
instruments  Avithin  term  "  bill  of  sale,"  78. 
interest,  compound  not  allowed,  95. 
inventory  necessary  part  of,  115. 
licence  to  take  possession,  how  far  Avithin,  78. 
marriage  settlements  not  affected  by,  83. 
memorandum  of  satisfaction  under,  1999. 
mortgage  of  chattels,  effect  of,  63. 
object  of  statutory  form,  91. 
omission  of  required  forms,  90 — 95,  116. 
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BILLS   OF   SALE   ACTS— contitnied.  References  are  to  the  Paragraphs. 

order  and  disposition  clause  in  bankruptcy. 
Bankruptcy  Act,  1883,  under,  125,  126. 
bill  of  sale  of  trader,  ^here  no  protection,  128,  129. 
registration  of  bill  under  Act  of  1854,  effect  of,  126, 
registration  under  Act  of  1878,  effect  of,  126. 
statute  does  not  apply,  -where,  128 — 132. 
•■  personal  chattels,"  Anthin,  84 — 89. 

copyholds,  when  fixtures  on,  are,  87. 
definition  of,  85. 

exceptions  from  definition  of,  86. 
fixtures  and  growing  crops  are,  where,  86,  88. 
plant,  115. 
shares  are  not,  86. 
trade  machinery,  85. 
plant  excluded  from  Acts,  115. 

live  stock  not  plant,  ib.,  note. 
pledges,  Acts  do  not  apply  to,  75. 
possession, 

creditor,  of,  not  necessary,  63. 
debtor,  of,  fraudulent,  where,  63. 
grantees'  right  to  take,  95. 
powers  of  attomej'  to  seize  chattels  A\hcn  -n-ithin,  78,  79. 
priorities  of  registered  bills,  1283 — 1285.     See  Peioeities. 
provisions  allowed  and  disallowed,  95 — 100. 
receipt  and  inventory,  Avhen  within,  78. 
register.  111,  112. 
registration, 

absolute  bill,  effect  of  non-registration  of,  104,  note. 

affidavit  of  attesting  witness  on,  106. 

agreement  unregistered  follo^^•ed  by  registered  bill  made  in  pursuance  of 

it,  78,  note, 
bill  executed  out  of  England,  104. 
certificate  of,  no  evidence  of  completeness  of  affidavit,  109. 

or  evidence  of  filing  affidavit,  109. 
copy  of  bill  required  on,  106. 

what  may  be  omitted  from,  107. 
description  of  grantor  and  witness,  106. 
district  registry,  in,  110. 
evidence  of,  and  of  affidavit  on,  109 — 112. 
extension  of  time  for  may  be  granted.  111. 

gives  no  protection,  unless  goods  are  seized  before  mortgagor's  bankruptcy, 
105,  125,  126. 
unless  not  in  grantor's  trade  or  business,  105. 
local,  where  grantor  resides  out  of  London,  110. 
mode  of  effecting,  106. 

grantor's  true  name  and  not  trade  name  may  be  used,  108. 
provisions  as  to  keeping  and  inspecting  register,  112. 
rectification  of  by  court.  111. 
renewal  of,  113. 
time  Avithin  which,  necessary,  104. 

extension  of.  111. 
unnecessary  addition  will  not  vitiate,  108. 
what  is  a  sufficient  copy  for  pm-poses  of,  107. 
re-registration  under,  113. 
affidavit  on, 

form  of,  2074. 
stamp  on,  2076. 
bills  registered  under  repealed  Acts,  114. 
further  advance  necessitates,  how  far,  114. 
transfer  or  assignment,  not  necessary  on,  114. 
removal  or  sale  by  grantee  in  possession,  95. 
reputed  ownership, 

of  grantor,  128—132. 

of  personal  representative  of  grantor,  132. 
requisites  of  bill,  00. 
Echedule, 

contents  of,  115. 

specific  description  of  goods,  115,  116. 
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BILLS  OF  SALE  ACTS— continued.  References  are  to  the  Parag-raohs 

securities  affected  by  the  Acts,  75,  77,  70.  ^     '• 

securities  excepted  from,  83. 

seize,  power  tolwhen  vahd,  7,  95,06  and  note,  and  900,910,  and  sec  MoRTGAOEE, 
sub-head,  "right  to  possession"  (2). 
implied  power  to,  ma_y  avoid  bill,  96,  note, 
settlement  after  marriage,  when  \\  ithin,  83. 
shares  not  within,  86. 
ships  not  within,  ib. 
stock  on  farm,  when  within,  86. 
ships,  mortgages  of,  excepted  from,  83. 
stamps  on,  2076. 

statutory  form  of  bill,  90 — 100,  2071. 
ancillary  powers,  not  allowable,  98. 
attornment  clauses  need  not  conform  to,  94. 
beneficial  owner,  assignment  hy,  as  such  avoids  bill,  05. 
bonus,  not  in  accordance  with,  95. 
collateral  documents  not  allowable,  100. 
complex  provisions  inconsistent  with,  92  and  note. 

examples  of  too  complex  provisions,  ib. 
compound  interest  not  in  accordance  with,  95. 
compliance  with,  necessary,  how  far,  92. 
covenants,  what  allowable,  96. 
covenants,  what  forbidden,  07. 

decisions  as  to  what  constitutes  compliance  with,  95. 
impossibility  of  compliance  with,  renders  bill  void,  93. 
instalments,  repayment  by,  not  essential,  95. 
instalments  need  not  be  equal,  ib. 
insurance,  provisions  as  to  allowed,  96. 
interest,  rate  of,  and  periods  when  payable  must  be  stated,  95. 

none  allowed  after  realization,  ib.  98. 
object  of  form,  91. 
omissions  from,  what  allowable,  99. 
omissions  from,  cannot  be  supplied  by  affidavit,  92. 
power  of  sale,  what  allowable,  98. 

seize,  express  power  to,  in  events  specified  in  section  7,  permissible,  95. 
specific  time  for  payment  must  be  named,  95. 
stipulations  for  maintenance  in  defeasance  of  security,  what  allowable 

96,97. 
substantial  compliance  with,  sufficient,  92. 
trade  machinery, 

implied  exclusion  of  from  mortgage  by  reference  to  Acts,  89,  note, 
not  ^^'ithin,  where  not  made  severable  from  the  land,  89. 
vendor's  lien  on,  89,  note, 
void  under  Act,  76,  409. 
when  Avithin,  85,  80. 
true  OAvnership,  what  amounts  to  117,  119. 
void, 

under  what  circumstances,  as  regards  chattels  comprised,  120. 

totally  void,  121. 
though  totally  void,  bill  of  sale  may  be  partly  good,  1 22. 
want  of  registration,  effect  of. 
Act  of  1878.. .104. 
Act  of  1882...  104. 
notice,  whether  affected  by,  104. 

BLEACHERS, 

general  lien  of,  629. 

BLENDED, 

importance  of  not  restricting  right  to  sell  the  personal  estate  in,  1950, 
securities  of  real  and  personal  estate,  1040. 

BOOK  DEBTS, 

effect  of  Bankruptcy  Act  upon,  124,  1(52. 
mortgages  of,  162. 

BOND, 

bottomr}^     See  Bottomry. 
croAni  to.     See  Crown. 
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BOND — continued.  References  are  to  the  Paragraphs, 

interest  on  bond  debts,  1826.  ^^— .^_^_ 

Lloyd's  bonds,  273,  and  note, 
stamps  on, 

back  bond,  2087 

bond  accompanied  by  deposit  of  deeds,  2087. 

principal  or  collateral  security,  2077. 
stock  for  restoration  of  specific  sum  of,  1398,  note. 

BORROWING    POWERS.     See  Company,  Public  ;    County  Council  ;    Muni- 
ciPAL  CoRPOEATioN  ;  and  Parish  Council. 

BOTTOMRY  AND  BOTTOMRY  BOND, 

absence  or  other  resources  essential  to  validity  of,  243. 

Admiralty  jurisdiction,  239. 

advertisement  by  master  before  granting,  256. 

agent  of  ship  can  lend  on,  how  far,  262. 

agreement  for,  where  enforceable,  237. 

assignment  of,  236. 

bond  is  negotiable  instrument,  236. 

cargo, 

bond  on  ship  does  not  affect,  242. 

bond  on,  where  valid,  242. 

ship  and  freight,  liable  before,  242. 
collateral  security  may  be  taken,  where,  246. 
consent  of  owners, 

cargo  of,  255. 

ship  of,  254. 
contemplation  of  bottomry  loan,  how  far  necessary,  246. 
co-owners,  consent  of  managing  or  principal  owner  binds,  255. 
cost  of  arrest  of  ship,  where  bond  holder  must  pay,  676. 
costs,  general  right  to,  of  lender,  1883. 
courts  and  law  determining  questions  of,  239. 
debtor  of  ship  may  lend  on,  how  far,  247. 
discharge  of, 

abandonment  of  voj-age,  not,  248. 

total  loss,  onty  by,  1635. 
Dutch  law,  257,  note." 

execution  may  precede  or  follow  loan,  where,  238. 
favoured  in  law,  239. 

foreign  masters  or  owners,  law  regulatmg  dealings  with,  240. 
freight,  liable  where,  241. 
home  ports,  what  are,  257. 
instruments  operating  as,  237. 
interest 

at  4  per  cent,  only  allowed,  where,  250. 

maritime  iiaterest,  250. 
lender,  responsibilities  of,  263. 
lien, 

effect  of  lien  by  foreign  law,  246. 

raises  presumption  of  bottomry,  246. 
loss,  discharges  where.  1635. 
maritime  hypothecation,  235—264. 

arrest  of  ship  by  holders  of  bond,  before  bond  due,  must  pav  costs  of 
arrest,  248,  note. 

bond  executed  before  loan,  238. 

bond  includes  rigging,  stores  and  sometimes  freight,  241. 

bond  may  be  valid  even  when  made  in  fraud  of  mortgagee  or  of  Ships 
Register  Act,  lender  being  \vithout  notice.  259. 

bond  only  extends  to  property  included  in  it,  260. 

bond  valid  whatever  the  number  of  voyages  contemplated,  258. 

bonds  favoured  by  the  court,  239. 

cargo  sometimes  bound,  242. 

circumstances  to  be  considered  when  cargo  included,  255. 

conditions  to  the  exercise  of  power  by  master,  252. 

consent  of  managing  owner  binds  co-oiraers,  255. 

consent  of  owners  should  be  obtained  if  practicable,  254. 

consent  of  principal  owners  of  cargo  binds  the  rest,  255. 

debtor  to  ship  can  only  claim  security  for  so  much  of  the  loan  as  exceeds 
his  debt,  247. 
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References  are  to  the  Paragraphs. 

BOTTOMRY   AND   BOTTOMRY   BOND— continued.  

maritime  hypothecation — continued. 

effect  of  deviations  from  voyage,  258. 

effect  of  intermediate  voyages,  258. 

essentials  of  bottomry  bond,  243. 

for  what  purposes  master  may  give  bond,  257. 

form  of  bottomry  bond,  237. 

given  under  duress,  252. 

how  created,  230. 

if  cargo  inchided,  consent  of  owner  of  cargo  be  obtained  if  practicable,  255. 

implication  from  reservation  of  maritime  interest,  250. 

intention  to  incur  maritime  risk  may  be  implied,  249. 

invalid  provisions  may  be  struck  out,  239. 

in  what  places  bond  may  be  given,  257. 

loan  must  be  risked  on  the  ship,  248. 

maritime  contracts  construed  by  law  of  ship's  flag,  240. 

master  cannot  make  owner  personally  liable,  260. 

master  may  give  a  second  bond,  259. 

master  not  personally  liable  unless  by  express  words,  261. 

master  should  advertise  intention  to  raise  money  bj',  256. 

master  usually  makes  himself  liable,  261. 

"  necessity  "  meaning  of  word,  252,  note. 

notice  of,  should  be  given  to  owner,  254. 

power  belongs  to  the  master  for  the  time  being,  253. 

precautions  to  be  observed  by  lender,  263. 

respondentia,  264. 

compared  with  bottomry,  264. 
definition  of,  264. 
notice  to  be  given  when,  264. 
rules  as  to  communicating  with  owners  depend  on  law  of  ship's  flag,  255. 
ship  must  have  been  contemplated  security,  but  no  express  argument  for 

bottomry  required,  246. 
ship's  agent  when  he  can  lend  on  bond,  262. 
special  precautions  to  be  taken  by  agent,  263. 
what  advances  can  be  secured  by  bond,  244. 
what  advances  cannot  be  secured  by  bond,  245. 
when  consignee  can  lend,  262. 
where  ship  and  cargo  both  liable  ship  o\vner  obliged  "to  refund  to  cargo 

o\vner  amount  paid  in  respect  of  his  debt,  260. 
who  is  the  master  for  the  time  being,  253. 
who  may  grant  a  bottomry  bond,  251. 
maritime  risk, 

essential  in  bottomry,  235,  243. 
intention  to  incur,  when  implied,  249. 
part  of  voyage  only,  may  be  on,  249. 
substantial  part  of,  must  be  incurred,  250. 
master's  power  to  grant, 

advertisement  of  intention  necessarj',  256. 
arrest  of  master,  effect  of,  252. 
consent  of  owners,  where  necessary,  254. 
duration  of,  253. 
foundation  of,  252. 
home  or  foreign  port,  in,  257. 

master  by  succession  or  substitution,  extends  to,  253. 
voyages,  for  what,  257,  258. 
nature  and  effect  of,  235,  241. 
necessity  of  cargo,  how  measured,  242. 
necessity  of  supplies,  lender  must  ascertain,  263. 
object  of,  is  supply  of  necessities  to  ship,  235,  244. 
o-mners, 

cargo,  of,  255. 

consent  of,  where  necessarj',  254. 
notice  to  lender,  263. 
power  to  grant  bond,  251. 
parties, 

borrowing  on,  251,  253. 
bound  by,  260,  261. 
lending  on,  247,  262. 
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T,«r.«T,^,,^  References  are  to  the  Paragraphs. 

BOTTOilRY  AND   BOTTOMRY   BO^D—contmued.  ^-^ 

payment, 

postponement  of,  238. 

relative  liabilities  of  ship,  freight,  and  cargo,  242. 
time  for,  248. 
personal  credit,  loan  raised  on,  when,  246. 
personal  debt  created  against  whom,  235,  261. 
"  port  of  destination,"  meaning  of,  248. 
protection  of  securitj'  by  bond-holder,  676. 
priority  of,  1259.     See  JPriority. 
l)urposes  for  which  loan  is 

allowable,  244. 

not  allowable,  245. 
requisites  of,  243. 
responsibilities  of  lender,  263. 

Hindoo  law,  analogy  in,  263,  note, 
rigging,  operates  on,  235,  241. 
sales  to  enforce,  1020 — 1024. 
sale  by  court  completes  purchaser's  title,  1024. 
ship,  on,  -n-ill  not  affect  cargo,  241. 
stores,  operates  on  ship's,  235. 
substituted  master's  power  to  grant,  253. 
transhipment  of  cargo  not  necessary  before  granting,  242 
voyage, 

abandonment  of,  248. 

in  fraud  of  mortgagee  or  of  Ship  Registry  Act,  259. 

incomplete,  258. 

master  may  grant  bond  for  what,  257. 

what  statement  of  voyage  necessary,  248. 
what  ports  bond  may  be  granted  in,  257. 

BREACH  OF  TRUST.     See  Textstees. 
married  women  liable  for,  311. 

mortgagee  vrith.  notice  of,  to  what  extent  may  be  creditor  of  estate,  274. 
parties  to  mortgage  in,  1650. 

BRISTOL, 

bargain,  nature  of,  430. 

BRITISH   GUIANA, 

mortgage,  law  in,  215,  note. 

surety  paymg  oflf  mortgage  debt  has  no  equity  in,  1572. 

BROKER.    See  Powee  to  Mortgage  and  Stock  Beokek. 

BROKER'S  LIEN, 

agent,  ^\■here  actmg  for,  669. 

bill  broker's.     See  Liens,  Possessory. 

general  lien,  where,  668. 

insurance  broker,  669. 

law  merchant,  by,  671. 

BUILDING  MATERIALS, 

power  to  seize,  ^^  hen  a  bill  of  sale,  79  and  note. 

^  SocSt? ^  SOCIETY.     See  Redemption,  1472—1483  ;  and  Benefit  Building 

BUOY, 

la  not  a  ship  within  maritime  law  as  to  salvage,  575,  note. 

liUSINESS, 

recch-cr  and  manager  of.     See  IVLiNAGER. 

rights  of  mortgagee  in  possession  of,  to  carry  on,  1780,  1787. 

liVYER  AND  SELLER,  ^ 

power  to  mortgage.     See  Power  to  Moetgage,  405—407. 
Jiens  ol.    ,Sec  Liens. 
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CALICO  PRINTER,  References  are  to  the  Paragraphs. 

entitled  to  partial  general  lien,  (530. 

CALLS, 

po\\er  of  company  to  mortgage  unj)aiil,  175. 

second  call  cannot  be  got  in  to  prejudice  of  mortgagees  of  first,  679. 

CANAL   COMPANY, 

notice  of  assignment  of  shares  necessar}',  1 232,  note. 
remedy  of  mortgagee  of,  738. 

CANONRY, 

mortgage  of,  ^\  ith  lands,  effect  of,  456. 
profits  of,  assignable,  liow  far,  456. 
receiver,  A\-hether  appointed  of,  843. 

CAPITAL, 

uncalled  capital  may  be  included  in  iloating  security,  175. 

CAPTURE   OF  SHIP, 

effect  of,  as  regards  rights  of  neutrals  or  others,  1635. 
recapture,  effect  of,  1635. 

CARGO.     See  Bottomry  ;  Respondentia  ;  Ship. 

mortgagor,  in  absence  of  special  agreement,  has  right  to,  146. 

right  to  hypothecate,  242. 

whale  ship,  of,  does  not  pass  as  "  appurtenances,"  146. 

CARRIER, 

lien  of, 

extent  of,  608. 

general  lien  claimed  where,  629  and  note. 

ground  of,  607. 

shipowner  has,  609. 

stage  coachman  has,  where,  608. 
possession  of,  necessary  to  right  of  stoppage  in  transitu,  604. 
production  ordered  by  carrier  claiming  lien,  692. 

CELLARER, 

specific  lien  of,  627. 

CERTIFICATE, 

carrying  on  accounts  after.     See  Accounts. 
Jjand  Registry  Act,  under,  31,  53,  note. 

deposit  of,  31. 
Land  Transfer  Act,  under,  54. 
ship,  giving  power  to  mortgage  or  sell,  138. 
ship,  of,  registry  of,  cannot  be  pledged,  143. 

ordered  to  be  delivered  up,  2047. 
stocks  or  shares,  mortgage  of  by  deposit  of,  159,  160. 

CESTUIS  QUE   TRUST, 

necessary  parties  to  mortgage  suits,  where  and  where  not,  1644,  1650.     See 

Parties. 
right  of  redemption, 

leaseholds  in  Ireland,  1451. 

Statute  of  Limitations,  when  right  accrues  under,  1408. 
solicitor  trustee  not  bound  to  produce  documents  or  discover  names  of  his, 
where,  1650. 

CHARGE, 

agreement  created  by,  217 — 224. 

bond,  created  by,  217 — 224. 

colonial  estate,  charge  of  certain  paj^^ment  by  mortgagee  of,  1775,  note. 

covenant,  created  bj^  217 — 224. 

effect  of,  215. 

merger  of.     See  Merger  of  Debt. 

of  debts  b}^  will  does  not  carrj'  interest,  1807. 

remedy  for  recovery  of, 

distress  and  entry,  bj^,  925. 

sale  by,  1000,  1012. 
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CHARGE — continued.  References  are  to  the  Paragraphs. 

is  proper  remedy  on,  1011. 

under  Conveyancing  Act,  997,  998. 
solicitor's  statutory  charge  for  costs,  553 — 566. 
Statutes  of  Limitations,  -when  barred  by,  760,  778. 

staying  proceedings  bj'  mortgagee,  of,  to  obtain  possession  of  estate,  727. 
will,  created  by,  301,  note, 
charges  and  agreements  for  liens,  217 — 224.     See  Hypothecation, 

CHARGING  ORDER.     See  Stop  Order. 
apphcation  for,  487. 
beneficial  interest,  only  binds,  486. 
companies,  effect  of,  upon  transfer  of  shares  in,  487. 
conditional,  must  not  be,  487. 
costs,  to  secure,  untaxed,  484. 
debt  not  enforceable  inoperative,  1296. 
discharge  of,  487. 

fiduciar3'  interest,  where  debtor  has  also,  489. 
funds  and  cash  in  court,  488. 
government  stock,  funds,  or  annuities,  487. 
interval  of  six  months  before  proceeding  on,  484. 

judge  of  Queen's  Bench  may  make  on  fund  in  Chancery  Division,  484,  note, 
judgment  creditor's  right  to,  484. 
liability  for  permitting  transfer  after  notice  of,  487. 
lunatic,  on  property  of,  320. 

mortgage  debt,  on,  costs  of  mortgagor  payable  out  of  the  debt,  1915. 
nature  and  effect  of,  484. 
order  nisi,  486. 

made  absolute  where,  487. 

priorities,  effect  on,  1296. 
paj-niaster  general, 

funds  in  name  of,  484. 

notice  to,  unless,  1242. 
pension,  none  on,  486,  note. 
prior  equities,  is  subject  to,  1296. 
propertx-,  granted  on  what,  486. 
stop  order,  w  here  necessary  to  effectuate,  488. 
trustee, 

costs  of,  487. 

stock  in  name  of,  486. 
variation  of,  by  court,  487. 

CHARITABLE  TRUSTEES, 

securities  by,  379.     See  Power  to  Mortgage. 

CHARITABLE  TRUSTS, 

appropriation  of  property  must  be  proved  on  suit  for  enforcing,  1388. 

CHARITABLE  TRUSTS   ACTS, 
securities  under,  379. 

CHATTELS, 

Bills  of  Sale  Acts,  "  personal  chattels  "  withm.     See  Bills  of  Sale  Acts. 

collateral  security  of,  should  reserve  right  of  immediate  sale,  1950. 

ilecrce  on  mortgage  of,  1949,  1950,  note. 

fixtures.     See  Fixtures. 

future,  incomplete,  or  uncertain  chattels,  securities  on,  65 — 68. 

effect  of,  in  equity,  65 — 67. 

intention  to  mortgage  future  chattels,  70. 

ratification  or  licence  to  take  possession  probably  not  now  necessary, 
67,  note. 
hirc-]jurchaHe,  agreements  of.     See  HiRE-prRCHASE  Agreements. 
mcomplete  chattel,  mortgage  of,  66. 
lien, 

costs  of  detainer  not  recoverable,  921. 

liability  of  holder  of  chattels  under,  920. 
mortgage  of,  62—73. 

^^^iting  not  generally  necessary,  62. 
mortgagee's  po^^  er  of  sale,  928. 
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CHATTELS— cotdi nurd.  References  are  to  the  Paragraphs. 

iiiortgagce's  right  to  recover,  912.  ^ — ■ 

notice  of  securities  on,  when  necessary,  1220. 
pledge  of.     .See  Pledge. 

costs  of  detainer  under,  921. 

liability  of  pledgee  of,  914,  920. 

pledgee's  power  of  sale,  928. 
l)OSsession  of  mortgagor  not  now  a  badge  of  fraud,  03. 
l)riority  of  incumbrancer  of, 

innocent  and  diligent  as  between,  time  governs,  1258. 

judgment  creditor,  over  subsequent,  1290. 

notice  by,  1220. 
l)roviso  that  mortgagor  shall  remain  in  possession  until  default,  effect  of,  04. 

how  far  bond  fide  purchaser  protected  by,  04. 
purchaser  can  acquire  no  title  by  wrongful  act  of  mortgagor,  911. 
receiver  appointed  against  mortgagee  or  pledgee  of,  932. 
redemise  of,  by  mortgagee,  effect  of,  04. 
redemption  of,  1398—1401. 

damages  for  want  of  reasonable  notice,  913. 

notice  required  of,  must  be  reasonable,  913. 
sale  of  by  mortgagor  operates  as  a  MTongful  conversion,  64. 
securities  on  usually  created  either  by  bill  of  sale  or  pledo-e,  74. 
vendor's  lien  on, 

discharge  of,  87,  1593—1598.     See  Waiver. 

nature  and  effect  of,  604,  005. 

trover,  cannot  be  brought  by  purchaser  until  lien  discharged,  910,  note, 
purchaser  cannot  sue  for  chattels  subject  to,  910,  note, 
ivriting,  may  be  mortgaged  or  pledged  without,  62. 

CHOSES   IN  ACTION, 

Bankruptcy  Act,  1809,  are  within,  1226,  note. 

Bills  of  Sale  Acts,  are  not  within,  80. 

domicile  law  of,  as  to,  1220,  note. 

equitable  assignee  of,  takes  subject  to  equities,  1220. 

mortgagee  of,  not  entitled  to  call  on  trustee  to  transfer  entire  chose   165 
914,  970.  ' 

mortgages  of,  149—105. 

effect  of  Judicature  Act  upon,  151,  232. 

what  is  an  assignment  "  not  by  wny  of  charge  only,"  152. 

only  assignable  subject  to  prior  equities,  153. 

i.e.,  equities  existing  at  date  of  mortgage,  153. 

but  mortgagee  of  a  trustee's  benefic'ial  interest  takes  subject  to  his 
past  or  future  indebtedness  to  the  estate,  154. 

mortgagees  of  negotiable  instruments  take  free  from  equities,  155. 

otherwise  if  instruments  not  negotiable,  155. 

exempted  from  Bills  of  Sale  Act,  150. 

partially  exempt  from  Bankruptcy  Act,  156. 

partnership,  share  of  mortgagor  in,  101.     See  Partner. 

policies  effected  in  name  of  mortgagee,  157. 

effect  on  mortgagee  of  suicide  of  assured,  158. 

usual  method  of  mortgaging  shares,  159,  100. 

blank  deed  of  transfer  invalid,  100. 

except  as  between  grantee  and  bond  fide  purchaser,  100. 

whether  blank  transfers  invalid    in  cases  where  a  deed  is  not  required 
qucere,  100.  ^  ' 

mortgages  of  book  debts,  162. 

necessity  of  giving  notice  in  all,  104. 

mortgages  of  funds  in  court  require  stop  order,  105. 

notice  to  debtor  or  trustee  essential  to  preserve  priority.     See  Notice 

TO   BE    GIVEN    TO    TRUSTEES,    ETC. 

order  and  disposition  clause  in  bankruptcy  includes  what,  124 132. 

originally  not  assignable  at  common  law,"  149,  232. 

disability  gradually  removed,  150. 

since  Judicature  Act  freely  assignable,  151,  232. 
power  of  sale  of  mortgagee  or  pledgee  of,  928. 
priority  in  security  upon,  1226. 

CHRONOMETER, 

passes  by  mortgage  of  ship,  A\hcn,  73. 
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CLERK  OF  THE  PEACE,  References  are  to  the  Paragraphs. 

emoluments  of,  not  assignable,  455.  ' 

receiver  of,  profits  of,  844,  note. 

CLOGGING, 

equitj-  of  redemption,  7,  433,  1395,  1396,  1397. 

COACH  .MAKER, 

specific  lien  of,  (327. 

CO-DEBTOR, 

has  rights  of  surety  under  Mercantile  Law  Amendment  Act,  1573. 

CO-DEFENDANTS,' 

accounts  bind,  where,  1711. 
assignment  pendente  lite  between,  1113. 

COGNOVIT.     See  Warrant  of  Attorney. 

Judgment  Acts,  provisions  as  to,  under,  492 — i97. 
stamp  on,  2079. 

COLLATERAL  ADVANTAGE, 

mortgagee  allowed  to  take  if  reasonable  and  limited  to  the  continuance  of  the 
security,  433,  1395. 
secns  if  it  fetters  equity-  of  redemption,  1395,  1396,  1397. 

COLLATERAL  SECURITY, 
meaning  of,  1348. 
mortgage  of  chattels  as,  should  reserve  immediate  right  of  sale,  1950. 

void  as  may  be  other\dse  valid,  408. 
pohcy  effected  as,  right  to,  2002. 
stamp  on, 

bond  or  covenant  or  other  instrument,  as  to,  2077. 

mortgage,  as  to,  2084. 
statutory  power  of  sale  whether  extendible  by  reference  to,  952. 
staying  proceedings  m  action  on,  728. 

COLLIERY, 

remedy  of  mortgagee  of  share  of,  723. 
rights  of  working,  of  mortgagee  of,  1780. 

when  mortgage  of,  charges  the  business  as  a  going  concern,  1780. 
mortgagee  of,  entitled  to  a  receiver  and  manager,  846. 

COLLISION.     See  Ship  (Liex). 

COLONIES, 

extent  to  which  English  law  of  mortgage  prevails  in,  215,  note. 
receiver  of  estate  in,  847. 

allowed  to  appoint  agent,  where,  847. 

COiDIISSION, 

assignment  of  civil,  naval,  or  militarj-,  void,  454. 
bill  of  sale,  retainer  of  part  of  consideration  as,  bad,  102. 
mortgagee  selling  personally  under  his  power  of  sale  not  entitled  to,  1790. 
fditer  if  selling  under  order  of  court,  1790. 
as  to  \\'est  India  mortgages,  1791. 
partition  of,  no  lien  on,  593. 
pledge  of  officers,  454. 
rents,  for  collection  of,  1895,  note, 
unpaid  instalments  on,  allowable,  1844. 

COMMISSIONERS  FOR  TAKING  ACKNOWLEDGMENTS, 
specific  lien  of,  627. 

COMMISSIONERS  FOR  TAKING   EVIDENCE, 
sp<-ci(ic  lien  of,  593. 

COMMrrTEE  OF  LUNATIC.     See  Lunatic. 

petition  for  reconveyance  should  be  presented  by,  where,  1909. 
right  of,  to  redeem,  1441. 
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COMPANIES   (CONSOLIDATION)   A(;T.  27(i,  277— 2S2,  284.  

oquitablo  niortf^ago  of  shares  nut  jiroliibited  b}',  25. 
production  ul  (locunicnts  under,  <)5S. 
registration  of  securities  under,  284. 
statutory  securities  under,  27{i — 284. 
staying  proceedings  under,  7i')5,  750. 

COJIPANIKS   CLAUSES   CONSOLIDATION   ACT,  276. 
power  to  borrow  on  mortgage  iinder,  27(5. 

extends  to  future  calls,  175. 
receiver  appointed  under,  841,  note, 
stipulation  for  payment,  effect  of,  under,  807. 

COMPANY,  PUBLIC.     See  Floating  Security. 

Bills  of  Sale  Acts  have  no  application  to  securities  of,  83  and  note. 

borrowing  powers  of,  276 — 282. 

calls,  mortgage  of  unpaid,  175. 

compulsory  taking  of  mortgaged  land  by,  677. 

debentures.     Sec  Debentures. 

company  may  mortgage  its  o\\'ii,  where,  177. 

future  property  passes  by,  where,  169. 

meaning  of,  82,  note. 

power  to  borrow  on,  278. 
irregular  advance  to,  whether  recoverable,  274. 
lien  on  shares  arises,  where,  221. 
Lloyd's  bonds,  nature  and  validity  of,  273. 
notice  to 

agents,  through,  1238. 

in  lieu  of  distringas,  1236. 
priorities  of  mortgagees  of,  1317. 
securities  by,  construction  of,  175. 
shares,  lien  on,  arises  where,  221. 
staying  proceedings  against,  in  liquidation,  755,  756. 
winding  up, 

mortgagee's  action  not  generally  stayed  by  order  for,  755. 

production  of  documents,  658. 

receiver  and  manager  appointed  in  debenture  holders'  action  generally 
supplanted  by  liquidator,  756,  note. 

staying  proceedings  after  order,  755,  756. 

COMPENSATION, 

paid  by  public  company  on  compulsory  purchase  for  loss  of  trade,  becomes 
subject  to  claims  of  mortgagee  of  property  purchased,  2010. 

COMPOUND  INTEREST.     See  Interest. 

COMPROMISE, 

effect  of  on  solicitor's  lien.     See  Solicitor. 

power  to,  of  majority  of  debenture  holders  so  as  to  bind  minority,  178. 

CONCEALMENT, 

of  security,  a  criminal  offence,  1392,  note. 

CONDITION  OR  PROVISO, 

bill  of  sale,  in,  90. 

construed  strictly,  where,  18,  19. 

conveyance  to  lender  of  purchase-money  of  estate,  for,  19. 

forbearance,  in  consideration  of,  construction  of,  19. 

mortgage  is  subject  to  what,  7. 

non-performance  of,  in  mortgage,  7. 

in  mortgage  of  copyholds,  42. 

payment  before  day,  where  accepted,  fulfils,  1501. 

reconveyance  or  avoidance  of  conveyance  on  certain  payment,  19. 

repurchase  for,  when  construed  strictly,  18,  19. 

settlement  on,  when  construed  as  security,  21. 

tender,  performed  by,  when,  1504,  1514. 

Welsh  mortgage,  absence  of  condition  essential  to,  12. 
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CONDITIONAL  SALE,  References  are  to  the  Paragraphs. 

annuities  subject  to,  formerlj'  held  redeemable,  23. 

construed  strictly  as  such  in  absence  of  clear  intention  to  contract  a  debt,  23. 
foreclosure  cannot  occur  in  case  of,  22. 
intention  to  effect,  circumstances  showing,  20. 
mutual  right,  effect  of  absence  of,  18,  19. 
settlement,  kindred  conditions  in,  21. 

CONDITIONAL  SURRENDER.     And  see  Copyholds. 
admittance  when  taken,  40 — 43. 

cop3'holds  of,  mortgaged  with  freeholds  or  leaseholds.  40. 
covenants  for  payment  and  title  how  taken,  40,  41. 
effect  of,  until  entry  on  court  rolls,  41. 
effected,  how  usuall}',  40. 
stamp  on,  2087. 

trusts,  embarrassed  with,  whether  lord  compellable  to  accept.  43. 
uses,  to  such,  as  surrenderee  shall  appoint,  43. 

lord  bound  after  acceptance,  43. 

lord  may  refuse,  43. 

CONFLICTING  MORTGAGEES.     See  Pbiobitv. 

CONSENT, 

meaning  of  within  reputed  ownership  clause,  131. 

CONSIDERATION, 

bill  of  sale  for,  90,  102. 
inadequate  consideration, 

construction  of  doubtful  instrument  how  far  shown  ]jy   20. 

constructive  notice  of  fraud,  when,  1085. 

relief  against  assurance  for,  where  given,  434. 
proof  of  paj-ment  of,  whether  needed,  802. 
statement  of,  in  bill  of  sale,  102. 

CONSIGNEE. 

bankruptcy  of.     See  Stoppage  in  Transitu. 
goods  vest  in,  when,  1622,  1625. 
lien  for  advances, 

necessities  for,  of  ship  and  cargo,  573. 

payment  for,  of  goods,  consigned,  665. 

CONSOLIDATION  OF  MORTGAGES,    1210—1225. 

abolished,  how  far,  by  Conveyancing  Act,  1881.  .1211. 

agreement  for  mortgage  "  with  all  usual  clauses  "  does  not  negative  the  Act, 

1211. 
appropriation  of  payments,  application  of  Hopkinson  v.  Bolt  to,  1157,  note, 
assignee  of  two  separate  mortgages,  1214. 

subsequent  sale  or  mortgage  of  equity  of  redemption,  1216,  1218. 
assignment,  mortgagee  takmg  another  security  by,  1213. 
bankruptcy,  in,  1213. 

bankruptcy  of  mortgagor,  assignment  after,  1215. 
bUl  of  sale,  surplus  proceeds  of  sale  of  chattels  subject  to,  1224. 
both  mortgages  must  originally  have  been  made  by  the  same  mortgagor,  1220. 

and  must  be  vested  in  same  mortgagee  solely,  1214. 
case  where  equity  of  redemption  of  one  estate  sold  and  of  the  other  mortgaged. 
1218. 

default  on  both  securities,  necessary  to,  1210,  1213. 

devolution  of  mortgagor's  estate,  1215. 

different  mortgagees,  securities  to,  1213. 

different  natures,  securities  of,  1224. 

different  persons,  securities  given  by,  1220. 

distinct  shares  mortgaged  after  splitting  of  equity  of  redemption,  1219. 

doctrine  applied  to  securities  not  governed  by  Conveyancmc:  Act,  1213. 

dowress,  1220.  .)  .)  fo        ' 

effect  is  to  throw  debt  on  estate  never  subject  to  it,  1217. 

equitable  securities,  1222. 

equities  of  redemption  in  different  persons,  1220. 

estates  must  belong  to  same  person,  1220. 

excluded,  where,  1213,  1214. 

extensions  of  doctrine,  nature  of,  1211. 
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CONSOLIDATION   OF  MORTGAGES— co«/(««e(/.  

I'oroclosure  or,  in  redemption  suit,  right  of  may  be  asserted  in,  1213  and  note. 

general  doctrine  as  to,  1210. 

heir,  1220. 

law,  recognized  at,  1210. 

legal  estate  not  essential  to,  1222. 

mortgage  of  equity  of  redemption,  121G,  1218. 

mortgage  of  second  estate  after  assignment  of  equity  of  redemption  of  first, 

1214. 
mortgagor  cannot  insist  on,  1225. 
mortgagor  cannot  take  advantage  of  consolidation  as  against  puisne  mortgagees 

1225. 
notice,  effect  of,  1214. 
no,  where  a  charge  is  mortgaged,  as  against  persons  entitled  to  estate  charged. 

1221. 
original  right  of,  1210. 
parties  to  action,  for.     See  Parties. 
party  to  one  security  onlj%  1220. 
pawnbrokers,  right  of,  979,  note, 
postponed  security  may  be  consolidated,  1210. 
power,  sale  under,  1215. 
principle  of,  1212. 

puisne  mortgagee  of  one  estate,  by,  who  redeems  a  iirst  mortgagee  of  both,  12 IS. 
purchaser  of  equity  of  redemption,  against,  1214,  1216. 

assignee  of  two  separate  mortgages  may  consolidate  against,  where,  1214. 
equities,  takes  subject  to  what,  1214. 

free  from  danger  of  consolidation  where  none  possible  at  date  of  his 
purchase,  1214. 
redemption  of  first  mortgage  by  assignee  of  second,  1216,  1217. 
remainderman,  against,  where  mortgage  created  by  tenant  for  life,  1221. 
right  of,  overrides  right  of  surety,  1223.  1360. 
right  not  lost  by  mortgagee  selling  one  of  the  estates,  1215. 
satisfaction  of  one  before  completion  of  other  security,  1214. 
securities  of  different  kinds  of  property  may  be  consolidated,  1224. 
surety,  right  of  consolidation  overrides  rights  of,  1223. 
tacking,  distinguished  from,  1210. 
tenant  for  life  and  remainderman,  1221. 
trustees,  securities  to,  1213. 

union  of  securities  before  or  after  union  of  equity  of  redemption,  1214. 
undivided  shares  treated  as  separate  estates  for  purposes  of,  1219. 

CONSTRUCTIVE  NOTICE.     See  Notice. 

CONTRACT, 

mortgage  of  the  benefit  of  a,  720. 

CONTRIBUTION,  1346—1354.     See  IVIarshalling. 

charge,  by  mortgagor's  will,  of  particular  mortgage  debt  on  one  of  several 

estates  mortgages  for  same  debt,  1349. 
"  collateral  security,"  meaning  of,  1348. 
controlled,  may  be,  by  right  to  marshall,  1349. 
covenant  against  incumbrances,  effect  of,  1358. 

debt  barred  by  statute,  no  contribution  in  favour  of  person  paying,  780,  781. 
devisees  and  heirs  of  different  estates,  1347. 
fluctuating  value,  by  estate  of,  1348. 
infant,  debt  of  paid  out  of  personalty  kept  alive,  1354. 
insurance  office  no  right  to,  where  policy  mortgaged,  1352. 
liability  to  rateable,  1347. 
lost,  right  to,  may  be  if  claimant  omits  to  plead  Statute  of  Limitations  to 

action  by  creditor,  780. 
lunatics,  estate  of, 

devise  for  payment  of  debts  before  lunacy,  1353. 

order  of  court,  mortgage  paid  by,  ib. 

provisions  of  Lunacy  Act,  ib. 

representatives  of,  ib. 
marshalling  may  prevent,  1349. 
may  be  controlled  by  right  to  marshal,  1349. 
policy  mortgaged  where  insured  commits  suicide,  1352. 

comj)any  principal  mortgagees,  1352. 
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CONTRIBUTION — continued.  References  are  to  the  Paragraphs, 

sale  of  part  of  estate  effect  of,  1350. 
second  incumbrancer  with  covenant  against  incumbrances  not  liable  to,  where, 

1358. 
several  estates  charged  with  one  mortgaged  debt,  contribute  rateabh%  1317. 
sureties  bj-,  1347.     See  Sureties. 
successive  loans  between,  1347. 

CONVERSION, 

mortgagee's  rights  not  affected  by  ^^Tongful  conversion  of  the  property  into 

different  form,  1636. 
what  expressions  amount  to,  1232. 

CONVEYANCE.     See  Conditional  Sale. 

absolute  in  form,  may  be  construed  as  a  mortgage,  14,  18. 

considerations  on  which  this  depends,  20. 
defeasible  not  necessarily  mortgage,  18. 

equitable  incumbrancers  need  not  be  joined  in,  where  sale  ordered  bj'  court, 
2022,  2037. 

CONVEYANCER, 

specific  lien  of,  627. 

CON^^EYANCING  ACT,    1882, 

acknowledgments  of  deeds  executed  after  December  31,  1882.  .300,  note, 
constructive  notice  before  and  under,  1065,  1070 — 1075,  1082.     See  Notice. 
reconveyance,  right  of  incumbrancers  to  require  assignment  instead  of,  1978. 

CON'\^EYANCTNG  AND   LAW   OF   PROPERTY   ACT,    1881, 
beneficial  owner,  covenant  implied  on  conveyance  bj,  9. 
covenants  imphed  in  mortgages  under,  9. 
devolution  of  mortgage  or  trust  property  on  death  after,  45,  1989. 

cop\holds,  whether  applicable  to,  1991. 

defect  in  enactment  of  1874. .  1990. 
discharge  of  incumbrances  on  sale,  1515. 
enlargement  of  long  terms  into  fee  simple  under,  45. 
forfeiture  of  leases,  how  restricted  by,  47. 
insurance  of  mortgaged  property  under  powers  given  by,  1776. 

rehance  upon  act  as  to,  not  advisable,  1776. 
leases  of  mortgaged  property  made  before.  892- — 905. 

and  since,  906 — 908. 
lien  holder  whether  in  position  of  mortgagee  under,  691. 
power  of  sale  implied  in  mortgages.     See  Power  of  Sale. 
production  and  inspection  of  title  deeds  m.  hands  of  mortgagee,  689. 
receiver,  appointment  of,  by  mortgagee,  under,  815.     See  Receree. 
reconveyance,  right  of  mortgagor  to  require  assignment  instead  of,  1978. 

effect  of  enactment,  1978. 
recover}-  of  annual  sums  charged  on  land  or  its  income,  925,  926. 
repeal  of  receiver  clauses  in  Lord  Cranworth's  Act,  814. 
statutory  mortgage  under,  9.     See  Statutory  Mortgage. 
statutory  reconveyance  of  mortgage  under,  1988. 
statutory  transfer  of  mortgage  under,  189. 
Welsh  mortgages,  whether  s.  2  of,  applicable,  to,  11. 

COPYHOLD  ACTS, 

securities  under,  342 — 348. 

COPYHOLDS.     And  see  Conditional  Surrender. 
devolution  of  estate  of  mortgagee  of,  1991. 
fixtures,  effect  of  separate  assignment  of,  87. 
heriots,  effect  of  conditional  surrender  on  right  of  lord  to,  42. 
lives,  mortgage  of  copyholds  held  for,  44. 

lord  not  bound  to  accept  surrender  embarrassed  with  trusts,  43. 
mortgage  of,  how  effected,  40. 

mortgagee's  title  merely  equitable  until  admittance,  41. 
mortgagee  of,  may  sue  before  admittance,  42. 

T^owvT  to  distrain  for  arrears  of  interest  on  covenant  to  surrender,  886. 
re-admittance  on  redemx^tion  of,  when  necessary,  1992. 
reconveyance  of,  by  personal  representatives,  no  longer  allowed,  1991 
how  effected,  1992. 
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COPYHOLDS — continued.  References  are  to  the  Paragraphs. 

stamps  on  securities  of,  2087,  209."). 
surrendtTcc  of, 

absolute,  when  liis  estate  is,  71. 

without  notice  of  prior  covenant  to  surrender,  112,'!. 

CORPORATIONS, 

securities  by.     Sec  Power  to  Mortgage,  275 — 296. 

COSTS, 

abortive  mortgage,  of,  none  allowed,  1900. 

adding  to  debt  after  judgment,  1925. 

administration  of,  by  party  interested  in  equity  of  redemption,  1894,  note. 

Admiralty  Division,  in, 

lien,  of  claimant  of,  5G9. 

solicitor,  taxation  of,  in,  1928. 
agreement  for  costs  of  intended  lender,  1900. 
assignee  of  mortgagee,  entitled  to,  1864,  1902. 
assignments,  of, 

mortgagee,  by,  1902,  1903,  1906. 

pendente  lite,  1908. 
bankruptcy, 

defence  of  title  on  mortgagor's,  1894,  1902. 

equitable  mortgagee's  costs  on  sale,  in,  1880 — 1882. 

trustee  of  bankrupt  mortgagee  in  possession,  of,  1904,  1905. 
bottomry,  general  right  to,  of  lender  on,  1883. 

charges  and  expenses.     See  sub-head  "  expenses  and  costs  disbursed,"  infra. 
charging  order  on  debt,  mortgagor's  costs  of,  1915. 
conveyance,  of,  to  equitable  mortgagee  on  foreclosure,  1911. 
corpus,  when  payable  out  of,  1902,  note, 
deeds, 

where  lost  by  mortgagee,  he  bears  all  costs,  1907,  2043. 

order  for,  delivery  of,  where  mortgagor  bears  costs  of,  1914. 

solicitor  of  mortgage  claiming  lien  on,  1914. 
direction  to  tax  mortgagee's  costs  is  direction  to  pay,  1870. 
disclaiming  parties,  of,  1916 — 1924. 

assignment  of  interest  before  pleading,  1924. 

bankruptcy  trustee  of  mortgagor  or  subsequent  incumbrancers,  1916. 

examples  of  disclaimer,  1918. 

general  rules  as  to,  1917. 

imperfect  disclaimer,  effect  of,  1923. 

misapprehension,  parties  joined  by,  1919. 

mortgagor  by  qua  mortgagor,  but  claim  by,  in  another  capacity,  1922. 

offer  to  disclaim  before  suit  or  pleading,  effect  of,  1920. 

proper  form  of  disclaimer,  1921. 
doubtful  right  to  redeem  or  foreclose  how  it  affects  costs,  1867,  1896,  1902 — 

1905. 
equitable  mortgagee,  or  lien  holder,  of,  1879 — 1883. 

bottomry  bondholders,  general  right  to,  1883. 

general  right  to  costs,  1863,  1879,  1894. 

legal  estate,  of  transfer  of,  to,  1911. 

memorandum  necessary  on  sale  in  bankruptcy,  1 880. 
apportionment  of  costs,  where  necessary,  1880,  note, 
insufficient  memorandum,  1881. 
leave  to  bid,  costs  of,  1882. 
loss  of  memorandum,  1881. 
purchase  by  mortgagee,  effect  of,  1882. 
sufficient  memorandum,  1881. 
expenses  and  costs  disbursed,  1894 — 1906. 

allowed  in  case  of  solicitor  mortgagee  since  Mortgagees  Costs  Act,  ib., 
1926. 

arising  out  of  stranger's  unlawful  act  not  allowed,  1896. 

incident  to  ill-advised  litigation  not  allowed,  ib. 

incurred  after  judgment,  1925. 

incurred  by  subsequent  mortgagee  without  notice  in  protecting  the  mort- 
gaged property,  1898. 

mortgagee's  general  right  to,  1863,  1894. 

must  be  reasonable,  1896,  1902. 

of  action  brought  against  mortgagee's  executor  on  personal  covenant,  1896. 
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expenses  and  costs  disbursed — continued. 

of  abortive  negotiations  for  mortgage  generally  disallowed,  1900. 

of  assignees  of  the  mortgagee,  1902. 

of  assignments  made  behind  mortgagor's  back,  1903,  1906. 

of  copies  of  securitj'  on  discharge,  1903. 

of  deeds  unnecessary  to  security,  ib.,  1906. 

of  devisees  of  mortgagee,  ib. 

of  investigation  by  equitable  mortgagee  of  mortgagor's  title  for  purpose 

of  preparing  legal  mortgage  disallowed,  1899. 
of  litigation  as  to  ■who  is  entitled  to  mortgage  debt,  not  allowed  against 

mortgagor,  1775,  note, 
of  litigation  caused  by  default  of  mortgagee  himself,  disallowed,  1897. 
of  mortgagee's  trustee  in  bankruptcy,  1904. 

of  parties  who  are  made  necessary  by  mortgagee's  imprudence,  1905. 
of  preparing  mortgage  disallowed  in  foreclosure  suit,  1899. 
of  protectmg  estate  allowed,  even  personally  against  mortgagor,  m  hile 

equity  of  redemption  subsists,  1901. 
of  trustee  where  trust  created  by  mortgagee,  1906. 
remuneration  allowed  to  mortgagee's  partners  for  work  done,  1895. 
remuneration   for   work   done   by   mortgagee   personally   not   generally 
allowed,  1895. 

aliter  in  case  of  solicitor  mortgagee  since  1895...  1926. 
remuneration  to  mortgagee  may  possibly  be  la^^fully  stipulated  for,  ib. 
special  case  must  be  made  out  for  allowance  of,  981,  note, 
unnecessary  or  improper  costs,  charges,  and  expenses  disallowed,  1896, 

1902,  1903,  1904,  1905. 
where  mortgagee  is  also  trustee  of  mortgaged  fund,  1897. 
first  mortgagee  entitled  to  extra  costs  against  puisne  incumbrancer,  when, 

1866. 
fraud,  unsubstantiated  charge  of, 
mortgagee  bj',  1872. 

unconscientious  bargain,  in  suit  concerning,  1865. 
fraudulent  purchase  by  person  having  conduct  of  sale,  2020. 
garnishee  order  on  judgment  debt,  mortgagor's  costs  of,  payable  out  of  debt, 

1915. 
general  right  of  mortgagee  to  costs,  1863 — 1878. 

as  against  puisne  incumbrancers  prior  mortgagee  can  only  add  his  costs  to 

his  debt,  1866. 
as  between  solicitor  and  client,  1863. 

accounting  party  who  cannot  prove  disbursements  Avill  have  no  costs,  1878. 
cases  in  which  mortgagee  ordered  to  pay  costs,  1872. 
cases  where  mortgagee  will  be  allowed  costs,  1873. 
costs  incurred  in  respect  of  one  estate  may  be  added  to  debt  due  on  another, 

1863. 
costs  incurred  by  improper  joinder  of  parties,  1875. 
court  will  not  renew  mortgagee's  right  to,  after  decree,  1870. 
defendants  to  suits  to  set  aside  unconscientious  bargains  not  made  to  pay, 

1865. 
if  mortgagee  refuses  tender  he  ma}^  have  to  pay  costs,  1876. 
in  gross  cases  mortgagee  may  be  ordered  to  pay,  1868. 
loss  of  vouchers,  effect  of,  1878. 

mortgagee  generally  entitled  to  add  his  costs  to  his  security,  1863,  1894. 
mortgagee  may  he  deprived  where  claim  unfounded  though  bond  fide,  1873. 
mortgagee  should  not  incur  unnecessary  costs,  1874. 
nothing  short  of  misconduct  will  deprive  him,  1863,  1868,  1872. 
order  for  payment  by  mortgagee  not  necessarily  for  personal  payment, 

1869. 
right  extends  to  persons  claiming  through  mortgagee,  1864. 
where  mortgagee  ordered  to  pay  costs  his  executor  not  ahowed  costs  in 

action  by  them  till  testator's  costs  paid,  1871. 
where  mortgagee  to  whom  nothing  is  due  commences  foreclosure  suit,  1877. 
where  right  to  redeem  disputed,  mortgagee  may  be  deprived  of  his,  1867. 
heir,  of  establishing  will  against,  in  mortgage  suit,  1700,  note, 
infant's  estate,  court  allows  costs  of  mortgage  of,  1900  and  note, 
interest  on,  when  allowed,  1836,  note. 
judgm(  nt,  adding  costs  after,  1925. 

Lands  Clauses  Act,  of  incumbrancers  under,  1890—1893. 
costs  generally  paid  by  promoters  of  undertaking,  1890. 
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Lands  Clauses  Act,  of  incunibrnncers  under — continued. 
what  .such  cost.s  incluile,  18'JO. 

when  iiicumljraiicer.s  are  entitled  to  costs  of  appearing  to  consent  to 
investment,  IS'JI. 

costs  of  a])|)lving  purchase-money  in  discharge  of  incumbrances  on  other 
lands,  1892. 

exce]3tion  as  to  costs  occasioned  by  litigation  between  adverse  claimants, 
1S'J3. 
lien, 

detainer  of  goods  under,  of,  921. 

holder  of  lien,  of,  1877,  1880.     See  Costs  ;   Equitable  Mortgagee. 

solicitor,  1879. 
loss  of  deeds,  incurred  bj-,  1907. 

loss  of  vouchers  disentitles  accounting  party  to,  1878. 
lunatic, 

disposition  of  estate  of,  316. 

inquisition,  of  applying  or  opposing  application  for,  316. 

reconveyance  of,  where  mortgagor  or  heir  is,  1909. 
mistake,  part}-  joined  by,  1919. 
mortgage,  of  preparing  deed  ot,  1899. 
mortgagee,  when  allowed  to,  1896. 

accounts,  stipulation  for  payment  by  mortgagor  of  furnishing  special,  1873. 

action  on  mortgagor's  covenant,  1894,  note. 

administration,  of  taking  out,  1894. 

advances  by  puisne,  for  protection  of  fund  -without  notice  of  prior  security, 
1898. 

appeal,  costs  of  successful,  1863,  note. 

bankruptcy,  defence  of  title  after  mortgagor's,  1894. 

consent  to  sale  in  suit,  effect  of,  1884 — 1887. 

claim  for  costs  against,  1868. 

ejectment,  action  b}-,  1894. 

equitable.     See  supra,  sub-head  "  equitable  mortgagee." 

excessive  claim  by,  1873. 

extra  costs  and  disbursements,  right  to,  1894. 

foreclosure  suit,  1863. 

foreclosure  suit  dismissed  bj-^  satisfaction  of  debt  in  another  suit,  1894, 1931. 

forfeiture  of  right  to,  1867. 

general  right  of,  to,  1863.     See  supra,  sub-head  "  general  right,"  etc. 

improper  expenses  incurred  bj',  1872. 

improper  or  useless  proceedings,  by,  1896. 

indemnity  for  legal  and  reasonable  acts,  right  of,  to,  1902. 

insolvent  mortgagee  liable  to  costs  receives  no  general  costs,  1871. 

misconduct  or  oppression  renders  liable  to,  1872. 

objection  raised  bj',  costs  of,  1873. 

parties,  improper  joinder  of,  1875. 

proceedings  in  action  by,  835,  1863,  1894. 

several  charges  to  same,  he  takes  all  his  costs  with  the  first,  1884,  note. 

several  estates,  costs  in  respect  of,  on  redemption  of  one  only,  1863,  1884, 
note. 

specific  performance  of  fraudulent  agreement  to  assign  costs  of  suit  for, 
1913. 

stop  order  of,  1894. 

surety,  of  action  against,  1894. 

tender,  costs  incurred  after,  1876. 

tender,  effect  of  resisting  redemption  after,  1876. 

trust-money,  mortgage  of,  1897. 

trustee  of  mortgagee,  costs  of  as  defendant  to  foreclosure  suit  added  to 
debt,  1863,  note. 

unnecessary  acts  or  proceedings,  costs  of,  1896. 

unnecessary  expenses  incurred  by,  1874,  1903,  1905. 
mortgagee,  ordered  to  pay, 

application  should  be  made  at  hearing,  1870. 

improper  expenses  incurred,  where,  1872. 

improper  joinder  of  parties,  of,  1875. 

misconduct  or  oppression,  guilty  of,  1872. 

personal  pa^-ment,  not  necessarily  for,  1869. 

tender  or  payment,  incurred  after,  1876. 

unnecessary  costs  and  expenses,  incurring,  1872,  1874. 

[31]  3y2 


IXDEX. 

COSTS — continued.  References  are  to  the  Paragraphs. 

mortgagee  in  possession, 

accounts,  has  right  to  costs  of,  1877. 
vouchers,  effect  of  loss  of,  1878. 
negotiation  for  security,  mortgagee's  solicitor  has  no  right  to  costs  of  un- 
successful, 1900. 
operation  of  doubtful  instrument  how  far  shown  by  payment  of,  20. 
parties  to  suit,  of,  where  allowed  to  mortgagee, 

co-plaintiff,  where  part3'  might  have  been,  1902. 
impnulcnce  of  mortgagee,  rendered  necessary  by,  1905. 
incumbrancers  on  charge  or  life  estate,  1902,  note. 
mistake,  joined  b\',  entitled  to  costs,  1919. 
necessary  parties,  1902. 
payment,  costs  incurred  by  mortgagee,  after,  1876. 
pledge,  of  detaining  goods  under,  921. 
protecting  title,  of,  mortgagor  and  his  assignee  liable  to  indemn  ify  estate 

against,  1901. 
protection  of  property,  for,  incurred  by  puisne  incumbrancer  without  notice, 

1898. 
purchaser  pendente  lite,  of,  1908. 
reconveyance,  of, 

deeds,  delivery  of,  order  for,  1914. 
generally  borne  by  mortgagor,  1909. 
infancy  of  mortgagee's  heir,  1910. 
lunacy  of  mortgagee  or  his  heir,  1909. 

trustee,  1909. 
necessary  parties,  costs  of,  1914. 

notice  of  equitable  claim  causing  suit  to  compel  reconveyance,  1912. 
personal  representatives  of  mortgagee,  1910. 
settlement  of  equity  of  redemption,  1915. 
solicitor  to  court,  guardian  ad  litem,  1915. 
stamp  on  vesting  order,  1909,  note  (e). 
suit  for  assignment,  1912. 
trustee,  devise  of  estate  to,  1910. 
trustee  for  mortgagee  refusing  to  reconvey,  1913. 
vesting  order,  of,  1909,  note. 
sale,  under  decree  for,  1884 — 1889. 

abortive  sale,  mortgagee's  costs  of,  2015. 
consent  of  mortgagee  to.  effect  of,  1884. 

costs  of  sale  have  priority  over  mortgagee's  costs,  where,  1884,  and  note. 
decree  for  sale  does  not  alter  the  right  to  costs,  1884. 
direction  to  pay  proceeds  to  mortgagee,  1884,  note. 

incumbrancer,  first,  with.  U\o  charges,  takes  all  his  costs  with  the  first, 
1884,  note. 
Ireland,  rule  otherwise  in,  1884,  note, 
incumbrancers'  costs  generally  paid  with  principal  and  interest  in  order  of 

priority,  1884. 
incumbrancer,  puisne,  instrumental  in  securing  fund,  priority  of  costs  of. 
1887.  a  L  J 

mortgagee  consenting  to  sale  of,  1884. 

actively  seeking  remedy,  1884. 

claiming  more  than  is  due,  1886. 
owner  of  share  and  his  incumbrancers  have  only  one  set  of  costs   1889. 
priority  not  lost  by,  1884. 

reversion  of,  mortgagee  of  term  retains  priority  after  sale  of,  1888. 
share,  costs  of  o\\-ner  and  his  incumbrancers  go  to  first  incumbrancer,  1 889. 
what  suits  are  administration  and  ^\■hat  redemption  suits,  1888. 
where  mortgagee  actively  seeks  general  administration,  1885,  1886. 
tohcitor, 

action  to  enforce  charge  for  costs  of.  pending  taxation,  745. 

Admiralty  Division,  in,  1928. 

evidence  of  debt  to,  for  costs,  1718. 

lien  of,  entitles  to,  1879. 

lien  for,  631—658.     See  Solicitor, 

mortgagee  his  own  sohcitor,  1926. 

unable  to  charge  profit  costs  where  judgment  given  before  1895...  1920, 
note. 

mortgagor  can  tax  bill  of  mortgagee's,  1895,  1927. 
Kcale  of,  how  regulated,  1920. 
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solicitor — conlin  ucd. 

statutory  charge  for,  553 — 566.     Sec  Solicitor. 

taxation  of,  in  niortiiago  suits,  1927. 

Mherc  solicitor's  bill  unfair,  lS7!t. 
staying  proceedings,  costs  on,  1930,  1931. 
taxation  of,  1927—1929. 

direction  for,  implies  order  to  pa,y,  1870. 
trustee,  of, 

assignment,  costs  of,  as  necessary  party  to,  1902,  1905. 

mortgagee,  1897. 

mortgagee  of,  1863. 

solicitor  and  trustee  agent  for  estate,  1927. 

suit  by  cestuis  que  trust,  against  costs  of  parties,  1888. 

suit  for  assignment  against,  trustee,  1913. 

trust  money,  mortgage  of,  1897. 
unconscientious  bargains, 

right  to  costs  of  defendants  to  suits  concerning,  1865. 

COUNSEL, 

efiPcct  of  purchase  of  incumbrance  by,  1735. 

COUNTY  COUNCILS, 
securities  of,  29-4. 

COUNTY  COURTS, 

action  of  ejectment  in,  891. 
jurisdiction  of,  in  mortgage  suits,  1373,  note, 
lien,  establishment  of,  in,  1373,  note. 

ordinary  relation  between  mortgagor  and  mortgagee  not  a  tenancy  within 
Acts,"  891. 

COURT, 

fund  paid  into,  assignees  and  mortgagees  of,  should  obtain  stop  orders,  1243. 
same  rule  applies  to  trustee  who  claims  lien,  12-4-t. 
until  fund  dealt  \nth  by  court  notice  should  be  given  to  trustee,  1246. 
several  contemporaneous  stop  orders,  effect  of,  1245. 

COURT  ROLLS, 

order  for  delivery  of,  to  receiver,  854. 

COVERING  TRUST  DEED, 
bill  of  sale,  is  not,  83,  note, 
effect  of  a,  181. 
what  is  a,  181. 

COVEN^VNTS, 

against  incumbrances,  effect  of,  1358. 

assignee  cannot  sue  on  breach  of  personal,  809, 

benefit  building  or  friendly  society,  receipt  of,  does  not  extinguish,  812. 

charge  when  created  by,  217 — 224. 

constructive  notice  of.     Sec  Notice. 

copyholds,  on  mortgage  of,  how  taken,  40. 

forfeiture  for  breach  of,  restrictions  on,  47,  48. 

further  assurance  for,  in  case  of  defective  securities,  1125. 

implied  covenants,  8,  9. 

joint  lease  by  mortgagee  and  mortgagor, 

covenant  by  mortgagor  not  implied  in,  905. 

remedy  on  covenants  in,  905. 
leaseholds,  lial^ility  to,  how  avoided  on  mortgage  of,  49. 
liability  on,  in  lease,  follows  legal  and  not  equitable  ownership,  50. 
mortgage  term  not  usually  subject  to,  46. 
payment  of  debt,  for.    See  Persoxai.  Remedy. 

absence  of,  in  mortgage,  8,  807. 

action  to  enforce  after  foreclosure,  effect  of,  1967 

assignee  may  sue  on,  where,  808,  809. 

implied  where,  8,  807. 

indemnity  on  transfer,  as,  1321,  note. 

intention  of  deed  explained  by,  13. 

mortgage-deed,  not  necessary  part  of,  13. 

remedy  on  absolute,  collateral,  or  qualified  covenant,  805. 
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payment  of  debt,  for — continued.  — ^— ^__— 

not  prejudiced  by  submitting  to  a  decree  of  foreclosure  by  prior  incum- 
brancer, 805. 
when  barred  b}-  Statutes  of  Limitation.      See  Statutes  of  Limitation  ; 

sub-head,  "  rights  and  remedies  of  mortgagee  "  (1). 
action  for,  after  foreclosure  reopens  the  latter,  806,  991. 
payment  on  demand,  for, 

not  inconsistent  Mith  provision  that  mortgagee  shall  hold  untU  payment, 

reasonable  notice  required  bj%  913. 
policy,  to  keep  up,  damages  for  breach  of,  811. 

not  broken  by  surrender  to  insurers  subject  to  mortgage,  811,  note, 
postponing  paj-ment, 

effect  of,  712,  879. 

fettering  right  of  redemption,  invalid,  1395. 

receiver  appointed  notwithstanding,  831. 
production  of  deeds,  for,  -when  mortgagee  must  give,  2043. 
puisne'  mortgagee,  by,  not  to  foreclose,  714. 

quiet  enjoyment  after  default,  for,  effect  of,  under  Statutes  of  Limitations,  791. 
redemise,  operate  as,  where,  879. 
redemption,  attempting  to  fetter  right  of,  void,  1395. 

postponement  of,  valid,  1395. 
restraint  on  alienation,  in,  breach  of,  463. 
stamps  on,  2080. 

stock,  for  retransfer  of,  2087. 
title,  for,  creates  no  estoppel,  872, 

CREDITORS, 

assurances  to  defeat  or  delay.     See  Statutes  of  Elizabeth. 
foreclosure,  incomplete  security  remains  assets  for,  after,  710. 
proper  parties,  when,  to  mortgage  suits,  1665,  1671. 
redemption,  mortgagor's  general  creditors  have  right  of,  1452 — 1455, 
Statutes  of  Limitations, 

action  of  creditor  staj's,  where,  765,  766. 

payment  of  debt  barred  by,  no  remedy  on,  780. 

CROPS  (GROWING), 

assignment  of,  pass  by  bill  of  sale,  when,  68. 

Bills  of  Sale  Acts,  when  applicable  to  mortgages  of,  86, 

mortgagor  has  no  right  to,  on  ejectment  by  mortgagee,  877, 

except  under  redemise,  877,  note, 
mortgagor  in  possession  has  right  to,  1721. 
mortgagee  out  of  possession  not  entitled  to,  1723. 

shipped  to  consignees  of  mortgagor,  appointment  of  receiver  before  conversion, 
effect  of,  1730. 

CROWN, 

account  of  rents  and  profits  against,  1762. 
accountant  to, 

lands  of,  when  bound,  501. 

security  taken  by,  in  breach  of  duty  priority,  1294, 
attainder  or  conviction  of  mortgagee,  1445. 
attendant  term,  right  of,  to,  1443, 
civil  servant  or  officer  of, 

receiver  appointed  of,  pay  of,  840. 
Crov.n  Suits  Act,  1865.. .501,  1293. 
discharge  from  Crown  debts,  2000. 

fee  for  entry  of,  2000. 
equities  against  debtor.  Crown  subject  to  prior,  1293, 
escheat  of  equity  of  redemption, 

mortgage  of  fee  none,  on,  1443, 

term,  on  mortgage  of,  1443. 
extent  by,  501. 
foreclosure  or  sale  against,  1010. 

form  of  order,  1010,  note. 
index  of  Crown  debtors,  Ireland,  502, 
lands  of  (row  n  flebtor  bound,  w  hen,  501. 
marshalling  against,  1302. 
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])kxlgec,  rif^ht  of  Crown  against,  203. 
prior  equities.  Crown  subject  to,  121)3. 
priority  of  Crowii,  1293,  1291. 
purchasers'  mortgages,  etc.,  protoctod  agahist  Crown  debts,  Irish  Acts,  under, 

502. 
quietus,  20U0. 
receiver, 

office  under  Crown,  of,  840. 
Record  of  Title  Act  (Ireland),  1805.. .502. 

charge  on  land  recordetl  under,  when  Crown  debts,  502. 
redemption  by, 

forfeiture  on,  1442 — 1445. 

pledge  of,  203. 
registration  of  Crown  debts  and  judgments,  Irish  Act,  under,  502. 
re-registration  of  Crown  debts  and  judgments,  Irish  Acts,  under,  502. 
sale,  where  estate  vested  in,  1010. 
subject,  priority  of  Crown  to,  1293. 
term  whether  bound  by  extent  of,  1142,  note. 
Treasury  Commissioners  have  jiower  to  declare  land  free  from  Crown  debts, 

2000. 
trust  and  mortgage  estates,  no  escheat  of,  1445. 
vacating  of  Crown  bonds  and  judgments,  2001. 

CURRENT  ACCOUNT, 

mortgage  to  secure,  includes  compound  interest,  1833. 

CURTESY,  TENANT  BY, 

interest,  must  keep  doAvn,  1861. 
right  to  redeem,  1439. 

CUSTODY  OF  TITLE  DEEDS,  685,  700.     See  Title  Deeds. 

CUSTOJI, 

bill  broker  may  pledge  mixed  bills  by,  399. 

London,  of.     See  London. 

tea  trade,  lien  gives  power  of  sale  by  custom  of,  929. 

bankruptcy  of  purchaser,  application  to  court  on,  929. 

CUSTOM  OF  TRADE, 

negatives  reputation  of  ownership,  129. 

DAMAGE, 

to  mortgaged  property,  916,  917,  918,  1779,  1780. 

DAY  TO  SHOW  CAUSE.    See  Infant. 

DEAD  FREIGHT, 

lien  for.     Sec  Lien,  Non-possessory. 
meaning  of,  610,  note. 

DEATH, 

presumption  of,  1459,  1460. 

DEBENTURE  STOCK, 

power  to  raise  money  on,  278. 
under  Companies  Clauses  Act,  182. 

DEBENTURES, 

bearer,  payable  to,  are  negotiable  instruments,  167. 
Bills  of  Sale  Act,  1882,  excludes,  S3, 
blank,  issued  in,  effect  of,  168. 
choses  in  action,  whether,  1220,  note, 
covering  deed  for  securing,  effect  of,  181. 

not  a  bill  of  sale,  83,  note, 
execution  creditor  has  priority  over,  171. 
floating  security,  is  usually  in  form  of,  170. 
foreclosure  of,  179. 

no  judgment  for  unless  all  debenture  holders  served,  179,  1650,  note. 
aliter  in  case  of  sale,  ib. 
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irredeemable,  may  now  be  made,  IGG. 
judgment  for  realization  of,  179  and  note. 

court  maj'  authorize  a  mortgage  in  prioritj'  to  debentures  by  way  of 
salvage,  179,  note, 
knowledge  of  existence  of,  whether  notice  of  contents,  1082,  note, 
mortjrage  debentures,  166 — 183. 

meaning  of  term  debentures,  166. 

contents  of,  166. 

^^■hether  debentures  payable  to  bearer  are  negotiable  instruments  or  not, 
they  may  be  so  framed  as  to  have  equal  advantages,  167. 

issued  in  blank,  168. 

power  to  charge  uncalled  capital,  175. 

remedy  of  debenture  holders  when  uncalled  capital  is  charged,  176. 

effect  of  company  mortgaging  its  unissued  debentures,  177. 

when  majority  of  holders  can  bind  minority,  178. 

remedy  of  foreclosure  applicable  in  ordinarj'  cases,  179. 

foreclosure  or  sale  inapplicable  to  debentures  charged  on  public  under- 
takings, 182,  738,  807. 
who  must  be  before  the  court  to  obtain  order  for  foreclosure,  179. 

receiver  appointed  directly  securit}'  endangered,  180. 

covering  trust  deed,  due  effect  of,  181. 

of  land  issued  under  Mortgage  Debenture  Acts,  183. 
meaning  of,  83,  note, 
negotiable  instruments,  when,  167. 
pari  passu,  rank,  166,  note. 

payable  to  bearer  are  negotiable  instruments,  167. 
receiver  in  action  for  realization  of,  180,  841. 
re-issue  of  redeemed,  now  permitted,  1530. 
remedy  of  holder,  841,  1017. 
sale  by  court  for  realization  of,  2013. 

See  Floating  Secttbity. 
ultra  vires,  may  nevertheless  bind  company  by  estoppel,  171,  note, 
uncalled  capital,  where  charged  by,  175. 
winding  up  of  company,  become  immediately  payable  on,  166,  note. 

DEBT, 

ancient  remedy  by  way  of  reprisal,  491,  note. 

arrest  for,  custom  of  borough  of  Yarmouth  as  to,  491,  note. 

bill  of  sale  given  for  existing,  102. 

charge  of  debts,  mortgage  to  satisfy,  362. 

does  not  carry  interest,  1807. 

impUed  generally,  807,  808. 

lien  may  be  claimed  in  respect  of  what,  601. 

lunatic's  debts,  payment  of,  316. 

mortgage,  debt  implied  in,  8.     See  Mortgage  Debt. 

mortgagee  may  sue  in,  where,  808. 

not  where  he  has  after  foreclosure  sold  the  mortgaged  property,  1968. 

aliter  where  he  has  sold  under  power,  1969. 
order  and  disposition  clause  appHes  to  debts  due  in  course  of  trade  or  business, 

125. 
personal  remedy  against  debtor,  105 — 813. 
pawnee  may  sue  in,  where,  813. 
racing  debts,  liabilities  arising  from  non-payment  of,  447. 

bond  to  secure  monej-s  to  be  paid  in  discharge  of,  447. 

debt  incurred  in  discharging,  how  far  legal,  447,  note. 
RpecificaUy  bequeathed  may  be  paid  to  executor,  375. 
Statutes  of  Limitations,  payment  of  debt  barred  by,  780. 
Welfih  mortgage,  how  far  implied  in,  12. 

DEBTS, 

charged  on  real  estate,  359. 

purchaser  from  heir  or  devisee  not  bound  to  see  to  payment  of,  365. 

statutory  powers  to  trustees  and  executors  to  raise  monev  bv  mortgage  for 

payment  of,  359—364.  "      " 

what  constitutes  a  charge  of,  on  real  estate,  359,  note. 

DECREE, 

account  for,  against  judgment  creditor,  1759. 
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chaltuls  comf)rised  in  mortgage  of  realty,  where,  lUJU.  ' 

co-o\\-ners  agreeing  to  sale,  purchaser  pays  off  mortgage  on  entirety,  where, 

1947. 
creditor's  suit,  by  mortgagee  on  behalf  of  himself,  and  other  creditors  in,  1951. 
Crown,  for  sale  against,  1010. 

defendant  with  lirst  rigiit  of  redemption  entitled  to  what,  1937. 
enlargement  of  time  for  payment  for,  19G0. 
first  mortgagee, 

part  owner,  of  equity  of  redemption,  where,  1937. 
proving  snbvcquont  incumbrances  at  hearing,  804. 
frame  of,  for  redemption  and  foreclosure,  1932. 
non-payment  under,  1932. 
price  of  redemption  same  in  either  case,  1933. 
sale  in  place  of  foreclosure,  1932. 
fraud  or  illegal  agreement  in  cases  of,  803. 
instalments,  where  debt  payable  by,  1942. 
joint  property,  several  mortgages  affecting,  1944,  note, 
lunacy,  in  case  of,  803. 
mine,  pre-emption,  mortgage  by  one  partner  where  others  have  right  of,  1950, 

note, 
parties  bound  by,  1385. 
part-owner  of  equity  of  redemption,  right  of,  where  first  mortgagee  is  part 

owner  of,  1937. 
payment  of  money  for,  474 — 483. 
payment  of  mortgage  debt,  for, 
limited  time,  within,  1850. 
time  usually  given  by,  1952 — 1954. 
pension,  mortgage  of,  1948,  note. 
personal  representative,  whether,  power  of,  to  pledge  personalty  affected  by, 

policy,  where  security  contains  trusts  of  proceeds,  1949. 
reconveyance,  for,  1983. 
redemption  for, 

advowson  of,  741,  and  note. 

annuity  of,  1948. 

company  disputing  security  on  shares  as  forfeited,  1940. 

puisne'  mortgagee,  where  portions  of  estate  previously  mortgaged  sepa- 
rately, 1938. 
several  securities,  and  no  right  to  tack,  1938,  note. 

wife,  separate  right  to  redeem  given  to,  1944. 
sale,  for, 

form  of,  1014,  2010. 
set  off,  mortgagor  entitled  to,  1941. 
stock  and  chattels,  on  mortgage  of,  1950,  note, 
sub- mortgage,  where,  1945. 
successive  mortgagees,  where  several,  1935. 
surety,  estate  mortgaged  as,  1943. 
unusual  decree,  order  on  further  consideration  after,  1933. 


DECREE  FOR  PAYMENT  OF  MONEY, 

abated  suit,  costs  of,  479. 

certificate  of  chief  clerk  does  not  amount  to  judgment,  481. 

contingent  debt,  judgment  entered  on,  482. 

courts.  Judgment  Acts  apply  to  orders  of  what,  474. 

creditor's  right  accrues  where,  481. 

enforcement  of,  474. 

final,  must  be,  to  have  effect  of  judgment,  475. 

form  of  order,  476,  483. 

judgment  has  force  of,  where,  474,  475. 

lunacy  order  for  taxation  and  inquiry,  481. 

mode  of  obtaining,  474,  475. 

obligation  to  pay  must  appear  on,  478. 

payment  into  court  for,  483. 

payment  to  creditor,  must  be  for,  483. 

specific  sum,  must  be  for,  476. 

taxed  costs,  for,  480. 
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DEEDS.    See  "  Title  Deeds."  References  are  to  the  Paragraphs. 

DEFAULT, 

no  consolidation  of  securities  in  absence  of,  1213. 

effect  of  default  in  payment  of  mortgage  debt,  8. 

interest,  in  payment  of,  gives  right  to  sue  for  principal,  ■where,  713. 

omission  to  pay  maj"  not  amount  to,  716,  note. 

order  for  foreclosure  on,  751. 

power  of  entry  after,  reserved  to  mortgagee,  870  and  note,  879,  885  and  note. 

redemise  until  or  upon,  879  and  note. 

DEFEASAXCE, 

absolute  conveyance  with,  when  not  construed  as  mortgage,  13 — 23. 

omission  of,  when  supplied,  14. 

parol  evidence  of  omission  when  allowed,  14. 

separate  defeasance,  effect  of  taking,  15. 

DEFEASIBLE  PLTICHASE,  13—23.    See  Conditional  Sale. 

DEFECTR  E  ASSURANCES, 

covenant  for  further  assurance,  effect  of,  1125. 

bankrupt  tenant  in  tail,  1129. 
equitable  incumbrances,  where  one  defective,  no  relief,  1123. 
equity  wOl  support  against  whom,  1123  and  note. 

good  against  mortgagor,  but  not  against  subsequent  legal  mortgagees,  1 123. 
judgment  creditors,  relief  against,  1123. 
judgment  debtor  may  be  ordered  to  bar  entail,  1130. 
mortgage  suit,  rights  under,  may  be  decided  in,  1132. 
parties'  interests  misunderstood,  1126. 
priority  under,  1123 — 1132. 
sale  in  bankruptcy  in  case  of,  1036. 
security  not  defective  because  mortgagor  thought  he  had  a  smaller  estate  than 

he  really  had,  1126. 
ship,  transfer  of  equities  enforced  in  cases  of,  1131. 
subsequent  mortgagee  without  notice,  no  relief  against,  1123. 
tenant  in  tail,  confirmation  of  voidable  assurance  bv,  1127. 

bankruptcy,  1128,  1129. 

judgment  debtor  tenant  in  tail  coming  into  possession  directed  to  execute 
disentaning  deed,  1130. 
title,  mortgagor  subsequently  acquiring  good,  1124. 

DELIVERY  OF  POSSESSIOX, 

mortgage  of  chattels  vahd  without,  where,  63. 
mortgagee  bound  to  make,  on  redemption,  197C. 
pledge  of.     See  Pledge. 
order  of  court  for,  1003. 

DEiL\ND, 

covenant  to  pay  on,  imports  reasonable  time,  913. 
notice  of,  to  pay  off  v.hat  is  proper,  928. 

DEMURRAGE, 

shipowner  has  no  lien  for,  616. 

DEPOSIT   OF  TITLE  DEEDS.     See  Eqihtable  Mobtgage. 

DESTRUCTION  OF  SUBJECT  OF  SECURITY, 
effect  of,  1635,  1636. 

benefit  of  security  may  be  lost  by  destruction  of  mortgagor's  title,  1635. 
mortgagee's  rights  not  affected 'by  wrongful  transmutation  of  the  property 
into  a  different  form,  1636. 

DETERIORATION, 

mortgagee  may  restrain  from,  675. 
mortgagee's  liabihty  for,  1780. 
pledgee's  habihty  for,  916—918. 

DEVISEE, 

consohdation  against,  1215. 
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DEVISEE— continued.  References  are  to  the  Paragraphs. 

of  mortgagee's   estate  in  mortgagee!   land,  utter  furcclosure,  or    wlica  lurc- 
closure  incomplete,  710. 
after  equity  of  re<lemption  barred  by  statute,  takes  it  as  realty,  711. 

secus  if  not  barred  at  testator's  death,  ib. 
before  foreclosure,  is  merely  specific  legatee  of  debt  and  securit}-,  70S. 
but  legal  estate  vests  in  personal  representative,  707. 
power  to  mortgage  for  satisfaction  of  charge,  359 — 3(32. 
redemption  b3'  devisee  of  equity  of  redemption,  1457. 
trust  or  mortgage  estates  of,  after  31st  December,  1881 .  .329,  note,  1988. 

DEVOLUTION, 

of  freehold  legal  estate  of  mortgagee,  1989 — 1990. 

after  foreclosure  absolute,  2055. 
of  copyhold  ditto,  1991. 

DIRECrrOR.S, 

mortgage  bv,  debentures  or  deposit  of  deeds  to  secure  past  debt  of  company, 
271."^ 
bankers  of  company,  to,  271,  note, 
notice  to  company  through,  1238. 

DISBURSEMENT, 

master  of  ship,  by,  569. 

when  interest  allowed  on,  1812. 

ultimate  incidence  of,  572,  note. 

DISCHARGE      OF     SECURITY.     See  Destruction-;    Meegee  ;    Payment; 
Release  ;   Redemption  ;   Wai\-ek. 

enures  for  benefit  of  subsequent  incumbrancers,  G81. 

DISCLAIMER, 

costs,  gives  right  to,  where,  1916 — 1924. 

dismissal  of  suit  as  against  disclaiming  defendant,  2059. 

lease,  of,  by  trustee  in  bankruptc}-,  1661,  1663. 

sale  by  mortgagor  of  mortgaged  chattels  operates  as,  of  bailment,  64. 

DISCOVERY, 

immoral  securities,  right  to,  in  suits  concerning,  443.  : 
receiver  pending  action  for,  not  granted,  823. 

DISMISSAL  OF  ACTION    FOR    REDEMPTION,    2057—2059.     See  Redemp- 
tion. 

accounts,  if  plaintiff  refuse  to  ask  for,  2059. 

annuity,  of,  2058. 

defendant  not  liable  to  be  foreclosed,  against,  2059.   : 

disclaiming  defendants,  against,  2059. 

foreclosure,  operates  as,  w  here,  2058. 

non-payment  obtained  of  course  on,  2057. 

obtained,  how,  2057. 

right  of  redemption,  when  repelled  by  court,  2059. 

DISTINCT  SL'ilS, 

stamps  on  securities  for,  2087,  and  note. 

DISTRESS, 

application  of  fruits  of,  1768. 

attornment,  when  mortgagor  is  tenant  by,  882. 

devisees  of  mortgagee,  by,  888. 

licence  to  distrain  not  assignable,  885,  note. 

partners,  attorning  in  respect  of  undivided  shares  on,  889. 

power  of,  in  mortgage  deed, 

copvholds,  in  case  of,  886. 

efEect  of,  886. 

proper  form  of,  885,  note. 

transfer  of  mortgagor's  tenancj-  does  not  affect,  890. 

void  under  Bills  of  Sale  Acts,  82  and  notes, 
receiver's  power  of,  853. 
rentcharge, 

distress  for  recovery  of,  925. 

power  of  distress  may  operate  as,  886. 
several  mortgagees,  by,  under  separate  attornments,  882. 
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tenant  after  mortgage  and  before  Conveyancing  Act,  1881.  .893. 

liable  to,  by  mortgagor,  893. 

mortgagee,  by,  valid  after  recognition,  893. 
tenant  after  mortgage  and  Convej^aucing  Act,  1881.  .906 — 908. 
tenant  prior  to  mortgage,  873. 

mortgagee,  by,  875. 

mortgagor,  bj-,  874. 
tenants  in  common,  on  goods  of,  889. 
widow  and  administratrix  of  mortgagor,  on,  880,  note. 

DISTRICT  COUNCIL.    See  Power  to  Mortgage. 

DISTBINGAS, 

notice  in  lieu  of,  165,  1236. 

DIVORCE,  COURT  OF, 

effect  of  order  of,  474,  and  note. 

DOCK  WARRANT, 

indorsement  of,  1615. 

DOCUMENTS   OF  TITLE.     See  Title  Deeds. 

DomciL, 

law  of  governs  priority  of  mortgages  of  choses  in  action,  1226,  note. 

DOUBTFUL  INSTRU:MENT, 

construction  of,  how  ascertained,  12,  20. 
mortgage,  operates  as,  where,  18,  20. 
presumption  as  to,  12. 

DOWER, 

consolidation,  where  none  against,  1220. 
exoneration  in  case  of,  1340,  1341. 
redemption  by  dowress,  1438. 

DRAFTS  AND  COPIES, 

costs  of,  made  necessary  by  mortgagee's  acts,  1903. 

mortgagee  claimmg  under  deed  prior  to  December  31st,  1881,  whether  bound 
to  produce,  689. 

DRAINAGE  AND  IMPROVEMENT  ACTS, 
securities  under,  331 — 34  L 

DUPLICATES, 

stamps  on,  2081. 

DYER, 

has  specific  but  not  general  lien,  027,  629,  note. 


ECCLESIASTICAL  BENEFICE.     See  Void  Securities. 
charge  on,  deed  attempting  to  create  how  far  good,  458. 

permitted  in  Ireland  during  life  of  mcumbent,  1300,  note, 
receiver  cannot  be  appointed  of,  845. 
securities  upon,  350—358.     See  Power  to  Mortgage. 

under  Gilbert's  Acts,  350—358. 

EJECTMENT, 

mortgagee's  action  for  stay  of,  under  7  Geo.  2,  c.  20.  .746,  and  note. 

stay  of  on  ground  of  entangled  accounts,  727. 
mortgagee's  right  of,  may  be  reserved  on  redemise,  885. 
mortgagor  liable  to,  on  what  terms,  877,  878, 
redemption  facilitated  in,  747,  note, 
remedy  of  lessee  of  mortgagor  upon,  892. 
small  tenements,  in  case  of,  891. 
unregistered  mortgagee,  service  of,  1267. 

ELEGIT, 

equitable  execution  without  issuing,  758. 

[  40  ] 


INDEX. 

ENFORCEMENT,  References  are  to  the  Paragraphs. 

of  security,  effect  of  agreement  to  postpone.     Sco  iSuiT,  sub-head  2. 

ENGINEER, 

specific  lien  of,  628. 

EQUITABLE  ASSIGNMENT, 

ascertainment  of  amount  of  debt  or  fund  not  necessary  in,  228. 

assignment  of  choscs  in  actioA  formerly  invalid  at  law  but  not  in  equity,  231. 

charges  on  particular  fund  must  be  clear,  23U. 

cheque  is  not,  230. 

clear  engagement  that  fund  shall  bo  liable  to  debt  necessary,  230. 

debtor  with  notice  of,  is  bound  to  pay  assignee,  234. 

debtor  with  notice  of,  when  liable  to  pay,  234. 

distinction  between,  and  bills  of  exchange,  226. 

effect  of  Judicature  Act  as  to  assignments  of  choses  in  action,  232. 

equitable  assignee  not  bound  to  use  same  diligence  as  the  holder  of  a  bill,  227. 

equitable  assignee  subject  to  wilful  default,  227. 

essentials  to  validity  of,  228. 

holder  of  fund  effectual  against,  after  notice  to,  234. 

concurrence  of,  whether  necessary,  230,  232. 

partner  in  firm,  229. 
how,  may  be  created,  225. 
indemnity,  debtor  cannot  demand,  234. 
Judicature  Act,  rule  as  to,  under,  232. 

assignment  by  way  of  charge,  what  is,  233. 

effect  of  assignment  proved  to  be  by  May  of  charge,  233. 
nature  and  effect  of,  225—227. 
order  by  a  firm  directed  to  a  member  thereof,  229. 
quaere  whether  choses  in  action  can  be  assigned  verbally,  233. 
requisites  of,  225—228. 
stamp  on,  226. 

what  is  sufficient  notice  of,  230. 
writing,  whether  necessary  for,  225. 

EQUITABLE  LIENS.     See  Liens,  Non-possessoky. 

EQUITABLE  MORTGAGE, 
accretions  to,  35. 

affects  all  mortgagor's  interests  in  property  comprised  in  deposited  deeds,  1181. 
agreement  preliminary  to  mortgage  is  not,  26. 
all  mortgagor's  property  present  or  future,  of,  24. 
bankruptcy,  when  valid  in,  38. 
classification  of,  25. 

conditional  limitation  determines  interest  under,  when,  463. 
consolidation  of,  1222—1225. 
copyholds  of,  effect  of  on  heriots,  42. 
covenant  not  to  assign,  when  no  breach  of,  463. 
covenant  or  agreement  creates  equitable  charge,  where,  220. 
created,  how,  24,  25,  26. 
definition  of,  24. 

deposit  by,  27 — 37. 

parol  evidence  of  arrangements  in  separate  instruments,  224. 
deposit  of  deeds  by,  27 — 37. 

accretions,  right  to,  35. 

agreement,  extending  operation  of,  36. 

all  the  deeds  need  not  be  deposited,  28. 

attested  copy,  not  by,  29. 

certificate  of  registration,  by,  31. 

creditors'  firm,  change  in,  36. 

covers  all   the  mortgagor's  beneficial  interest  in  the  ^iroperty  comprised 
in  deeds,  35. 

rights  of  mortgagee  under,  1004. 

six  months' notice  to  redeem,  or  interest  in  lieu  thereof  not  necessary',  1500. 

custody  of  debtor,  documents  remaining  in,  33. 

custody  of  third  party,  documents  remaining  in,  34. 

debts  covered  by,  what,  36. 

executuag  agreement  to  create  in  future,  effect  of,  27. 

fixtures,  right  to,  under,  71. 
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deposit  of  deeds  by — continued. 

further  advances  on,  3G. 

i  in  perfect  transfer  operates  as,  26. 

intention  to  create,  how  shown,  32. 

land  certificate,  by,  deposit  of,  31. 

memorandum  referring  to  property  not  comprised  in  deeds,  35. 

novation,  36. 

onus  of  proving  that  deposit  by  way  of,  was  made  as  security  lies  on 
creditor,  37. 

operation  of,  35. 

parol  evidence,  how  far  admissible,  27,  32,  34. 

partnership  continuing  after,  change  in,  35. 

receipt  for  purchase  mone}',  dejoosit  of  by  way  of,  29. 

registered  lease,  office  copy  of,  31. 

registration  of  mortgage  by  deposit,  whether  necessary,  53. 
equitable  sub-mortgage,  of,  30. 
extension  of, 

debt  of  other  creditors  to,  36. 

effected,  how,  36. 

further  advance  to,  36. 
firm,  to,  36. 

legal  estate,  mortgagee  entitled  to  call  for,  124,  2040. 
memorandum  or  deposit  essential,  27. 
mortgage  may  be  so  drafted  as  to  enable  mortgagee  to  vest  legal  estate  in 

trustee  for  himself  hy  vesting  declaration,  2040. 
nature  of,  24 — 26. 
notices  necessar}^,  38,  1226. 
operation  of, 

beneficial  interest  of  debtor,  onLy  on,  35. 

debts  covered  by  deposit,  what,  36. 

extent  of  security,  how  measured,  35. 
order  and  disposition  clause  applies  to,  38. 
order  for  inspection  of  memorandum,  701. 
parol  agreement  Avithout  deposit  insufficient,  27,  34. 
personalty  of, 

notice  where  necessary,  38,  1226. 
property  assignable  by,  24. 

question  whether  remedy  by  foreclosure  or  sale,  1002. 
registration  of,  in  local  registries,  53. 

Yorkshire  Act  applies  to  deposits  -ndthout  memorandum,  ib.,  note, 
remedy  on,  1002—1006. 
shares,  of,  valid,  24. 

deposit  of  blank  transfers,  remedy  on,  24. 
ships  of, 

dej:)osit  of  registered  mortgage,  by,  25,  140. 

Merchant  Shipping  Act,  under,  140 — 144. 
sub-mortgage  of,  30. 
trustee,  mortgagor  declaring  himself  a,  and  giving  mortgagee  power  to  appoint 

a  new  trustee  in  his  place,  27,  note. 
WTiting  or  deposit  essential,  27. 

EQUITY  OF  REDEMPTION.     See  Redejiptiok,  Equity  of. 

EQUITY  TO   A  SETTLEMENT, 

securities  by  married  ^\■omen,  how  affected  by,  301,  304. 

ERROR.    See  Accounts  and  Opening  Foreclosuee. 

ESCHEAT. 

equity  of  redemption,  in  case  of,  1442 — 1445. 

ESTATE  of  mortgagee, 

devise  of,  formerly  allowed,  708. 

since  1881  cannot  be  made,  709. 
devolution  of,  708. 

now  vests  in  personal  representative,  709. 

foreclosure  or  release  after,  passes  as  real  estate,  710. 

after  equity  of  redemption,  barred  by  Statute  of  Limitations,  711. 

ESTATE   TAIL  of  infant  cannot  be  disentailed  and  mortgaged,  313 
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ejectment,  whether  pccuhar  to,  901,  note.  ^     " 

grant  or  covenant  for  title,  does  not  arise  on  mere,  872,  note 

lease,  operates  only  during  and  to  extent  of  interest  granted  by,  901,  note 

mortgagee  cannot  effect  rights  which  he  has  acknowledged,  735 

mortgagor  s  interest  by,  passes  by  descent  or  purchase.  899. 

reversiuii  ot  mortgagor,  by,  899. 

tenant  of  mortgagor,  bound  by,  where,  898. 

copyholds,  899,  note. 

mortgage  disclosed  by  lease,  899,  note. 
ultra  vires  security  may  be  good  by,  270. 

EVIDENCE, 

attesting  witness,  of, 

beneficially  entitled,  801. 

fraud  alleged,  where,  801. 

mortgagor's  evidence  cannot  take  place,  of  801,  note, 
bill  of  sale, 

affidavit,  filing,  and  registration  of,  109. 

office  copy  of  registered  bdl,  112. 
debt,  of  existence,  of,  1718. 
lost  security  of,  801. 

lunacy  of  mortgagor,  alleged,  where,  803. 
mortgage  debt,  of,  1718. 

solicitor  to,  for  costs,  1720. 
payment  of  mortgage  money,  of,  1718 — 1720. 

books  of  mortgagor's  deceased  solicitor,  1719. 

required  when,  802. 

solicitor  for  costs,  1720. 

transactions  between  solicitor  and  client,  1720. 
security  of,  at  hearing,  801,  802. 

onus  on  creditor,  805 — 813. 

subsequent  incumbrances,  proof  of,  entitles   first   mortgagee  to  immediate 

decrees,  804. 
validity  of  disputed  security,  802,  803. 
voluntary  settlement,  of  maker  of,  803. 
Act  to  amend  the  Law  of,  701,  and  note. 

EXECUTION, 

actual,  must  be,  in  order  to  create  judicial  lien  on  land,  468. 

attachment  by.     See  Garnishee  Order. 

creditor  may  buy  of  sheriff,  937. 

"  delivery  in  execution,"  what  amounts  to,  1015. 

equitable  execution  after  Judicature  Acts,  759. 

receiver  by,  866. 
imprisonment  under  Debtors  Act,  does  not  affect,  1589. 
Irish  Judgment  Acts,  under,  473. 

beneficial  interest  of  debtor  operates  only  on,  473. 

chattel  interests  in  land,  473. 

sums  under  150Z.,  for,  473. 
person  of  debtor,  against,  717. 
railway  company,  none  against  rolling  stock  or  plant  of,  738. 

even  though  line  closed  for  traffic,  738. 
receiver,  by  appointment  of,  863, 
registration  of  Crown  debts,  for,  501. 

EXECUTOR.     See  Trustees. 

lis  pendens,  how  affected  by,  1116. 

power  to  mortgage  or  pledge  personalty,  372 — 375. 

what  debts  within,  374. 
securities  by,  on  real  estate,  where  testator  died  smee  1897.  .359.     See  Poweh 

TO  Mortgage. 
securities  by  on  real  estate  where  testator  died  before  1898.  .360— 363.     See 
Power  to  Mortgage. 
inquiry  by  mortgagee,  when  necessary,  363  and  note,  and  372,  376. 
lapse  of  time  after,  effect  of,  363. 
power  of  sale,  whether  executor  may  give,  370. 
private  debt,  for,  375. 
surviving  partners  deahng  with,  ^vhen  protected,  where,  377. 
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EXONERATION.    See    Contribution;     Liability;     Locke    King's    Act; 

ilARSHviXLINO. 

alienation  of  estate  without  indication  of  intention  to  exonerate,  1321. 

appointees  under  power  of,  1358. 

case  where  person  entitled  to  be  exonerated  out  of  personalty  becomes  entitled 

to  personalt}-,  1344. 
cases  under  old  law  ^vhcre  owner  of  equit}'  of  redemption  not  liable  for  debt. 

1334. 
contribution  by.     See  Contribxjtion. 
covenant  to  convey  estate  discharged  from  debt  by,  1321. 
covenant  for  payment  by  substituted  o^vner, 
estate  held  in  common,  1321. 
estate  not  generally  exonerated  by,  1321. 
transfer  upon,  1321. 
covenant  of  indemnity  by  heir,  not  adoption  of  debt,  where,  1344. 
devise  for  jjayment  of  debts,  by,  1324. 

devisee  becoming  executor  of  mortgagor,  dies  before  proving  will,  Mhere,  1344. 
dowress, 

mortgage  debt  of  husband  takes  subject  to,  1340,  1341. 
ordinary  debts  of  husband,  aliter,  1340. 
election, 

to  take  one  estate  after  mortgage  of  other,  effect  of,  1351. 
by  mortgagee  of  his  remedy  does  not  affect,  1318. 
equity  of  redemption,  severmg  from  personal  liabihty  for  debt,  1318. 
estate,  of, 

covenant  for  payment,  by,  1321. 
custom  of  London,  by,  1319,  note, 
intention,  by  express,  1320. 
limited  owner  paying  off  charge,  of,  1534. 
representatives  of  mortgagor,  as  between,  under  old  law,  1319. 
estate  not  exonerated, 

heir  or  de\asee  acquiring  mortgagor's  personalty,  as  between  representa- 
tives of,  1344. 
personalty  of  heir  or  devisee  receiving  no  benefit,  1345. 
but  purchaser  or  even  voluntary  grantee  of  part  of   incumbered  estate 
prima  facie  entitled  to  be  exonerated  by  the  residue,  1350. 
exchange  of  part  of  mortgaged  estate,  on,  1350. 

heir  or  devisee  mortgaging  to  discharge  debts  of  ancestor  or  testator,  1345. 
husband  and  wife  mortgaging  wife's  estate,  1339. 

creditors  of  husband,  wife's  right  to,  against,  1342. 

preferred  to  wife  claimmg  against  husband's  assets,  1341. 
husband  paying  off  mortgage,  1338. 
inherited  mortgaged  estate,  1338. 
joint  power,  under,  1339. 
parol  evidence,  admissible  where,  1343. 
presumption  that  it  is  for  husband's  benefit,  1338. 
redemption  by  wife  surviving,  1338. 
third  party,  for  benefit  of,  1338. 

parol  evidence,  1338. 
wife,  for  benefit  of,  1338. 
husband  treated  as  surety,  where,  1337. 
intention  to  exonerate  personalty, 

cases  where  personalty  was  not  bound  under  old  law,  1325. 

clear  expression  of  mtention  necessary  under  old  law,  1322. 

faUure  of,  1323. 

exoneration  when  intended  only  operated  for  benefit  of  person  intended, 

insufEcient  expression  of,  1324. 
interest  on  charge,  from  payment  of,  1855  and  note, 
involuntary  charge,  1336. 
legatee  of  personal  chattel  specifically  bequeathed,  and  subsequently  pledged, 

limited  owner  paying  off  charge,  of  estate  of,  1533,  1534. 

lunatic,  as  between  representatives  of,  1353. 

I»cke  King's  Act.     See  Locke  King's  Act. 

marshaUing.     See  JLuiSH^VLLlNG. 

money  raised  under  a  power  and  subsequently  repaid,  1335. 

nature  of  mortgage  debt,  1318. 
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order  of  applying  assets  for  payment  of  mortgage  debt,  1317. 
part,  of  residue,  by,  1345. 
pcrsonalt}',  of, 

devise  for  payment  of  debts,  by,  1324. 

heir  or  devisee  of  mortgagor,  1334. 

intention  expressed  to  exonerate,  1322 — 1324. 

old  law,  under,  1334. 

personalty  reeeiving  no  benefit,  1343. 

power,  mortgagor  under,  133-5. 

purchaser  from  mortgagor,  1334. 

surety  of,  1337. 

wife's  estate  mortgaged  as  surety,  1338 — 1341. 
personalty  of  mortgagor  was  originally  liable,  1319. 
personalty  of  under  new  law.     See  Locke  King's  Act. 
purchaser  of,  of  part  of  incumbered  estate,  1350. 

or  even  a  voluntary  grantee,  ib. 
summary  of  exceptions  under  old  law,  1321. 
pledge,  specific  legatee  of,  1319. 
real  and  personal  representatives  of  heir  or  devisee  dying  after  acquiring 

mortgagor's  personalty,  as  between,  1344. 
real  estate  was  entitled  to,  imder  old  law,  1319. 
residue  of,  by  part,  1345. 
sale  of  part  of  mortgaged  estate,  on,  1350. 
securities  subject  to  old  law  exonerating  personalty,  1319. 
surety  as  to,  1337. 

surety,  on  redemption  of  estate  mortgaged  as,  1944,  note, 
tenant  for  life  with  power  exercising  it  only  by  way  of  mortgage,  1336. 
widow  claiming  dower  out  of  mortgaged  estate,  1340. 

when  postponed  to  other  creditors,  1341. 
wife's  estate  of, 

admission  of  parol  evidence,  1343. 

ante-nuptial  mortgage  of,  husband  joining  in,  1338. 

exception  to  wife's  claim  to  be  exonerated,  1339. 

rights  of  husband's  creditors  against  mortgaged  estates,  1342. 

surety,  treated  as,  where,  1338. 

EXPECTANCIES.     See  Reversionary  Interests. 
relief  against  oppressive  securities  of,  432,  435,  436. 

EXPENDITURE, 

by  mortgagee  in  possession,  what  allowed,  1775,  1782 — 1784.  See  Improve- 
ments. 

on  the  property  of  others.  See  Liens,  Non-possessoky,  Equitable 
Liens  (3). 

EXPRESS  TRUST, 

redemption  does  not  extend  time  for,  1407. 
remedy  of  cestui  que  trust  under,  778. 

EXTENT.    See  Crown. 

EXTORTION.     See  Void  Securities  and  Reversionary  Interests. 

jurisdiction  over,  not  affected  by  repeal  of  usury  law  or  by  Act  relating  to  sale 

of  reversionary  interests,  432. 
risk  excessive,  may  justify  heavy  interest,  431. 
security  obtained  by,  bad,  432. 

FACTOR.    See  Agent;  Broker. 
lien, 

bankruptcy  of  principal,  effect  of,  666. 

general  lien,  how  far,  666. 

specific  Uen,  extent  of,  666. 

unauthorised  sale  on  behalf  of  another  factor  gives  no  lien  against  principal, 
666. 
pledge  before  Factors  Acts, 

authoritj',  insufficient,  where,  383. 

extent  of  power  to,  383. 

tortious,  383. 
pledge  or  hen  under  Factors  Acts,  383—397.     See  Factors  Acts. 
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FACTORS  ACT,   1889.  .383—397.  References  are  to  the  Paragraphs. 

Act  oiilj-  protects  bond  fide  pledges  without  notice,  387.  -^—^—^.^ 

what  constitutes  notice,  ib. 
agreements  through  clerks,  393. 
apart  from  Factors  Act  powers  of  mercantile  agents  to  bind  principal  very 

limited,  383. 
definition  of  "  goods,"  385. 

documents,  385. 

person,  385. 

pledge,  385. 

possession,  385. 
factor  may  pledge  equity  of  redemption,  389. 
loan  to  pay  joint  debt  of  factor  and  lender,  388. 
mercantile  agents,  pledges  by,  383—397. 

when  mercantile  agents  are  acting  in  their  business  as  such,  387. 
mode  of  transferring  documents  of  title,  395. 
notice  that  mandate  was  to  sell  not  necessarily  notice  that  factor  forbidden  to 

pledge,  388. 
)>ledgcs  of  documents  of  title,  390. 
])ledge  for  antecedent  debt,  391. 

jjower  of  mercantile  agents  with  regard  to  disposition  of  goods,  386. 
])owers  of  Act  in  addition  to  extraneous  powers,  397. 
jjrovisions  as  to  consignors  and  consignees,  394. 
rights  acquired  by  exchange  of  goods  or  documents,  392. 
sale  of  goods  need  not  be  agent's  business,  388. 

saving  of  rights  of  true  owner  against  factor  and  also  to  redeem,  396. 
who  are  mercantile  agents  for  purposes  of  Act,  384. 

FACTORY  OR  WORKSHOP, 

Mithin  Bills  of  Sale  Acts,  85. 

FARRIER, 

specific  lien  of,  627. 

FELLOWSHIP, 

profits  of,  how  far  assignable,  456. 
receiver,  whether  appointed  of,  843. 

FE3IE  COVERTE.     See  Married  Woman. 

FIDUCIARY   POSITION, 

person  standing  in  towards  mortgagor  takes  transfer  of  the  mortgage  for  latter's 
benefit,  1735. 

FIXES   AND   RECOVERIES   ACT, 

married  woman's  power  of  mortgaging  under,  300. 

FIRE, 

insurance.     See  Insurance. 

pawnbroker  liable  for  damage  or  loss  by,  917. 

FIXTURES, 

Bills  of  Sale  Acts,  provisions  in  relation  to.     See  Bills  of  Sale  Acts,  supra. 

excluded  from  securit}^  by  imphcation,  70. 

"  fixtures,"  what  passes  under  term,  72,  and  note. 

articles  essential  to  use  of  fixtures,  73. 
land,  generally  pass  with  mortgage  of,  69. 

even  when  tenant's  fixtures,  ib. 

even  when  hired  by  mortgagor  under  hire  purchase  agreement,  69. 

exceptions  to  the  rule,  69. 
loose  parts  of,  73. 

mortgage  effects  after-acquired,  where,  69,  70. 
mortgages  of  leaseholds,  rule  as  to  vesting  of,  applies  to,  71. 

equitable,  rule  applies  to,  71. 
regLstration  of  bills  of  sale  of,  when  required,  87. 
removal  of,  mortgagee's  right  to  prevent,  675. 
sever,  right  of  mortgagee  of  lessee  to,  71. 

FLOATING  SECURITY  BY  PUBLIC  COMPANY, 
covenng  deed,  effect  of,  181. 
not  a  bill  of  sale,  83,  note. 
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T^T  ^  .  ,„,,r^                                                        References  are  to  the  Paragraphs, 
FLOATING    SECLlllTY   BY   PUBLIC  COMl^AHY-continued.      ^-■^^~ 

c-acct  of,  geiKTiilJy,  170. 

in  case  of  a  railway  and  other  companies  incorporated  by  Parliament,  174. 
on  a  subsequent  execution  against  the  company's  assets,  171. 

enables  company  to  create  other  Hxed  charges  in  priority,  172. 

execution  against  company,  eCfeet  of  on,  171. 

following  mortgaged  property  wrongfully  converted,  1G36. 

judgment,  form  of  in  action  by  debenture  holders,  179  and  note 

meaning  of  term,  l(j'J. 

sot-off,  does  not  prevent,  1G9,  note. 

subsequent,  docs  not  take  priority  over  former  ones,  172. 

uncalled  capital  may  be  included  in,  175. 

use  of  the  term,  not  necessary  or  essential  to  creation  of  one,  173. 

FLOATING  SECURITY  BY  PRIVATE  INDIVIDUAL,  24. 

FOLLOWINC   MORTGAGED   PROPERTY, 
^^Tongfully  converted,  1G3G. 

FORECLOSURE, 

absolute,  see  Order  Absolute. 

accounts  in,  ahva3^s  ordered  unless  by  consent,  981,  1717. 

action  for, 

assigned  to  Chancery  Division,  988,  note, 
commencement  and  nature  of,  988 — 990. 
effect  of,  on  mortgagee's  other  remedies,  717. 
may  include  a  claim  for  personal  payment,  990. 
administration  and,  1951  and  note, 
advowson,  of,  1006. 

agreement  to  restrict  right  of,  712,  713,  1394,  note, 
apphcation  of  mortgage  money  raised  bv  trustees,  994. 
allowed  even  where  debt  in  partly  repaid,  986. 
bankruptcy  trustee,  by  or  against,  1026. 
bankruptcy  does  not  interfere  with  right  to,  1026. 
charge  without  condition  gives  no  riglit  of,' 1011. 
chattel,  mortgagee,  of,  has  right,  but  pledgee  not,'  928. 
chattels  and  land,  of,  1949. 
blended  property  (real  and  personal)  of,  1949. 
conditional  sale,  none  on,  22. 
consolidation,  1213,  and  note. 
Court  of  Bankruptcy,  whether  ordered  in,  1025. 
Crown,  not  decreed  against,  1010. 

debenture  holders  by,  all  must  be  before  the  court,  179  and  1650  note 
decrees  for,  binding  on  whom,  1385. 

good  defence  to  redemption  action,  where,  1385. 

subject  to  paramount  claims,  1985. 
default  in  payment,  none  till,  712. 
depositee  of  title-deeds  may  have,  where,  1004. 
dishonour  of  bills  given  in  payment,  leaves  right  to,  1510. 
dismissal  of  redemption  action  equivalent  to,  2058. 
enforcing  personal  remedy  re-opens  foreclosure,  991,  1967 
enlarging  time  for,  1955—1966.     See  Postponement  of  Fokeclosuee 
equitable  mortgagee's  right  to,  1002. 
equity  of  redemption  may  be  released  out  of  court  so  long  as  release  not 

contmgent  on  non-payment,  984. 
fund  not  applicable  until  payment,  none  where,  1011. 
illegal  agreement  subsequent  to  securitv,  803. 
infant,  against,  1007. 

instalments,  where  debt  payable  by,  1942. 
interest  on  interest  whether  allowed  in  suit  for,  1836—1838. 
Ireland,  sale  instead  of,  in,  996. 
joinder  of  other  causes  of  action,  w  ith,  806,  990. 
joint  mortgagees,  where,  993. 
judgment  creditor  has  right  to,  qu^re,  1013. 

semble  that  judgment  debtor  entitled  to  usual  six  months  to  redeem,  1953 
judgment  for,  general  form  of,  1932,  and  notes. 

where  successive  mortgages,  1934,  2062. 

where  certificate  dispensed  with,  1932,  note. 

where  receiver  has  been  in  receipt  of  rents,  ib. 
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judicial  process,  must  be  bj-,  981. 

judicial  sale,  an  alternative  to,  987. 

Land  Transfer  Act,  under,  1012. 

legal  mortgage,  is  strict  right  of,  1001. 

lunacy  of  mortgagor  set  up  in  action  for,  803. 

maj-  be  granted  without  an  accomit,  981. 

mortgagee  interested  in  security  cannot  have,  1008. 

mortgagee  of  equity  of  redemption  may  have,  1002. 

mortgagee's  other  remedies,  how  affected  by,  717,  19G7. 

nature  of,  980. 

not  confined  to  mortgages  of  land,  985. 

opening  foreclosure,  1955 — 1975.     See  Opening  Foreclosuee. 

order  absolute.     See  Okder  Absolute. 

originating  summons,  by,  989. 

part  owner  of  debt  cannot  have  on  part  of  estate,  993. 

parties  necessarj-,  in  a  debenture  holder's  action  for,  179. 

parties  to  action,  1643.     See  Parties. 

personal  remedy  may  be  joined  ^^•ith  claim  for,  806. 

possession  or  admittance  not  necessary  before  action,  988. 
claim  should  ask  for  possession,  2055. 
if  taken  must  be  stated,  988. 

postponement  of,  1955 — 1966.    See  Postponement  of  Order  Absolute. 

power,  mortgage  bj'  trustees  under,  994. 

power  of  sale,  express  or  statutory,  does  not  affect  right  of,  980. 

power  of  sale  conferred  on  courts  by  statute,  997. 

practice,  where  several  mortgagees,  and  some  refuse  to  be  co-plaintiffs,  993. 

proof  of  subsequent  incumbrancers  in,  804. 

public  undertaking,  738,  1009. 

puisne  incumbrancer,  decree  in  favour  of,  does  not  prevent  prior  incumbrancer 

suing,  718. 
receipt  given  for  debt  and  dishonour  of  bills  given  in  payment,  1510. 
receiver  appointed  in  suit  for,  838. 

reconveyance  to  redeeming  party,  form  of  judgment  as  to,  1983. 
redemption.  Act  to  facilitate,  in  mortgage  suits,  747. 
redemption  action,  effect  of  dismissal  of,  992. 
registered  chargee  under  Land  Transfer  Act  may  have,  1012. 
restriction  on  right  of,  valid,  712,  713,  1394,  note, 
reversion  of,  1006,  1011. 

sale  in  foreclosure  suits,  995 — 998.     See  Sale. 
sale  instead  of,  where  mortgagor  is  an  infant,  1007. 
security  by  May  of  trust  for  sale  gives  no  right  to,  1011. 
several  joint  mortgagees,  by,  where  some  refuse  to  be  plaintiffs,  993. 
staying  proceedings  in  suit  for,  751. 
sub-mortgage,  in  case  of,  1945,  1946. 
successive  periods  of  redemption,  982,  1712,  1954. 
tenant  for  life  redeeming  cannot  foreclose  remainderman,  1435. 
time  generally  allowed  for  redemption  in,  1952. 
title  cannot  be  debated  in  suit  for,  988. 

transfer  of  action  to  Queen's  Bench  Division  not  allowed,  1026. 
trust  deed  for  creditors  gives  no  right  to,  1011. 
trust  for  sale,  mortgage  by  way  of,  gives  no  right  to,  1011. 
usual  period  allowed  for  redemption,  982. 
Welsh  mortgage,  none  under,  10. 

FOREIGN  ATTACHMENT.    See  Garnishee  Order. 

FORFEITURE, 

assignment  or  underlease,  of,  no  relief  agamst,  47. 

breach  of  covenant  on  lease,  relief  against,  under  Conveyancing  Act,  1S81...47, 

Conveyancing  Act,  1881,  s.  14,  to  what  transactions  applicable,  47. 

reLef  can  only  be  given  before  forfeiture  is  completed,  except  where  forfeiture 

18  for  non-payment  of  rent,  or  for  not  insuring,  47,  48. 
defeasible  purchase,  none  of,  22. 
redemption  by  Crown,  on,  1442. 

security  by,  upon  breach  of  restraint  on  alienation,  463 — 465. 
voluntary  judgments,  effect  of,  403. 
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FORGED  TRANSFERS  ACT,  References  are  to  the  Paragraphs. 

power  to  societies  to  raise  money  for  purposes  of,  298,  note. 

FORGERY, 

security  given  to  person  wliu  honours  forged  bill,  lol. 

FRAUD, 

constructive  notice,  how  affected  by,  1075. 

judgment,  in  case  of,  803. 

mortgage  deed  impoacht-d  for,  how  proved,  801. 

mortgage  fraudulently  made  to  appear  absolute  conveyance,  not  corrected  at 

instance  of  parties  to,  15. 
omission,  by,  of  usual  requisites  of  a  mortgage,  14. 
priority  lost  by,  where,  1184 — 1199.     See  Priority. 
Bohcitor,  of,  of  both  mortgagor  and  mortgagee  who  bound,  1511,  note. 

FRAUDULENT  PREFERENCE.     See  Bankruptcy. 

FRAUDULENT  SECURITIES.     See  Void  Securities. 

assignment  not  followed  by  possession,  good  against  whom,  425. 
I)ankruptcy,  effect  of,  in,  410,  413. 
creditors  and  others  void  against,  where,  419. 
fraudulent  preference,  413,  414. 
liquidation  by  arrangement,  effect  of,  in,  417. 
j)ledge  of  goods  by  vendor,  416. 

possession  of  chattels  and  deeds  after  absolute  assignment  shows  fraud,  except 
where,  424. 

delivery  inconsistent,  with  transaction,  425. 

other  circumstances  under,  425. 

ownership  notorious,  425. 
purchasers  void  against,  where,  426. 
statute  13  Eliz.  e.  5,  void  under, 

advances  save  deed,  where,  419. 

assignee  without  notice,  not  against,  419. 

assignment  of  bulk  of  property  where  bad,  423. 

bond  fides  necessary  to  save  deed,  422. 

charging  order,  necessary,  where,  420. 

choses  in  action,  420. 

copyholds,  420. 

creditors  delayed,  deed  valid,  although,  423. 

creditors  delaj^ed,  where,  423. 

execution,  withdrawal,  or  non-issue  of,  whether  good  consideration,  423. 

fraud  inferred,  where,  422. 

insolvency  of  grantor,  effect  of,  422. 

power  to  carry  on  trade  of  debtor,  where  good,  423. 

subsequent  creditors,  where  bad,  against,  421. 
statute  27  Eliz.  c.  4,  void  under,  426 — 428.     See  Void  Securities. 

construction  of,  427. 

effect  of  statute,  426. 

equitable  mortgagee  is  purchaser,  within  Act,  428. 

saving  for  bond  fide  purchasers,  426. 
statute  24  &  25  Vict.  c.  96,  ss.  75,  76,  fraudulent  pledges,  928,  note. 

FREEHOLD. 

usual  form  of  mortgage  of,  39. 

FREIGHT, 

assignable  without  regard  to  Shipping  Acts,  how  far,  145. 

cargo  of  whaler  not  incident  to  ship,  146. 

future,  mortgage  of,  65. 

liable  for  expenses  of  voyage,  1261. 

lien  for, 

extent  of,  609. 

revives  on  recapture  of  ship,  1635. 
lien  on, 

damage  to  another  ship,  for,  578,  579. 

salvage,  expenses,  for,  575. 

wages  and  subsistence,  for,  567. 
mortgagee  of  ship  in  possession  entitled  to,  1256. 
mortgagee  of,  when  postponed,  1256. 

priority  of,  under  mortgage  of,  1259 — 1261. 
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FRIENDLY  SOCIETIES,  References  are  to  the  Paragraphs. 

banking  company,  not  an  oflScer  within  Act  of  1875.. .1310. 
covenant  for  payment  of  subscriptions  to,  not  extinguished  by  receipt  vacating 
mortgage,  812. 

priority  of  societv  for  debts  of  officer,  13 IG. 
securities  by,  297—298. 

FUND  IN  COURT, 

priority  of  mortgages  of.     See  PKiOEiTy. 

FURNITURE.    See  Ciiatxels  ;  Bills  of  Sale  ;   Hire  Purchase  Agreements. 

FURTHER   CHARGE, 

equitable  mortgage  extended  to  by  parol  or  otherwise,  36. 

legal  mortgage,  aliter,  ib. 

puisne  mortgage,  after  notice  of,  1157. 

stamp  on,  2087,  2094. 

FUTURE  ADVANCES, 

rate  of  interest  on,  1845. 

security  extending  to,  is  postponed  to  advances  made  )3y  third  party  before  the 
advances  contemplated  by  the  security  are  actually  made,  1157. 

even  where  the  mortgage  deed  imposes  obligation  to  make  further  advance, 
1157. 
aliter  where  the  further  advance  compulsor}'  under  a  guarantee  to 
third  party,  1165,  note. 

FUU'URE  CALLS, 

mortgage  of,  175,  176,  287. 

FUTURE  PROPERTY, 

assignment  or  mortgage  of,  65 — 68,  411. 

covenant  to  settle,  when  void,  411.     See  Void  Securities. 

how  far  included  in  mortgage  of  present,  68.     And  see  Fixtures. 


GAMING  DEBT, 

money  lent  for  payment  of,  is  now  an  illegal  consideration,  447. 

GAMING  SECURITIES,  on  contracts  of,  447. 

bond  fide  assignee  without  notice  of  illegality,  447. 

delivery  up,  when  ordered,  ib. 

equitable  remedies  against,  ib. 

illegal  consideration,  deemed  to  have  been  made  for,  ib. 

GENKRAL  AVERAGE, 
lien  for,  574. 

GENERAL  CHARGE  on  aU  debtor's  property  present  and  future,  24,  and  see 
Floating  Security  by  private  individual. 

GENERAL  POWERS,  securities  under.     See  Power  to  Mortgage,  265—274. 

GILBERT'S  ACTS, 

securities  on  ecclesiastical  benefices,  under,  350 — 358. 

GOODWILL, 

htiielit  of,  belongs  to  mortgagee,  680. 
compulsory  sale,  on,  ib.,  2010. 

but  as  between  heir  and  next  of  kin  of  mortgagor,  the  heir  will  have  to 
bear  the  burden  in  exoneration  of  goodwill,  680. 

GROWING  CROPS.    See  Crops. 

<;UARDIAN, 

aH.si;rnee  of  mortgage,  accounts  how,  1755, 
purchase  of  incumbrance,  by,  1735. 
re<icmption,  by,  1440. 
tender  of  debt,  by,  1508. 
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GUERNSEY,  References  are  to  the  Paragraphs. 

is  a  home  port,  257. 


HALF-PAY, 

pledge  or  sale  of  ofliccr's,  454. 
receiver,  whethur  uppointod  of,  844. 

HEIR, 

absence  of,  Attorney-General  luiist  be  joined  in  action,  1077,  1700. 

co-heiress,  one  may  sue  anotlicr  liciug  devisee  of  equity  of  redemption,  I4G3. 

consolidation  against,  1220. 

estoppel,  mortgagor's  interest  as  lessor  by,  descends  to,  899. 

mortgagee  of, 

before  foreclosure  or  release,  is  trustee  for  executor,  708,  1099. 

foreclosure  absolute  or  incomplete,  right  of  heir  after,  708. 

since  January  1st,  1882,  legal  estate  in  freeholds  does  not  descend  to,  709. 
aliter  as  to  copyholds,  709. 

aliter  after  foreclosure  or  release  of  equity  of  redemption,  710. 
necessary  party,  where  he  has  legal  estate,  1G99. 
purchase  from  heir,  notice  of  will  on,  1087. 
redemption,  right  of,  1458. 

conversion  of  estate  by  ancestor,  destroys,  1462. 

custom,  heir  by,  1458. 

posthumous  heir,  1405. 

presumption  of  death,  by  heir,  on,  1459. 

proof  of  title,  1401. 
wife's  heir,  redeemmg,  bound  to  pay  ofiE  further  advance  to  husband,  1464. 

HEIRLOOMS, 

inspection  of,  ordered  in  favour  of  trustees,  705. 

HERIOT, 

effect  of  conditional  surrender  on  lord's  right  to,  42. 

HINDOO  LAW, 

responsibility  of  lender  on  infant's  estate  under,  compared  with  that  of  lender 
on  bottomry,  203,  note  (r). 

HIRE-PURCHASE  AGREEMENTS, 

chattels  so  hired  may  pass  to  mortgagee  of  freehold  if  fixed,  69. 
not  bills  of  sale,  80. 

aliter,  if  mere  sham,  81. 
order  and  disposition  clause,  effect  of,  in  relation  to,  129. 

HORSE  BREAKER  AND  HORSE  TRAINER, 
lien  of,  027. 

HORSES.     See  Innkeeper  ;  Stable-Keeper. 

HYPOTHECATION, 

agreements  for  '"  liens,"  create,  216. 

charge,  by,  217,  224. 

charges  and  agreements  for  "  liens,"  operate  as  hypothecations,  217 — 224. 

charge  on  lands  already-  sold  attaches  to  purchase  money,  219. 

charges  of  companies  on  the  shares  of  thcLr  members,  221. 

company's  lien  does  not  override  rights  of  third  parties  of  which  it  has 
notice,  223. 

covenant  to  charge  at  future  period,  218. 

effect  of  agreement  to  charge,  217. 

effect  of  covenant  in  lease  to  keep  chattels  of  certain  value  on  the  land,  220. 

equitable  charges  created  by  parol  or  by  recital,  224. 

section  15,  Conveyancing  Act,  1881,  apphes  to  such,  222. 

when  a  charge  is  created  by  mere  covenant,  217. 
created,  how,  215. 
classification  of,  215. 
definition  of,  4,  215. 
equitable  assignment  by,  225,  233. 
maritime,  definition  of,  235.     See  Bottomry. 

nature  and  effect  of,  215,  216. 
ordinary,  definition  of,  215. 
respondentia,  b}-,  264. 
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IDIOT,  References  are  to  the  Paragraphs, 

stranger  may  tender  debt  for,  to  save  forfeiture  at  law,  1508.        ^— — — — 

ILLEGAL  ACT, 

securit}-  given  to  induce  stoppage  of  is  merely  voluntarj%  452. 
security  given  to  person  honouring  bill  tainted  with  forger}-,  451. 
security  given  for  debt  arising  by  robbery,  451. 

ILLICIT  LNTERCOURSE, 

securities  in  consideration  of,  443. 

IMMORAL  SECURITIES.     See  Void  Securities. 

bankruptcy,  for  w-ithdrawal  of  creditor's  opposition  in,  448. 

l)ill  in  parliament,  for  withdrawing,  where  good,  450. 

cohabitation,  given  for  past  or  future,  effect  of,  443. 

discovery,  right  to,  443. 

illegal  act,  for  ceasing  from,  good  where,  452. 

immoral  consideration,  for,  void,  443. 

influencing  disposal  of  propertv,  for,  445. 

marriage  brocage,  444. 

public  offices  of  trust,  for  procuring  or  on  sale  of,  446,  453. 

relief  against,  444. 

robbery,  security  for  debt  arising  by,  good,  451. 

IMPERFECT  SECURITIES,  408—465.     See  Void  Securities. 

IMPROVEMENTS, 

allowed  to  mortgagee,  where,  1782 — 1784,  and  notes. 

debtor,  by,  before  sale  by  execution  creditor,  682,  note. 

infant's  estate,  on,  520,  521. 

jurisdiction  of  court  to  sanction  raising  of  money  for,  of  infants'  estates,  330 

and  addenda. 
lien  for,  where,  ib. 
lunatic's  estate,  on,  317. 

mistaken  belief  of  ownership,  made  under,  521,  1784. 
mortgage  for,  under  Lunacy  Act,  1853...  1353. 

under  Improvement  of  Land  Acts,  by  limited  owners,  329 — 341. 
part-owner  seeking  partition  after,  517  and  addenda  (page  257),  1784,  note  (m). 
tenant  for  life,  by,  who  is  also  mortgagee  of  inheritance,  1784. 
tenant  for  life,  mortgages  by  for  effecting.     See  Tenant  for  Life. 

IMPROVEMENTS  ACTS, 

securities  under,  329 — 341. 

INCOMPLETE  CHATTEL, 
mortgage  of,  66. 

INCUMBER, 

securities  on  property  forbidden  to   be  incumbered,   459 — 465.     See   Void 
Securities. 

INDEMNITY, 

liens  arising  out  of  right  to.     See  Liens,   Non- Possessory  ;    Equitable 

Liens. 
of  purchaser  of  part  of  an  incumbered  estate,  by  residue,  1350. 

INDUSTRIAL  AND  PROVIDENT  SOCIETIES, 
receipt  of,  operates  as  reconveyance,  1997. 

INFANT, 

contingent  interest  of,  cannot  be  mortgaged  even  by  the  court,  313. 

eecus  where  interest  is  vested,  ib.  note, 
debt  keeps  alive  where  mortgage  paid  out  of  personalty,  1354. 
estate,  tail  of,  cannot  be  mortgaged,  313. 
foreclosure  or  sale  decreed  against,  2024. 
fraud  by,  1199. 
guardian  of.     See  Guardian. 
heir,  building  society  may  pay  surplus  proceeds  of  sale  to  administrator  of 

deceased  member,  964,  note. 
Infants  Relief  Acts,  what  securities  avoided  by,  315. 
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1 NFANT — continued.  References  are  to  the  Paragraphs. 

mortgage  of  estates  of.     See  Po^vI;K  to  Moktoagi:. 
necessaries,  securities  for  advances  for,  voidable,  315. 
notice,  bound  by,  12-19. 
sale,  order  for,  against  infants, 

Conveyancing  .Vet,  1881,  affects  whether,  1007. 

ouly  where  for  boiietit  of  infant,  1UU7,  2027. 
securities  upon  the  property  of.     See  Power  to  MoKTaAUE,  313 — 315. 
securities  under  Infants  Relief  Act,  315. 
shipowners,  144. 
show  cause  after  coming  of  ago,  right  to,  2024 — 202(5. 

arguuK'ut  contra,  2025. 

elfoct  of  giving  day,  is  not  to  allow  infants  to  rip  up  account,  202(). 

form  of  decree,  2026. 
vcstmg  orders,  2029. 
warrant  of  attorney,  cannot  give,  491. 

INJUNCTION.     And  see  Staying  Proceedings,  727—759. 
against, 

chargeholdcrs  proceeding  to  obtain  possession,  727. 

deaUngs  with  estate  pending  redemption  action,  742. 

injury  to  estate  by  mortgagee,  734. 

mortgagor  against,  in  relation  to  deterioration  of  property,  675 — 679. 

to  prevent  removal  of  fixtures,  675. 
sale  by  mortgagee,  733,  743. 
sale  or  removal  of  goods  by  bill  of  sale  holder  taking  possession,  909. 

INJURY, 

mortgagee's  right  to  prevent,  to  his  security,  679. 

INNKEEPER'S  LIEN  007. 
extent  of,  ib. 
general,  whether,  ib. 
guest,  arises  only  in  case  of,  ib. 
horse,  for  keep  of  guests,  ib. 
inquiries  necessary  where,  ib. 
sale  under  Innkeepers  Act,  1878.. .931. 
stolen  goods,  extends  to,  where,  007. 

INNS  OF  COURT, 

jurisdiction  of  court  over  property  of,  1387. 

INSPECTION.    See  Heirlooms  ;  Title  Deeds. 

INSTALMENTS, 

commission  on  unpaid,  allowable,  1844. 

condition  for  payment  by,  of  existing  debt,  construed  strictly,  19. 

decree,  where  debt  is  payable  by,  1942. 

repayment  by  oppressive  number  of,  430. 

INSURANCE  COMPANY.     See  Policy. 
notice  to,  1234,  1237. 

INSURANCE,  FIRE.    See  Policy. 

allowance  to  mortgagee  of  payments  for,  1776. 

liability  of  oifice,  extent  of,  where  mortgagee  insures,  2008,  note. 

mortgaged  property  of,  under  powers  given  by  Conveyancing  Act,  ib. 

pawnbroker,  by,  917. 

stamps  on  money  advanced  for  insurance  of  secured  property,  2094. 

INSURANCE,  LIFE, 

mortgage  of  estates  for  lives,  on,  court  cannot  compel,  44. 

nature  of  contract,  2003. 

voluntary  settlement  of  policy  under  Married  Women's  Property  Act,  412. 

with  intent  to  defraud  creditors,  412. 

INSURER  OF  SHIPS.     See  Policy. 

INTEREST, 

accrues  de  die  in  diem,  1808. 

agreement  for  loan  where  it  carries  interest,  1805,  1809. 
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INTEREST — continued.  References  are  to  the  Paragraphs. 

amiuities  on  arrears  of, 

act  of  party  liable,  due  by,  1820. 

creditor's  right  under  decree  not  affected  by  rule  as  to,  1825. 
damages  recoverable,  where,  1822. 
dispute,  mone}^  brought  into  court  pending,  1824. 
generally  not  allowed  on,  1820. 
possession  of  rents,  annuitant  being  in,  1823. 
where  fund  has  been  accumulated  in  court,  1821. 
arises  on  mortgage  from  day  to  day,  1808. 

arrears  of,  limitation  for  recovery  of,  7G4 — 799.      See  Statutes  of  Limita- 
tions. 
Bankruptcy  Court,  in,  1818,  1042. 
bankruptc}-  of  mortgagor,  after,  1818. 
bond  debts,  on, 

allowed  beyond  penalty,  where,  1826. 
creditor,  trustee  in  possession,  where,  1829. 
generally  allowed  on,  1805. 
penalty,  not  beyond,  1826,  1827. 
tacked"^,  1827. 
capitahzation  of,  184. 
cesser  of  interest,  occurs  %\hen, 
actual  tender,  after,  1851. 

assent  to  sale  in  administration  suit  after,  1849. 
bankruptcy,  after,  cannot  be  proved  for,  1042. 
executors,  refusal  on  tender  by,  1851. 
no  cesser  pending  inquiry  as  to  right  to  redeem,  1852. 
non-discharge  at  time  fixed,  on,  1850. 

mistake  by,  1850. 
notice  of  intended  discharge,  after,  1847. 
on  tender,  1504,  1851. 

sale  before  interest  payable  in  advance  becomes  due,  effect  of,  1848. 
charge,  power  to,  carries  power  to  charge  interest,  1807. 
compound  interest  only  allowed  by  special  agreement,  1833. 
computing  subsequent  interest  where  successive  periods  of  redemption  ordered, 
1836—1838. 
query  whether  interest  in  such  cases  computed  on  aggregate  amount  of 

principal,  interest,  and  costs,  1836. 
interest  where  time  for  redemption  is  enlarged,  1837. 
when  interest  payable  on  aggregate  sum  it  runs  from  master's  certificate, 
1838. 
condition  for  punctual  payment  of,  when  implied,  1394  (n),  1842. 
conversion  of,  into  principal,  1831 — 1835. 
agreement  where  inferred,  1831. 
agreement  necessary  for,  1833. 

arrears  of  interest  become  capital  on  transfer  of  mortgage,  when,  1831. 
assent  of  mortgagee  to  account,  1831. 

compound  interest  as  to,  1833. 
ex  post  facto  agreement  to  pay  regarded  with  suspicion,  1835. 
form  of  judgment,  1832. 

infant  heir  of  mortgagor,  where  bound  by,  1835. 
notice  by  mortgagee,  -nill  not  effect,  1834. 
on  transfer  Mith  mortgagor's  consent,  1831. 
original  contract  for,  valid,  1833. 
puisn^  incumbrancers  not  bound  by,  where,  1835. 
requisites  of  agreement  for,  1835. 

security  to  cover  "  current  account  "  includes  compound  interest,  1833. 
transferee  paying  to  avoid  forced  sale,  1835. 
costs  of  suit,  no  interest  allowed  on,  1814,  1830. 
covenants,  generally  payable  on  debts  secured  by,  1805. 
debt  satisfied  but  for  mortgagee's  wTongful  act,  on,  1815. 
equitable  mortgage  by  deposit,  payable  on,  1805. 
excessive  interest  justified,  where,  431. 

expenditure,  by  mortgagee,  interest  on,  allowed,  where,  1812. 
benefit  of  estate,  for,  ib. 
costs  of  suit  on,  1814,  1830. 
mines,  ib. 

preservation  of  security,  ib. 
repairs,  1813. 
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fraud,  lost  l)_y,  1810. 

husbaiul  aiul  wife  not  bound  to  keep  down  interest  for  benefit  of  wife's  heir, 
18G1. 

alitcr  where  husband  is  tenant  by  curtesy,  1861. 
impliedly  payable,  1805,  1809. 

judge  may  order  eosts  to  be  paid  with  interest,  1814,  1830,  1830,  note  (e). 
judgment  debts,  intcn-st  on,  1828. 

laches,  whether  lost  by,  against  puisne'  incumbrancer,  1817. 
limited  owners  right  to,  1808. 
hquidation,  proceedings  in,  1815. 

mortgage  debt,  payable  on,  without  express  provision,  1805. 
mortgage  debt  sometimes  merged  in  judgment  debt  so  as  to  reduce  interest, 

1829. 
mortgage  implies  debt  bearing,  8,  1805. 

unless  deed  provides  lor  reconve^'ance  on  payment  of  principal,  1805. 
mortgagee  entitled  to  six  months'  interest  from  date  of  notice  to  redeem,  1847. 

assentmg  to  sale  m  an  administration  suit,  1849. 

selling  only  entitled  to  interest  to  date  of  completion,  1848. 
mortgagee  holding  over  after  payment,  or  resisting  redemption  against,  1810. 
neglect  to  demand,  effect  of,  1816. 
no  interest  allowed  if  mortgagee  has  wrongfully  obstructed  discharge  of  security, 

1815. 
notice,  mortgagee  entitled  to,  in  lieu  of,  1499.     See  Payment. 

even  after  judgment  for  foreclosure  nisi,  ib. 

or  ^^  here  the  payment  off  is  involuntary  ex.  gr.  where  a  policy  falls  due, 
1500. 
on  disbursements  sometimes  allowed,  1812. 
overpa3"ments  of,  1737. 
payable  though  not  expressly  reserved,  1805. 
person  entitled  to,  takes  to  day  of  his  death,  1808. 
power  to  charge  principal  extends  to,  1806. 
public  calamity,  effect  of,  on  right  to,  1808,  and  note, 
puisne  mortgagee  cannot  redeem  without  paying  arrears,  1816. 
punctual  payment,  condition  for,  where  implied,  1394,  note,  and  1442. 
rate  of  interest, 

absolute  deed,  on,  when  latter  cut  down  to  security,  1845. 

agreement  for  reduction  of,  where  construed  strictly,  1842. 

bottomry  bond,  on,  249,  250,  1845,  note. 

forbearance,  increased  rate  allowed,  as  price  of,  whether,  1843. 

foreign  country,  on  money  expended  in,  1845. 

further  advances  on,  1845. 

general  rate  allo^\•ed  by  court,  1845  and  note. 

higher  rate  on  default,  how  reserved,  1841. 

lower  rate,  breach  of  condition  reserving,  1842. 

none  fixed,  where,  1845. 

parol  agreement  for  reduction,  good,  1846. 

percentage  on  unpaid  instalments  sometimes  allowed,  1844. 

possession,  mortgagee  in,  holding  over,  1810,  and  see  1850. 

possession,  mortgagee  taking,  on  default,  1842. 

profits,  interest  varying  with,  449. 

redemption,  after,  time  fixed  for,  1809. 

trustee  may  accept  lower  rate,  1842,  note, 
reconveyance  on  payment  of  principal,  proviso  for,  no  interest  carried  by, 

1805. 
receiver's  order  to  pa}',  effects  no  appropriation  of  rents,  1862. 
redemption,  on,  mortgagee  entitled  to  six  mouths'  interest  in  lieu  of  notice,  1499. 
See  Payment. 

alHer  where  he  takes  proceedings,  ib. 
remainderman  cannot  redeem  without  paying  arrears  of,  1817. 
repairs,  none  on  as  a  rule,  1813. 
rests,  computing  with.     See  Accounts. 
reversion,  where  chargeable  with  arrears,  1855. 

right  to  redeem  where  disputed  mortgagee  entitled  to  pending  inquirj-,  1852. 
risk  extraordinary,  justifies  high  rate  of,  431. 
scrivener,  where  answerable  for,  1511. 

selling,  mortgagee  only  entitled  to  interest  to  date  of  completion,  1848. 
set  off,  where  mortgagee  purchases  equity  of  redemption,  1839. 

sometimes  allowed  in  banla-uptey,  1840. 
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six  months,  in  lieu  of  notice,  mortgagee  generally  entitled  to,  1S17.     kSee  Pay- 
ment, 

aliter  where  he  is  enforcing  his  rights  as  mortgagee,  1847,  18-18. 

same  rule  applies  where  he  assents  to  sale  in  administration  action,  1849. 
staying  proceedings,  as  price  of,  1811. 
subsequent  computation  of,  in  decree,  1836. 
tacking  arrears  of.     See  Tacking. 
tenant  for  life  or  years  bound  to  keep  down,  1853. 

annuities,  on  value  of,  1859. 

assignee  of,  1854. 

assignment  of  mortgage  on  inheritance  to,  he  is  presumed  to  have  paid 
himself  interest  out  of  rents  and  profits,  1853. 

assignment  of  mortgage  to,  notwithstanding,  1853. 

debts  charged  by  wSl,  where,  1854,  note. 

infant,  1854. 

judgment  creditor,  of,  1854. 

power  of  appointment,  notwithstanding,  1854. 
tenant  for  life  not  paj-ing,  reversioner's  right  against,  1855. 

arrears  of  prior  tenant  for  life,  as  to,  1857,  1858. 

measure  of  tenant  for  life's  liability  on  respect  of  annuities,  1859. 

part  possession,  of  paramount  incumbrancer,  1857. 

purchase  of  estate  by  mortgagee,  on,  1856. 
tenant  in  tail, 

adult  not  bound  to  keep  do -mi,  1853. 

husband  of,  exonerated,  where,  1853. 

personal  representatives  of,  cannot  charge  reversion  with,  1853. 
tenant  in  taU,  infant  bound  to  keep  down,  1854,  and  note. 

out  of  what  fund,  1860,  1861. 
tender,  interest  ceases  from  date  of,  1851. 
testamentary  charges,  whether  payable  on,  1807. 
trust  deed,  whether  payable  under,  1807. 
ultimate  incidence  of  interest  between  husband  and  wife  where  wife's  estate 

mortgaged,  1860. 
where  security  cannot  be  discharged  because  of  mortgagee's  default,  1851. 
where  security  silent,  as  to,  how  recovered,  1809. 
vnll  charging  debts  does  not  carry  interest,  1807. 

INTERPLEADER, 
lienholder,  by,  724. 
mortgagee,  by,  724. 

INVENTORY 

of  goods,  where  it  may  amount  to  bill  of  sale,  78,  79. 

ISLE  OF  MAN, 

a  home  port,  257. 


JERSEY, 

a  home  port,  257 

JOINT  CREDITOR, 

payment  to  one,  no  discharge  in  equity,  1513. 
JOINT  DEBTOR, 

discharge  of  one,  effect  of,  1513. 

JOINT  PURCHASE, 

in  nature  of  partnership,  lien  on,  516 

JOINT  STOCK  COMPANIES.     See  Company. 

statutory  mortgages  by,  276—284,  and  see  Debentures. 

JOINT  TENANTS.     And  see  Partition. 

right  of  each  to  redeem  the  entirety,  1429. 

aliter  as  to  redeeming  party's  partial  interest,  ib. 
aider  aa  to  redemption  of  pledges,  1430. 

JOINTRESS, 

her  right  to  redeem,  1437. 
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References  are  to  the  Paragraphs. 
JUDGMENTS.    Seo  Liens,  Non-possessory  ;  sub-head  "judicial  liins." 
Crown  judgments.     Seo  Crown. 
debenture'  holders'  actions,  in,  179. 

decree  for  payment  of  money  has  force  of,  where,  474 — 483. 
entry  of  satisfaction  of,  2UU1. 

execution,  delivery  of  land  in,  now  necessary  in  order  to  charge  the  land,  468. 
foreclosure  for,  nature  and  form  of,  1932 — 1951. 
forms  of,  in  redemption  and  foreclosure  suits,  1932 — 1951. 
inferior  courts,  extension  of  Judgment  Acts  to,  471. 
interest  on,  1828. 

land  coupled  with  chattels  or  choses  in  action,  form  of,  1949. 
married  woman,  against,  2042. 
nature  and  effect  of  debt,  4G8. 

orders  for  payment  of  money  have  force  of,  474 — 483. 
policy  of  insurance,  for  foreclosure  of,  1949. 
priority  of.     See  Priority. 
receiver  in  possession,  where,  form  of  so  as  to  avoid  re-opening  of  foreclosure, 

1963. 
redemption,  for.     See  Redejiption. 
registration  of.     See  Registration. 
release  of,  1523. 

removal  of,  from  inferior  court,  471. 
costs  of,  ib. 
registration  on,  ib. 
validity  of  judgment  assumed  on,  ib. 
several  puisne  incumbrancers,  one  day  only  usually  fixed  for  redemption, 

982,  1712,  1954. 
voluntary  judgments.     See  Cognovit  ;   Warrant  of  Attorney  ;  and  Lien, 

Non-possessory,  under  Judicial  Lien  (4). 

JUDGMENT  CREDITOR, 
accounts,  how,  1761. 

form  of  order,  1761. 
application  of  rents  by  assignee  of  other  judgments,  1761. 

charging  order  obtainable,  when,  484. 

defective  assurances,  relief  on,  against,  1123. 
elegit,  equitable  execution  without,  758. 

execution  made  and  registered  now  essential  to  a  charge  on  land,  468,  502a. 
foreclosure  by,  1013. 

form  of  judgment,  1953. 
Municipal  Corporations  Act,  receiver  appointed  for,  under,  841,  note, 
possession  under  elegit,  restrained  by  prior  mortgagee,  679. 
priority  of,  1291 — 1311.     See  Priority. 
public  undertakings  of,  only  entitled  to  receiver,  738,  1017. 
Railway  Companies  Act,  1867, 

right  of,  limited  by,  738. 

scheme  filed  under,  effect  of,  739. 
receiver,  appointed  by  court, 

creditor  is  subject  to,  863,  864. 
redemption  by,  of  mortgagor,  1456. 
remedy  of,  in  equity,  1013. 
reversionary  interest  of  debtor,  no  lii.n  on,  468. 
sale,  remedy  by,  1014. 

statute  27  Eliz.  c.  4,  when  not  purchaser  under,  426 — i28. 
Statute  of  Limitations  runs  in  favour  of  debtor  from  date  of  judgment,  473. 
stop  order,  right  to,  758. 
surplus  sale  moneys  in  hands  of,  1302. 

JUDGMENT  DEBTS, 

query  whether  judgment  creditor  entitled  to  foreclosure,  1013. 

judgment  creditor  clearly  entitled  to  sale,  1014. 

meaning  of  "  delivery  in  execution,"  1015. 

no  order  for  sale  of  a  reversionary  interest,  1016. 

sales  which  would  contravene  public  policy,  1017. 

statutory  right  of  sale  is  absolute,  1017. 

JUDGMENT  OF  COURT.    See  Decree. 
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JUDGMENTS  EXTENSION  ACT,  1868,      References  are  to  the  Paragraphs. 
operation  of,  472. 

JUDICATURE  ACTS, 

future  chattels,  effect  of,  on  assignments  of,  67,  note, 
receiver,  where  court  may  appoint,  829. 
rents,  power  to  mortgagor  to  sue  for,  874. 
Stannaries,  jurisdiction  of  Lord  Warden  of,  471,  note, 
vendor's  lien,  enforcement  of,  under,  505. 

JUDICIAL  LIENS.     See  Liens,  Nox-Possessoev. 

JUDICIAL  SALE, 

actions  for,  assigned  to  Chancery  Division,  988,  note. 

an  alternative  to  foreclosure,  987. 

by  originating  summons,  989. 

mortgagee  may  sue  for,  without  taking  possession,  988. 

JUS  TERTII, 

mortgagor  cannot  set  up,  872. 

JUST  ALLOWANCES, 
Admiralty,  in,  1775. 
costs  and  expenses  disbursed,  1894, 
costs  of  taking  and  keeping  possession,  insuring  and  advertising  for  sale,  are, 

1896. 
generally,  1775. 
improvements,  1782,  1783. 
paj-ment,  what  covered  by,  1782. 
repairs,  1781. 
surplus  rents  paid  to  mortgagor  without  notice  are,  where,  1751. 


LACHES.     See  Priority. 

staying  proceedings  on  ground  of,  740. 

LAND, 

modes  of  creating  mortgages  of,  39 — 50. 

LAND  OWNER, 
definition  of,  329. 

LAND  TAX, 

payments  for,  allowed,  1775. 

LAND  TAX  REDEMPTION  ACTS, 

securities  under,  by  limited  owners,  349. 

LAND  TRANSFER  ACT,  1875, 
cancelling  securities  under,  1994. 
charge  registered  under,  54,  55. 

devolution  of,  58. 

effect  of,  55. 

evidence  of,  57. 

loss  of  certificate  of,  57. 

possession  under,  870. 

power  of  sale  of  proprietor,  976,  977. 

priorities  of  registered  charges,  1281. 

transfer  of,  567 
deposit  of  land  certificate  or  office  copy  of  registered  lease  as  security,  31. 
foreclosure  of  land  charged  under,  1012. 
fraudulent  registered  charges,  61. 
registration  under, 

charge  of,  54,  55. 

purchaser  under  sale  by  chargee,  977. 

transferee  of  charge,  56. 
summary  of,  54. 
trusts  cannot  be  registered,  60. 

unregistered  charges  on  land  registered  under,  59,  60. 
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LANDS  CLAUSES  ACT,  References  are  to  the  Paragraphs. 

compulsory  taking  of  inortt^agcd  land,  G77. 
costs  of  incumbrancers  under.  IS'JO — 1893.     See  Costs. 
redemption  under,  1484 — 1494. 
LEASE, 

assignee  of  interest  by  estoppel  may  sue  on  covenants,  899. 
by  tenant  for  life  after  appointment  of  receiver,  857. 
Convej-ancing  Act,  1881,  by  mortgagor  under,  900. 

rent  reserved  must  be  payable  annually  or  oftener,  906,  note. 

efifect  of  including  other  land,  not  comprised  in  the  mortgage,  907. 

effect  of  including  sporting  rights  over  other  land  comprised  in  the  mort- 
gage but  not  in  the  lease,  906,  note. 

effect  of  option  to  determine  or  to  renew,  907. 

surrender  of  such  leases,  907. 

suggested  modifications  of  power,  to  be  inserted  in  mortgages,  908. 
expiry  of  mortgaged,  71. 
lease  by  mortgagor  after  mortgage  and  before  Conveyancing  Act,  1881. ..892. 

good  by  estoppel,  where,  898. 

mortgagee  may  take  from  mortgagor,  how  far,  433. 

position  of  lessee,  893 — 902. 

prior  to  mortgage,  873 — 875. 
redemise,  what  provisions  in  mortgage  amount  to,  879. 
renewals  of, 

mortgagee  by,  684. 

mortgagee  cannot  compel  mortgagor  to  effect,  175,  note. 

mortgagor,  by,  are  accretions,  682. 

payments  for,  allowed,  1775. 
restrictions  on  forfeiture  of,  47. 
tenant  for  life  with  power  to,  may,  by  way  of  mortgage,  266,  note. 

LEASEHOLDS, 

effect  of  disclaimer  of,  by  trustee  in  bankruptcy,  678. 

for  lives,  mortgages  of,  44. 

for  years,  mortgages  of,  45 — 50. 

liability  to  covenant  follows  legal  and  not  equitable  ownership,  50. 

liability  to  forfeiture  of,  lessened  since  1881. ..47,  48. 

sub-demise,  advantages  of  mortgage  by,  49. 

mortgagor  usually  made  a  trustee  of  the  original  term  for  mortgagee  and 
latter  authorised  to  displace  him  and  appoint  a  new  trustee  in  his 
stead,  49. 

effect  of  forfeiture  of  original  lease,  678. 
statutory  power  of  sale  does  not  provide  for  getting  in  outstanding  day,  959. 
vesting  order  as  to,  on  bankruptcy  of  mortgagor,  678. 

may  include  the  whole  of  the  property  in  the  lease  although  onl}-  part 
mortgaged,  678. 

LEGACIES 

charged  on  real  estate,. when  purchaser  must  see  that  they  have  been  paid,  363. 

LEGAL  ESTATE.     See  Priority  ;  Tacking. 

LEGAL  MORTGAGES,  6—23, 

condition  for  redemption  may  be  proved  aliunde,  14. 

definition  of,  7. 

effect  of  concealed  separate  defeasance,  15. 

form  of,  of  copyholds,  40. 

form  of,  of  freeholds,  39. 

form  of,  of  leaseholds,  45,  46. 

implied  covenant  for  payment  in,  8. 

impUed  covenants  for  title  in,  9. 

LEGATEE, 

of  legacy  charged  on  land,  may  redeem,  14.57. 

LESSEE  OF  MORTGAGOR, 

estoppel,  bound  by,  where,  898 — 900. 

liability  of,  892,  893,  901. 

recognition  of  tenancy  by  mortgagee,  895,  896. 

remedy  of,  on  ejectment  or  distress  by  mortgagee,  892,  893. 

right  of,  to  redeem,  1451. 
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LEX  AXASTASIANA,  References  are  to  the  Paragraphs. 

rights  of  assignee  of  security  under,  1734,  note. 

LEX  LOCI  BEI  SIT^, 

application  of  to  equitable  mortgages  by  deposit,  26,  note. 

LI.ABILITY.    See  Contkibution  ;    Exoneeation;    Locke  King's  Act;   ]Mab- 

SHALLIXG. 

LIEN.    See  Jxtdgmekt  ;  Solicitok,  467 — 673. 
agreement  for,  effect  of,  216,  217. 
arises  bj-  law,  466. 
assignment  of,  1592. 

Australia,  on  future  wool  allowed  in,  65,  note, 
bankruptcy  of  lienholder,  1592. 
contract,  corresponding  rights  may  arise  by,  216. 
definition  of,  5,  466. 

deposit  under  agreement  for,  assignee  cannot  recover  possession  on,  1226,  note, 
different  forms  of,  466. 
discharge  of, 

acceptance  of  security,  by,  1580 — 1589.     See  Waivek. 

bankrupt C3%  by  proof  in,  1589. 

tender  by,  where,  1501 — 1502. 
enforceable  by  sale,  1018. 
equitable  hens,  504 — 582. 

expenses  of  preservation  of  chattels  held  under,  :\hether  recoverable,  921. 
express  contract  for,  excludes  legal  lien,  466. 
future  property  on,  none,  65. 
general  liens.     See  Liens,  Possessory. 
incorrect  use  of  term,  5. 
interpleader  by  lienholder,  724. 

judicial  liens,  467 — 503.     See  Liens,  Non-possesscky. 
nature  and  incidents  of,  466. 
non-possessorj'.     See  Liens,  Non-possessoey. 
origin  of  term,  466,  note, 
possessory.     See  Liens,  Possessory. 
preservation  of  chattels  held  under,  920. 

live  animal,  920,  note, 
production  of  documents  or  chattel,  whether  lienholder  may  refuse,  692, 
property  subject  to,  cannot  be  taken  in  execution,  1592. 
reasonable  dealing  with  chattel  in  maintenance  of  right  allowable,  920. 
sale,  A\hen  right  of,  under,  929,  1018,  1019. 
set-off,  not  destroyed  by  right  of,  1589. 
specific  liens.     See  Liens,  Possessoey. 
waiver  of  hen,  1580—1600.     See  Waivee. 
warehousing  expenses,  Henholder  has  no  claim  for,  921. 

LIENS,    NON-POSSESSORY,  467—582.     See  Judgment. 
advances  in  nature  of  salvage,  for,  525. 
agreement  incompletely  fulfilled  gives  none,  523. 
banker,  on  bills,  538. 
company, 

agreement  for  lien  on  shares  and  dividends,  518. 
agreement  to  return  deposits,  523. 
deposited  deeds  withdrawn  by  debtor,  539. 
director  for  proper  advances,  to,  531. 
equitable  hens,  504 — 582. 

(1)  upon  land  for  purchase  monej',  505 — 511. 
vendor  has  such  a  lien,  505. 
depended  at  common  law  on  possession,  505. 
applies  to  purchase  money  of  chattels,  505. 
the  principle  is  founded  upon  honesty,  506. 
cases  in  which  hen  arises,  507. 
who  is  bound  beside  the  purchaser,  507. 

evidence  may  be  given  to  contradict  receipt  in  conveyance,  507. 
arises  under  sales  under  Lands  Clauses  Acts,  507. 
qu(Bre  if  it  arises  on  a  sale  by  a  railway  company  of  superfluous 

lands,  .507.  j         i     j  i 

purchaser  has  lien  for  purchase  money  paid  on  account  or  pre- 
maturely, 508.  " 
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LIENS,  NON-POSSESSORY— continjtec/.        References  are  to  the  Paragraphs. 

equitable  liens — continued. 

(1)  uijon  land  for  piirchaso  money— coH<(«ite<i. 

purchaser's  lion  is  restricted  to  estate  and  interest  oj  hia  vendor,  oi)\). 

exception  in  the  case  of  purchase  frum  a  trustee,  509. 

no  lien  for  money  paid  knowingly  to  ono  of  several  trustee  vendors, 

510. 

l)enefit  of  Won  is  transferable,  511. 

(2)  partnership  liens,  512— 51!).  ,.   ,  .,.^.       -,o 

partner  has  lien  on  co-partner's  share  for  latter  s  habilities,  alJ. 

effect  of  Partnership  Act,  1890.. .512. 

foundation  of  partnership  lien,  513. 

bond  fide  sale  to  a  purchaser  bars  lien,  514. 

lien  barred  after  dissolution,  515. 

property  over  which  lien  extends,  51G. 

does  not  extend  to  ownership  in  common,  517. 

no  lien  between  joint  owners  of  a  ship,  517. 

debt  must  arise  out  of  partnership  transaction,  517. 

only  arisis  on  dissolution  unless  by  express  contract,  518. 

how  far  a.  company  has  a  lien  against  shares  of  a  member,  518. 

lien  is  subject  to  claims  of  bond  fide  incumbrancers  of  whose  charges 

notice  has  been  given,  518. 
lien  on  stock  and  shares  also  gives  lien  on  dividends,  518. 
partnership  lien  after  dissolution  is  extended  to  the  creditors  by 

subrogation,  519. 
(V,  salvage  liens,  expenditure  upon  property  of  another,  and  liens  on  vv  est 

India  estates,  ,      ,    ,        a^   ron 

in  general  no  lien  for  money  paid  for  another  s  bcnetit,  o2U. 
circumstances  in  which  liens  are  allowed  by  reason  of  mistake,  521. 
effect  of  paying  off  a  mortgage  on  lunatic's  real  estate  out  ot  his 

personalty,  521. 
lien  arises  \\here  o%\iicr  has  allowed  expenditure  by  person  who 

expects  to  reap  the  benefit,  522.  ^„    i  ,  •    , 

no  lien  in  favour  of  party  who  has  not  enth-ely  fulfilled  his  bargain, 

523. 
salv*a"c  liens  in  favour  of  fiduciary  persons,  joint  tenants,  creditors, 

and  others,  524,  1169. 
salvage  liens  in  respect  of  dangerous  or  speculative  undertakings, 

525"! 

as  to  West  India  estates,  525. 

neither  o\\-ner  nor  manager  of  incumbered  estate  has  hen  tor  ex- 
penditure, 526.  ■   ^-       u-        Mn 

manager's  lien  only  affects  interest  of  person  appointing  him,  &//. 

how  far  manager's  lien  affects  remainderman,  527. 

as  to  consignee's  lien,  527,  528. 

to  what  consignee's  claim  extends,  528. 

where  consignee  is  express  trustee  for  estate  he  has  lien  for  advances, 

529. 
but  he  has  no  lien  for  commission,  529. 
msurer's  lien  on  anything  received  by  assured  from  thurd  parties, 

530. 

(4)  trustees'  liens  for  costs,  charges,  and  expenses,  531—538. 

general  hen  of  trustees  for  costs,  charges,_and  expenses,  531. 
hen  allowed  to  a  director  of  a  company,  531._ 
no  Hen  for  costs  incurred  in  breach  of  trust,  531. 
how  far  a  trustee  of  void  settlement  entitled  to  costs  of  defending 
it,  532.  ^   ,  _„., 

trustee  has,  on  all  property  into  which  trust  property  converted,  i)33. 
lien  agamst  executor  or  trustee  of  an  estate  indebted  to  the  estate, 

533. 

Uens  by  a  wife  against  her  husband's  estate  m  respect  of  settled 

property,  533. 
same  principles  apply  to  constructive  trusts,  534. 
improper  investment  of  trust  funds  creates  lien  on  the  investment, 

535. 
hens  on  shares  of  beneficiaries  for  sums  due  from  them  to  trust 

estate,  536.  ,  i     •      t      h 

no  lien  against  property  which  passed  under  a  legal  devise  directly 
to  person  in  default,  536. 
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LIENS,  IsO'S-FOSSESSORY— continued.        References  are  to  the  Paragraphs. 
equitable  liens — contin  ued. 

(4)  trustees'  liens  for  costs,  charges,  and  expenses — continued. 

hen  arising  under  uiisapphcation  of  mone3's  received  under  special 

power,  537. 
customer's  lien  on  property  or  proceeds  of  propertj'  intrusted  by  him 

to  broker  or  factor,  538. 

(5)  liens  in  cases  of  misappropriation  and  waste,  539,  540. 

lien  on  deeds  wrongfully  abstracted  by  equitable  mortgagor,  539. 
hen  of  remainderman  on  profits  of  estate  for  waste,  540. 

(6)  liens  of  solicitors  upon  the  fruits  of  judgments  apart  from  statute,  541 

—552. 
solicitors  have  a  particular  lien  for  costs  on  fruits  of  judgment,  541. 
Court  has  discretion  to  disallow  it  where  it  would  be  unjust  to 

others,  553. 
have  a  general  hen  on  client's  documents,  541,  631. 
lien  extends  to  moneys  awarded  by  an  arbitrator  or  paid  under  a 

compromise,  542. 
restricted  to  solicitor's  o^\ti  charges,  543. 
fund  must  be  secured  by  the  diligence  of  the  solicitor,  543. 
sohcitors  for  both  plaintiff  and  defendant  may  have  lien,  544. 
extends  only  to  costs  of  the  particular  matter,  or  something  imme- 
diately connected  with  it,  545. 
how  far  lien  extends  to  moneys  in  the  hands  of  the  solicitor,  546. 
such  lien  paramount  to  claims  of  client's  trustee  in  bankruptcj'  or 

admmistration,  547. 
bmd  infant,  558. 
client  cannot  prejudice  his  sohcitor's  lien,  547. 
ho\\  lieu  enforced,  548. 
lien  takes  precedence  of  a  charging  order  on  the  judgment  obtained 

by  a  creditor  of  the  client,  548. 
lien  does  not  prevent  parties  compromising  litigation,  549. 
collusive  compromise  to  defeat  solicitor's  lien  not  allowed,  549. 
course  solicitor  should  adopt  in  case  of  collusion,  550. 
lien  may  be  destroyed,  how,  551. 
client's  right  to  set  off  is  not  affected  by  lien,  552. 
different  rule  in  law,  552. 
lien  attaches  to  funds  paid  by  husband  into  court  for  mfe's  divorce 

proceedings,  552. 

(7)  sohcitor's  statutory  charge  on  property  recovered  or  preserved,  553 — 

566. 
effect  of  23  &  24  Vict.  c.  127...553. 

what  judge  can  make  order  under,  553,  note,  and  563,  note, 
nature  of  the  charge  on  property  recovered  or  preserved,  553. 
extent  of  such  charge,  553. 
cases  to  which  the  Act  does  not  apply,  554. 
where  security  accepted,  554. 

does  not  extend  to  the  costs  of  an  arbitration,  554. 
Act  passed  for  the  benefit  of  solicitors  not  clients,  554. 
charge  cannot  be  defeated  except  by  sale,  etc.,  to  bond  fide  purchaser 

without  notice,  555. 
rule  as  to,  in  partnership  actions,  555. 
charge  may  be  made  after  bankruptcy  of  client,  555. 
no  charge  given  where  right  to  costs  barred  by  Statute  of  Limita- 
tions, 555,  566. 
or  delay  enabling  third  parties  to  acquire  rights,  555. 
charge  applies  to  property  of  infants,  and  married  women  restrained 

from  anticipation,  556. 
may  be  made  upon  wife's  permanent  alimony  obtained  in  divorce, 

556. 
in  the  case  of  an  infant,  charge  cannot  be  made  during  infancy,  556. 
vhat  amounts  to  recovery  or  preservation  of  property  for  purposes 

of  Act,  557. 
no  charge  can  be  made  on  an  easement,  557. 
no  charge  can  be  made  on  money  ordered  to  be  paid  into  court  by 

client  and  subsequently  ordered  to  be  repaid,  557. 
solicitor  entitled  to  charge  after  he  has  been  discharged,  or  retired, 

and  in  spite  of  a  com^jromise,  558. 
personal  representative  of  sohcitor  entitled  to  the  charge,  559. 
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LIENS,  NON-POSSESSORY— co?!<m?fcd.        References  are  to  the  Paragraphs. 

equitalilc  liens — continued. 

(7)   solicitors'  statutory  charge  on  property  recovered   or    preserved — 
conti7iucd. 
may  be  enforced  after  death  of  tiie  client,  559. 
qucere  whether  right  extends  to  London  agent  of  solicitor,  560. 
assignee  of  solicitor  entitled  to  the  charge,  500. 
one  court  can  give  charge  over  property  being  administered  in 

another,  5()1,  558,  note,  and  5G3,  note, 
effect  of  counter-claim  and  set  off  on  solicitor's  charge,  502. 
charge  only  affects  balance  found  due,  502. 
how  order  obtained,  practice  as  to,  5G3. 

<[K(Erc  whether  solicitor  can  be  heard  on  appeal  from  order,  504. 
persons  ignoring  order  make  themselves  personally  liable,  565. 
comparison  between  statutory  charge  and  solicitor's  equitable  lien, 
566. 
(8)  maritime  liens,  567 — 582. 

nature  of  such,  for  wages,  salvage,  pilotage,  etc.,  567. 

liow  enforced,  567. 

])rinciple  of  salvage  liens,  567. 

apply  only  to  ships,  etc.,  and  not  to  buoys,  575,  note. 

master  has  no  lien  for  wages  and  expenditure  apart  from  statute, 

568. 
provisions  of  Merchant  Shipping  Acts,  569. 
no  lien  for  disbursements,  509. 
statutory  right  in  rem  for  building,  repairing,  or  equipping  ships, 

570. 
statutory  right  in  rem  for  damages  to  cargo  caused  by  negligence  of 

owner,  master,  or  crew,  57L 
limitation  of  liability  under  Merchant  Shipping  Act,  1894.  .571. 
maritime  lien  and  statutory  remedy  against  res  distinguished,  572. 
consignee's  lien,  573. 
owner  of  cargo  has  no  lien  on  ships  for  losses  the  subject  of  general 

average,  574. 
lien  for  salvage  of  vessel,  575. 
lien  for  salvage  of  life,  576. 
salvage  claims  arise  apart  from  contract,  577. 
lien  for  damage  done  to  another  vessel,  578. 
lien  for  damage  done  to  cargo,  or  crew,  or  passengers,  578. 
lien  for  such  damages  not  limited  in  amount,  578. 
how  far  limitation  of  liability  applies  to  foreign  ship,  579. 
liability  arises  on  each  occasion  of  damage,  580. 
courts  having  jurisdiction,  58L 

how  to  enforce  lien  where  shipowners  are  a  liquidating  company, 
582. 
executor  indebted  to  trust  estate,  against,  533. 
expenditure  on  property  of  another,  for,  520 — 530. 
agreement  tor  lease  on  interest,  under,  52  L 
agreement  for  advances  incompletely  fulfilled  gives  none,  523. 
consignee  of  West  India  estate,  to,  527,  528. 
generally  none,  520,  52  L 
manager  of  West  India  estate,  525. 
mining  property,  on,  525. 
mistake  as  to  right,  under,  521. 
owner  standing  by,  alIo\ring,  522. 
personalty  of  lunatic,  on  realty,  of,  521. 
salvage  advances,  for,  524. 

West  India  estate  on,  525 — 529.     See  West  Ixdia  Estate. 
inspection, 

rights  of  jiersons  whose  property  is  subject  to  lien  since  Conveyancing  Act, 

1881.. 691. 
rights  of  persons  whose  property  is  subject  to  lien  before  1881 .  .692. 
joint  purchase  in  nature  of  partnership,  gives,  516. 
judicial  liens,  467 — 503. 
(1)  judgment  debts, 

judgments  now  charge  lands  only   where  actually  delivered   in 

execution,  468. 
how  land  may  be  taken  in  execution,  468. 
every  judgment  may  be  registered,  468,  470. 
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LIENS,  KOls-'POSSESSORY— continued.        References  are  to  the  Paragraphs. 
judicial  liens — continued. 

(1)  judgment  debts — continued. 

judgment  creditors  can  now  obtain  sale  of  the  land,  469. 

order  obtained  on  petition,  469. 

register  to  be  kept  under  Land  Charges  Registration  and  Searches 

Act,  1888..  470. 
purchaser  not  bound  unless  proceedings  against  land  are  registered, 

470. 
removal  of  judgments  from  inferior  courts,  471. 
Scotch  and  Irish  judgments  may  now  be  made  to  affect  English 

lands  and  vice  versa,  472. 
Irish  Judgment  Acts,  473. 

(2)  orders  for  payment  of  monej%  474 — 483. 

may  now  be  enforced  like  judgments,  474. 

statutes  affecting,  474. 

order  must  be  final  and  specific,  475. 

an  order  to  pay  what  may  be  found  due  is  not  specific,  475. 

does  not  appl}'  to  orders  for  payment  into  court,  476. 

as  to  payment  of  monej'  ordered  by  an  award,  477. 

does  not  applj-   where   creditor  has   to   do    some    further    act, 

478. 
as  to  costs,  478,  479. 
recovering  costs  in  an  abated  suit,  479. 
sohcitor's  bill,  order  for  payment  of,  480. 
costs  of  orders  in  lunacy,  481. 
effect  of  allocation  of  master,  481. 
effect  of  certificate  of  chief  clerk  in  Chancery,  4Sl. 
contingent  debts,  judgments  on,  482. 
order  must  be  for  payment  to  the  creditor  himself,  483. 

(3)  charging  orders,  484 — 490. 

charging  orders  by  May  of  execution,  484. 

effect  of  such  order,  484. 

on  fimds  belonging  to  lunatic  debtor,  485. 

such  orders  not  subject  to  control  of  lunacy  judges,  485. 

fund  charged  must  be  standing  in  lunatic's  name,  486. 

practice  relating  to,  487. 

where  the  fund  is  in  court,  a  stop  order  is  necessary,  488,  1243. 

stop  order,  effect  of,  488. 

when  only  it  will  be  granted,  488. 

ra&y  be  granted  against  deeds  deposited  in  court,  488. 

form  of  order  ■\\here  debtor  partly  trustee  of  fund   and  partly 

beneficiary,  489. 
charging  orders  on  share  of  debtor  in  a  partnership,  490. 
effect  of  Partnership  Act,  1890,  upon,  490. 

(4)  voluntary  judgments,  491 — 500. 

cognovits,  491. 

warrants  to  confess  judgments,  491. 

effect  of,   upon  restrictions   as   to   alienation  of   property,  459, 

491. 
warrant  to  confess  judgments  must  be  attested  by  solicitor  of 

debtor,  492. 
such  solicitor  must  not  be  the  solicitor  of  plaintiff,  492. 
duties  of  such  solicitor,  492. 
debtor  maj'  dispute  validity  of  warrant,  493. 
warrant  to  two,  may  by  entered  up  by  survivor,  494. 
warrant  to  plaintiff  does  not  extend  to  his  executor,  494. 
names  of  persons  giving,  must  be  registered,  495. 
must  be  registered  and  filed  m  ithin  twenty-one  daj's,  496. 
void  against  trustee  in  banlcruptcy,  496. 
memorandum  of  satisfaction,  497. 
acts  apply  to  foreign  as  ^\ell  as  English  warrants,  498. 
effect  of  judge's  order  by  consent,  to  sign  judgment  at  a  future 

day,  499. 
what  necessary  to  complete  judge's  order,  499. 
attestation  of  solicitor  not  necessary  to  judge's  order   500. 

(5)  Crown  debts,  501,  502. 

do  not  affect  debtor's  lands  till  taken  in  execution,  501. 
Irish  Acts  relating  to,  502. 
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LIENS,   NON-POSSESSORY-couiuiued.       References  are  to  the  Paragraphs. 
judicial  lions — cuiitin  itcd. 

(6)  lites  pendente^,  . 

do  not  bind  lauds  unless  registered,  oUJ. 
must  be  re-registered  every  five  years,  5UJ. 
liability  of  person  wiio  has  a  lien  on  goods,  1)20. 
lunatic's  next  vi  kin,  tu,  521. 
maritime  liens,  __ 

Admiralty  Court  Act,  18(U,  under,  oiO. 
building  and  repairs,  572. 
damage  to  goods,  ur  by  ship,  57-. 
necessaries,  570. 

supplies  to  foreign  ship,  570,  note, 
ailvances  for  ship,  lieu  on  cargt),  for,  573. 
average,  none  for  loss  subject  of,  574. 
damage,  statutory  lien  for,  ,.•<.„?   r,«i 

adverse  claimant,  ship  condemned  at  suit  ot,  o»i. 

courts  enforcing,  581.  ^ 

distinct  occasions,  losses  arising  on,  obU. 

extent  of  enactment,  578. 

interest  on,  578.  ^ 

sale  of  ship,  no  discharge  of,  5b7,  o/S. 

ship  subject  to,  what,  578. 

winding  up,  in,  582. 
enemies'  lien  on  neutral  ship,  1G35. 
enforcement  of,  5(57. 
master's  lien, 

disbursements  for,  569,  572. 

outlay  as  agent,  568. 

wages  for,  by  statute,  569. 
neutrals'  lien  on  enemy's  sliip,  1635.  xv,„i„„»  o<-f=.r.h  ic  «hir)S    572 

owner  not  personally  liable,  lien  may  nevertheless  attach  to  sliips,  o/^ 

and  605,  addenda, 
pilotage  for,  567. 
Portugal,  law  of,  as  to,  567,  note, 
priority  of,  1259-1265.     And  see  Peiobity. 
purchasers  without  notice,  bound  by,  567. 

repairs,  for,  570. 

takes  priority  over  vendor  s  lien,  ID.  .       -u 

claimable  by  mate  who  has  paid  for  repairs,  etc.,  ib. 

salvage,  for, 

cargo  and  freight  on,  575. 

life  salvage  alone  gives  none,  575. 
seamen's  wages  for,  567.  ., 

may  be  enforced  by  third  party  who_pays  the  wages,  ib. 
mortgage  improperly  paid  oil,  for  amount  of,  o37.  „ 

partnership  property,  on.     See  .Mj^ra,  sub-head     equitable  liens. 

arises  where,  512.  .,        ^i  < 

hond  fide  assignment  by  continuing  partner,  none  alter,  oil. 

creditors  have  benefit  of,  how  far,  ol9. 

death,  dissolution  caused  by,  519.  ^ 

debt  incurred  by  survivor  as  absolute  o\raer,  oiJ. 

debt  not  arising  by  partnership  transaction,  oil. 

dissolution,  arises  only  on,  518. 

extent  of,  512— 516. 

joint  purchase  of  real  estate,  on,  olb. 

lien  on  stock-in-trade,  differs  from,  513. 

mining  property,  extends  to,  516. 

part  owiiers  held  in  common  by,  none^  oil. 

share  of  ship,  o\raer  of,  cannot  have,  517. 
policy  moneys,  arises  on,  how,  520. 
proctor  in  Admiralty  court,  of,  550,  note, 
purchaser  of  land  for  prematurely  paid  purchase  monej,  oOb. 

sub-purchaser,  extends  to,  508. 
sale  under,  1018,  1019. 
salvage,  advances  for,  524. 

rolSt'i^wl'rioT'Ss.        See     s«pra.     under     sub-head     "equitable 


solicitor's 
liens. 
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tenant  for  life, 

estate  sold  by,  as  absolute  owner  on,  534,  note. 

outlay  for  crops  raised  after  death,  for,  527. 
trustees,  of,  for  expenditure.     See  supra,  under  sub-head  "  equitable  liens." 

advances  for  trust,  531. 

breach  of  trust,  advances  in,  give  no  lien,  531. 

payment  into  court,  not  lost  by,  531. 

actual  fund  may  be  followed,  535. 

advance  to  infant  under  power,  534. 

appropriation  by  limited  owner,  53(5. 

extends  to  all  property  into  which  it  may  be  traced,  532. 

extends  to  other  property  of  receiver  of  fund,  536. 

invested  in  purchase  or  improvement  of  real  estate,  534. 

power,  raised  under,  and  applied  in  excess  of,  637. 

I^roperty,  not  hable  to,  53S. 

special  purpose,  money  in  hands  of  broker  or  factor  for,  538. 
trust  property  cannot  be  sold  to  satisfy,  where,  1018. 
vendor  of  land,  of.     See  Vexdor's  Lien. 

may  lose  it  if  dealing  with  trustees,  1196. 

nature  and  extent  of,  505 — 507. 

vendor's  lien  on  goods,  differs  from,  how,  505,  533. 
waiver  of,  1580 — 1583. 
waste,  for, 

executor,  by,  533. 
hmited  owner,  by,  540. 
West  India  estate,  on,  525 — 529.     See  West  India  Estate. 
West  India  Islands,  limited  statutory  liens  allowed  in  some,  525,  note. 

LIENS,   POSSESSORY,  583—673. 
agent,  660. 

arising  by  act  of,  against  principal,  591. 

must  be  able  to  show  his  authority,  591. 

none  arising  by  possession  of,  for  principal,  587. 

carrying  on  trade  for  employer,  661. 

advances,  for,  664. 

authority  must  be  proved,  591. 

contract,  on  proceeds  for,  for  expenses  of,  662. 

indemnity,  by  way  of,  661. 

possession  being  that  of  principal,  no  lien,  587. 

whether  general  or  specific,  660. 

passes  to  trustee  in  baniiruptcy,  061. 
agister  of  cattle  has  no,  589. : 
assignment  of,  1592. 
banker's,  670—673. 

barrister's,  on  evidence  taken  under  commission,  593. 
bill  broker's, 

accommodation  bHl,  670. 

appropriation  of  payments  to  lien,  effect  of,  670. 

bankruptcy  of  person  accommodated,  670. 

custom  of  Liverpool  cotton  trade,  670,  note. 

general  balance,  for,  extent  of,  671. 

set-off  not  allowed  in  case  of  deficient  trust  account,  672. 

improper  dealings  of  acceptor,  whether  drawer  can  set  up  lieu  for.  670. 
broker's,  668. 
carrier's,  587,  607,  608. 

have  a  specific  lien,  607. 

by  railway  companies  for  cloak  room  charges,  608. 

lien  for  general  balance,  608,  629,  note. 

where  carriage  paid  by  consignor,  608. 

stage  coachmen  and  furniture  removers  have  no  lien  as  carriers,  608. 
character,  chattel  must  belong  to  debtor  in  same  character  in  which  he  owes 

the  debt,  585. 
charges,  does  not  extend  to  warehouse,  594. 
consignee,  for  advances,  669. 

contract  may  arise  under,  for  amount  of  consideration,  590. 
court,  ollicer  of,  no  hen  on  goods  in  hands  of,  592, 
credit  agreement  to  give,  effect  of,  590. 
debts  for  which  liens  may  be  claimed,  603. 
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^^,T          ,-      J                    Rpferences  are  to  the  Paragraghs^ 
LIENS,  POSSESSORY-€on«uiwed.  Relerences  arc 

detention  of  chattel,  no  lien  for  charges  for,  oJl. 

diSerent  kinds  of,  584. 

discharge  of,  .  ,     ^  -i.,,   i  kqo 

acceptanco  of  inconsistent  security,  lo89. 

by  tender,  1502.  .  ,  .    u      i  koq 

claim  to  retain  under  another  ri^ht,  by,  l&J^. 
excessive  claim,  no  discharge,  l'>''=^- 
omission  of  claim,  no  discharge,  loJ3. 
parting  with  posscssion,_by,  1592. 
exceptions,  1595,  1596. 
documents  or  chattels,  on, 
on  what,  no  hen,  593. 
officer  of  court,  in  hands,  of,  none,  oJ- 
solicitor's,  Ii31-(i58.     See  Solicitor. 
exchequer  bills  and  bankers,  o87. 
factor's,  587,  0«a. 

^'''"  deUvery  or  possession  obtained  by,  no  lien  arises  on,  587,  1596. 
possession  lost  by,  no  discharge  of,  159b. 

^^""^IdraTtted  in  what  kinds  of  business,  596. 

adoption  by  all  contracting  with  traders  ^^^^  tied  to,  598. 
agreement  for,  implied  by  notice  of  course  of  trade,  596,  o99. 

db-ections  of  consignor,  none  agamst,  bOl. 

evidence  of,  596. 

inconsistent  act  negatives,  601. 

nature  of,  and  disfavour  sho\\-n  to,  584. 

notice  of  course  of  trade,  cScct  of,  59b. 

security  taken  for  part  of  debt,  negatives  602. 

Statutes  of  Limitation,  covers  debt  barred  by,  600. 

strangers'  rights  not  affected  by,  601.  .      ,   «ri 

trustee  carrjig  on  trade  for  benefit  of  cestm  que  trust,  661. 

innkeeper's, 

definition  of,  607. 
extent  of,  607. 

general,  whether  or  not,  607. 
has  a  specific  lien,  607. 

horses  extends  to,  589.  i  „  nn7 

inquu-ies,  whether  innkeeper  is  bound  to  make,  00/. 
keep  of  a  horse,  extends  to,  607.  raQl^02 

parting  with  possession,  whether  a  discharge,  589,  15JZ. 
person,  does  not  permit  detainer  of,  607. 
repealed  enactment  relative  to,  607,_note. 
special  agreement  may  be  made,  607. 
insurance  broker's,  669. 

^''° 'applie's  to  every  expenditure  of  skill  or  trouble,  623. 
attaches  to  each  part  of  several  chattels   62o. 
authority  of  owner,  work  must  be  by,  623. 
completed,  work  must  be,  623. 

extends  to  chattel  on  which  labour  is  cxpenclecl,  624. 
firm,  chattel  partly  owned  by  one  partner,  bib. 
general  lien,  584,  596. 

cases  of  failure  to  prove,  629. 
extent  of,  584. 
instances  of,  630. 
rarity  of,  629. 
particular  trades  specific  lien  in,  627.  ,    ,     ««- 

retainer,  right  is  on  everypart  for  work  on  ^^•hole,  bZo. 
several  o^\^lers,  where,  625. 
specific  Uens  for,  enumeration  of,  627. 
Avhen  it  applies,  623. 
livery  stable  keeper  has  no  lien,  589. 
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LIENS,  FOSSESSORY— continued.  References  are  to  the  Paragraphs. 

master  of  ship  has,  where,  572,  617,  663. 
money,  on,  divisible,  595. 
nature  of,  583. 
notice  of  lien,  efFect  of,  601. 

officer  of  court,  no  lien  on  goods  in  hands  of,  592. 
particular  debts  for  which  Mens  arise,  603. 
possession, 

act  of  ownership,  589. 
agent,  through,  588. 
continuous,  must  be,  589,  1590. 
corporeal,  need  not  be,  588,  1623. 
essential  to,  586,  1591,  1592. 
loss  of,  effect  of,  1591. 

involuntary  or  by  mistake,  1595. 
fraud  or  misrepresentation  b\',  1596. 
ordinary  course  of  dealing  must  arise  in,  587. 
special  purpose,  by  delivery  for,  587. 
unauthorized  delivery  bj',  587. 
property  subject  to,  cannot  be  taken  in  execution,  1592. 
principles  of,  583. 

proof  in  bankruptcy,  effect  of,  on,  1589. 
raUwaj'  companies,  for  cloak  room  charges,  608. 
right,  chattel  must  belong  to  debtor  in  same  right  in  which  he  owes  the  debt, 

585. 
sale  under,  454,  455. 

salvage  of  propertj-  endangered  by  sea,  628. 
security  to  extent  of,  1593. 

ship's  certificate,  cannot  be  made  subject  to,  143. 
ship's  husband,  lien  of,  663. 
shipo\raer's  lien,  609 — 617.     See  Shipowkek. 

soKcitor's  lien  on  documents  and  other  chattels,  631 — 659.     See  Solicitor. 
special  pui'pose,  goods  remaining  after  failure  of,  587. 
special  contract,  effect  of,  on,  590. 
specific  lien,  584. 

natiu-e  of  and  favour  shown  to,  584. 
stable  keeper  has  no,  on  horses,  589. 
stage-coachman  has  carrier's  lien,  where,  608. 
stray  animal,  no  hen  for  keep  of,  628. 
taking  security  operates  as  a  waiver,  1589. 
vendor  of  chattels,  lien  of,  604 — 606.     See  Vendor's  Lien. 
extent  of,  604. 

waived  by  giving  up  possession,  1590. 
waiver  or  discharge  of,  1586,  1597. 
warehouse  charges,  does  not  extend  to,  594,  667. 
wharfinger,  for  general  balance,  667. 
\\harf-o^vner's  lien  for  rent  and  expenses,  621. 
will,  no  lien  on,  593. 
winding-up  proceedings,  solicitor  of  official  liquidator  has  no  lien  on,  593. 

LIMITATIONS,  Statute  of.     See  Statute  of  Limitations. 

LIS  PENDENS, 

account,  decree  for,  effect  of,  1117. 

active  prosecution  of  suit,  necessity  for,  1115. 

appeal,  whether  continues  during,  1117. 

co-defendant  assigning  interest  pendente  lite,  effect  of.  111  3. 

collateral  matters  unaffected  by,  1114. 

entry  of  satisfaction  of,  2001. 

executor  mortgaging  jjenrfen^e  lite,  1116. 

extent  to  which  it  binds,  1116. 

formerly  binding  per  se,  where  no  collusion,  1114. 

fraud,  without  express  notice,  not  imputed,  by  reason  of,  1118. 

hcarmg,  suit  which  cannot  be  brought  to,  is  not,  1116,  note. 

mcumbrance,  whether  it  operates  as,  1116. 

litis  rontestatio  necessary,  1117. 

purchase  without  notice  of,  1119. 

regLstered  conveyance  has  priority  over,  1118. 

registration  of,  503. 

[68] 


INDEX. 

LIS   PENDENS— continued.  References  are  to  the  Paragraphs. 

(iino  of  talduf^  ciYfct,  lllU 
trust,  cxt'cution  of,  how  aiTcctcd  liy,  Ulii. 
umvt^istorcil,  elfuct  of  notici-  of,  11  li. 
vacation  of  registration  of,  2001. 

Ireland,  in,  2001. 
voluntary  settlement,  claim  under,  is  not,  1118. 

LIVERY  STABLE   KEEPER, 
has  no  lien,  589. 

LLOYD'S   BONDS, 

nature  and  object  of,  273  and  note. 

LOCAL  REGISTRY  ACTS.     See  Notice  ;  Pkiobity. 
attestation  of  memorial,  127<). 
copyholds,  whether  within,  51. 
documents  witliin,  51,  53. 

entry  of  satisfaction  of  securities  under,  1993,  note. 

forf^ed  document  not  rendered  valid  by  registration,  1270.  ^ 

inapplicable  to  give  priority  to  mortgagee  of  "  such  estate  as  mortgagor  has, 

1266. 
informal  registration  gives  no  priority,  1276. 
Ireland,  local  registry  acts  in,  51. 

registration  gives  priority  in,  51,  1267. 
judgments,  registration  of,  473. 
Ivingston-on-Hull.     See  Yorkshire  Act,  infra. 

Land  Transfer  Act,  1875,  effect  of,  upon,  54.  .         .        _ , 

leases  not  exceeding  twenty-one  years  are  exempted  from  registration,  o2. 
lien,  holder  of,  need  not  obtain  writing  for  registration,  53. 
London,  City  of,  not  within  Middlesex  kct,  51. 
memorial  of  registration,  51. 
Middlesex  Act,  51. 

money,  assignment  of,  not  within  Acts,  1272. 
notice,  effect  of,  on,  1112. 
notice  of  unregistered  instrument,  1266. 

priorities  under,  generally,  1267.  •  .       lo-c 

priority  between  registered  instruments  according  to  entry  on  register,  1_/S. 
Serjeants'  Inn,  effect  of  exception  of,  from  Middlesex  Act,  51. 
wTitmg,  interest  created  without,  not  within,  except  in  Yorkshire,  53. 
Yorkshire  Act,  51 — 53. 

LOCKE  KING'S  ACT..  1327. 

amending  Act  applies  to  leaseholds,  1328. 

charge  on  hereditaments  of  any  tenure,  applies  to,  where,  1328. 

charge  on  realty  in  aid  of  personalty,  whether  within,  1329. 

chattels,  real,  not  within  1st  or  2nd  Act,  1328. 

consolidation  of  all  mortgages   on  divers  properties   devised    to    the   same 

devisee,  1326. 
"  contrary  intention  "  within,  when  not  sho^m,  1331. 
contribution  doctrine  of,  not  affected  by,  1347. 
copyholds  within,  1328. 
Crown,  personalty  vested  in,  1332. 

devisee,  right  of,  under,  where  estate  is  contracted  to  be  sold,  1327. 
direction  for  payment  of  debts,  1327. 
executors  under  elegits  are  not  within  Acts,  1330. 
general  testamentary  charge  of  debts  on  realtj',  1329. 

explanatory  Act,  1327.  ,    ,     i      i        ti 

good\\ill  may  have  to  be  exonerated  under, by  the  devisee  of  the  land  or  the 

°  heir,  680. 

heir,  when  not  within  Act,  1333. 

inapplicable  to  real  estate  of  a  partner  mortgaged  to  secure  a  partnership 

debt,  1330.  ,  .       ...      a     A 

or  where  testator  gives  son  an  option  to  purchase  real  estate  at  a  nxea 

price,  ib. 
intention  to  exonerate  mortgaged  estates,  1331. 
intention  to  exonerate  limited  to  value  of  fund  made  liable,  1331. 
lapsed  devise,  position  of  heir  taking  by  reason  of,  1333. 
leaseholds,  not  within  1st  and  2nd  Acts,  1328. 
mortgage  debt  primarily  charged  on  estate,  1326. 
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LOCKE  KING'S   ACT — continued.  References  are  to  the  Paragraphs. 

mortgagee's  rights  preserved,  1326. 

for  their  benefit  only,  1333. 
"  other  real  estate,"  meaning  of,  1332. 

same  person  takes  realtj-  or  personalty,  where,  Acts  do  not  apply,  1332. 
several  mortgaged  estates  devised  to  same  devisee,  all  the  mortgages  are  con- 
solidated for  purposes  of  the  Act,  1326. 
statutes,  statement  of,  1326,  1327. 
vendor's  lien,  v  hen  within, 

testator  dying  after  1867.  .1328. 
^^•ills  dated  before  1855,  claimant  under,  whether  affected,  1333. 

LONDON,  CUSTOM  OF, 

mortgage  debt  falls  primarily  on  personal tj',  under,  1319,  note. 

pledge  of  mixed  bills  by,  399. 

sales  as  to,  docs  not  extend  to  paAvns,  197,  note. 

LORD  CRAN^VORTH'S  ACT, 

application  of,  and  repeal  by  Settled  Land  Act,  972,  note,  973. 
Conveyancing  Act,  1881,  repeals  how  far,  814,  973. 
insurance,  power  of,  given  by,  1776. 
sale,  power  of,  given  by,  973,  974. 

LORD  OF  FEE, 

right  to  redeem  m  case  of  escheat,  1442,  1443. 

LORD  OF  MANOR, 

copj'holds  surrendered  to  lord  of  mortgaged  manor,  680. 
mortgagor  may  hold  courts  as,  877. 
receiver,  lord  is  subject  to,  864. 
surrender,  when  bound  to  accept,  43. 

LOSS, 

of  mortgage  deed,  801. 

of  pledged  goods,  916 — 918. 

of  title  deeds.     See  Title  Deeds. 

destruction  of  the  subject  of  the  security,  1635,  1636. 

LUNATIC, 

allowance  of,  carmot  be  mortgaged,  457. 

committee  of,  maj^  redeem,  1441. 

costs  of  mortgage  of  estate  of,  raiseable  by  mortgage,  317. 

dealings  with,  803. 

evidence  of  security,  where  mortgagor  is  alleged  to  be,  803. 

inquisition,  mortgage  for  costs  incident  to,  316. 

lien  on  real  estate  of,  for  expenditure  on,  521. 

maintenance,  mortgage  for,  316. 

representatives  of,  have  no  equity  for  restoration  of  payment  in  discharge  of 

mortgage,  1353. 
securities  on  property  of.     See  Power  to  Mortgage,  316 — 320. 

improvements,  where  charged  on  estate,  317. 

Lunacy  Regulation  Act,  1853,  provisions  of,  1353. 

married  women,  in  case  of,  316. 

purposes,  may  be  made  for  what,  316. 

surplus  moneys  raised  by  sale  or  mortgage,  nature  of,  319. 

under  Lunacy  Regulation  Acts,  316. 
vesting  orders  of  mortgage  or  trust,  estates  of,  2028. 

MACHINERY,  70,  72,  85.     See  Fixtures. 

MAINTENANCE  OF  SECURITY.     See  Bill  of  S.vle. 

MANAGER, 

distinction  between  receiver  and,  841,  note.  : 

lien  of,  where  undertaking  is  perishable,  525. 

managing  director  of  a  company  usually  appointed,  841. 

newspaper,  appointed  of,  840,  note. 

of  business  of  ordinary  incorporated  company,  841. 

of  hotel,  841,  note. 

of  ship,  841,  note. 
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MANAGER — continued.  References  are  to  the  Paragraphs. 

only  appointed  for  purpose  of  selling  as  going  coneern,  811,  note, 
public  undertaking,  not  generally  appointed  of,  738,  8tl. 

MARITIME   HYPUTHECATION.     See  Bottomry  ;   Rkspoxdentia. 

MARITIME  LIENS.     fcJeo  Likns,  Possessory. 

MARITIME  SECURITIES.     See  Ships. 

MARRIAGE   BROCAGE, 
securities,  for,  void,  444. 

MARRIAGE  SETTLEMENT.     See  Settlements. 

MARRIED  WOMAN.     See  Power  to  Mortgaqe,  299—312. 
acknowledgments  by,  300,  301. 
action  by  or  against,  311. 

after-acquired  separate  estate,  power  to  bind,  307. 
charge,  attempted  mortgage  of  by  husband,  303,  note, 
decree, 

against  husband  and  wife,  1944. 

giving  wife  separate  right  to  redeem,  1944. 

immediate  order  absolute,  formerly  not  against  wife,  2042, 

show  cause,  wife  or  heir,  has  no  day  to,  under,  2042. 
deposit  of  wife's  mortgage  deed  by  husband,  303. 
equity  to  a  settlement, 

enforceable  against  assignee  for  value  or  mortgagee  where,  304  and  note. 

power  to  release,  301. 
fraud  by,  1199. 

upon  creditors,  311. 
mortgage  of,  w'ithout  line,  established  after  wife's  death,  how,  305. 
mortgages  by, 

choses  in  action,  of,  301 — 303. 

agreement  before  marriage,  under,  302. 
judicial  separation,  after,  302. 

equitable  life  interest  in  property,  of,  304. 

lunatic's  real  estate,  310. 

real  estate,  of,  300. 

reversionary  jjersonalty,  of,  301. 

separate  property,  of,  30G — 312.  : 
under  settlements,  305 — 309. 
under  Married  Women's  Property  Act,  1882.  .310—312. 

surety  for  husband,  as,  form  of  judgment,  1338,  1944,  2042. 

terms  of  years,  of,  300. 

woman  married  before  Act  of  1870.  .306. 
mortgage  by  husband  of  wife's  land  tax,  302,  note, 
order  absolute  against,  2042. 

not  allowed  a  day  to  show  cause  after  cesser  of  coverture,  ib. 
immediate  order  may  be  made  against,  by  consent,  ib. 
personal  representatives  of,  rights  and  liabilities  of,  311.   ' 
power  of  contracting,  suing,  and  being  sued,  311. 
property  appointed  by,  w  hen  liable  to  debts  and  engagements,  308. 
reduction  into  possession  of  debt,  deposit  by  husband  of  wife's  mortgage  deed 

is  not,  303. 
restrained  from  alienation.     Sec  Restraint  on  Anticipatiok. 
securities  by.     See  Power  to  Mortgage,  299 — 312. 
separate  estate, 

charge  on,  how  created,  309. 

extent  of,  311. 
settlements  not  affected  by  Act  of  1882.  .311.   : 
trustee,  now  falls  within  Married  Women's  Property  Act,  1882.  .310. 
trusts  and  executorships,  acceptance  of,  are  contracts  within  Act  of  1882 . . 

311. 
written  engagements  of  woman  married  before  Acts, 

effect  of,  306. 

separate  estate,  liable  where,  306. 

testamentary  charge  of  debts  covered,  306. 

MARRIED  WOMEN'S  PROPERTY  ACTS, 
effect  and  provisions  of  Act  of  1882.  .311. 
inappUcable  to  married  women  trustees,  310,  note, 
insurance  by  husband  or  \\"ifc  for  benefit  of  the  other,  412. 
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MARSHALLING,  References  are  to  the  Paragraphs. 

agent  pledging  for  his  own  debt,  against,  13(JU. 
appointees  under  a  power,  1358. 
bankruptcy  does  not  prevent,  13GL 
charged  estates,  mortgagee  of  part  of,  1364. 
consolidation  distinguished  from,  1355. 
covenant  against  incumbrances,  effect  of,  upon, 
assignee  for  value  \\-ithout  notice,  1359. 
effect  of,  on,  1356. 

subsequent  creditor  by  judgment  or  pendente  lite,  1358. 
Crown  against,  1362. 
debtor  a  banlorupt,  where,  1361. 

debts  and  legacies  charged  on  the  mortgaged  property,  where,  1364. 
descent  of  mortgaged  estates  on  different  persons,  on,  1361. 
different  estates  vested  in  holder  by  distinct  transactions,  1367. 
distress,  where  secured  fund  is  swept  away  bj%  1364. 
dLstinct  transactions,  effect  of,  1367. 
doctrine  of,  1355,  1367. 
double  fund,  after  paj^ment  of  mortgagee  or  creditor  who  may  resort  to, 

1365. 
enforced  after  first  mortgagee  has  been  paid,  1365. 
first  mortgagee's  right  not  interfered  with,  \\here,  1365. 
fund  inapphcable  to  payment  of  particular  debt,  where,  1367. 
judgment  form  of,  2061,  2065. 
judgment  creditors,  1358. 
judgments,  1359. 
legacies,  pecuniary,  1366. 
maritime  securities,  1369. 
master  of  ship  claiming  wages,  1357,  note, 
mortgage  by  husband  and  wife,  1361. 
mortgagee  entitled  to  throw  debts,  legacies,  etc.,  on  estate  not  mortgaged, 

1364. 
mortgagee's  right  of,  overrides  surety's  right  to  securities,  1360. 
not  allowed  a\  here  it  ^vould  cause  injury  to  tliird  incumbrancer,  1357. 
not  necessarj'  to  claiming  in  an  action,  1370. 
paraphernalia  of  widow,  1363. 
pecuniary  legatee  in  favour  of,  1366. 
pleadings  need  not  be  framed  for,  1370. 
pledge  by  agent,  1360. 

prejudice  another  incumbrancer,  not  permitted  so  as  to,  1357. 
])rinciple  of,  1367. 
puisne  mortgagee  of  one  estate  which  has  been  mortgaged  together  with  another 

to  a  first  mortgagee,  1356. 
securitj^  of  third  mortgagee  taken  pendente  lite,  1358. 
second  mortgagee  without  notice  of  prior  mortgage  on  same  and  other  estates, 

1356. 
settled  and  unsettled  estates  between,  1359. 
single  fund  sufficient,  no  marshalUng,  1368. 

Statute  of  Limitations,  none  in  favour  of  creditor  barred  by,  780,  781. 
subsequent  incumbrancers  how  affected  by,  1356,  1357. 
surety,  in  favour  of,  1360. 

tenant  for  life  and  remainderman,  between,  1359. 
tenant  in  tail  under  settlement  for  value  with  covenant  against  incumbrances, 

1358. 
third  mortgagee,  where  marshalling  would  injure,  it  is  not  allowed,  1357. 

aliter  ^\here  he  is  only  a  judgment  creditor  or  has  taken  his  security 
pendente  lite,  1358. 
vendor's  lien  on  goods,  in  favour  of,  1360. 
volunteers,  in  favour  of,  1361. 
widow's  paraphernalia,  1363. 
where  estates  descended  to  different  persons,  1301. 

MASTER  OF  SHIP.     Sec  Bottomry  ;  Respondentia. 
liability  under  bottomry  bond,  260,  261. 
lien  of, 

non-possessory,  569. 
po8.sessory,  017. 
power  to  grant  bottomry  bond,  253—257. 
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MEMORANDUM  OF  DEPOSIT,  References  are  to  the  Paragraphs. 

documi'iits  remainiiii;  in  ilfbtor's  possession,  33. 
equitaMe  mortgaj^o  Ijy,  27,  28. 
stamp  oil,  2US7  and  nutu. 
sub-niortgago  by  deposit  of,  30. 
variation  between  deposit  and,  35. 

MERCANTILE  AGENT,  securities  by,  383—397.     See  Factors  Act  and  Poweb 
TO  Mortgage. 

MERCHANT  SHIPPING  ACTS.     See  Ships. 
discharge  of  mortgage  under,  1998. 
notice  under,  1248. 

power  of  sale  of  registered  mortgagee  under,  978. 
priority  under,  1280—1290. 

summary  of,  relating  to  transfers  and  mortgages  of  ships,  134. 
title  to  insurance  money  or  freight,  not  affected  by,  145. 

MERGER   OF  DEBT, 

acts  of  tenant  for  life  raising  presumption  of,  1542. 

assignment  of  equity  of  redemption  to  new  mortgagee  in  as  full  and  beneficial 

a  manner  as  original  mortgagee  could  have  held  it,  negatives,  1528. 
Bankruptcy  Act,  1883,  effect  of  giving  up  security  under,  1532. 
bankrupt,  debtor  may  be  made,  though  debt  mejged,  1559. 
charge  once  merged  cannot  be  resuscitated,  1538. 
contingently  entitled  to  charge,  by  act  of  owner,  1545,  1550. 
conveyance  to  trustee  without  declaration  against,  does  not  prevent,  1541. 
direction  against  raising  charge  on  disposing  of  estate,  bj',  1544. 
dishonesty  of  transaction  no  argument  against,  1549. 

enlargement  of  estate  of  limited  owner  causes  no  change  of  equities,  1533. 
equitable  interests,  legal  merger  did  not  effect,  where,  1525. 
estate  defeasible,  no  merger  presumed  on,  payment  by  owner  of,  1534. 
estate  going  over  after  merger,  no  equity  to  bring  back  merged  charge,  1538. 
evidence  as  to,  nature  of,  1539. 
evidence  of  intention  for  or  against,  direct  or  presumptive,  1539. 

may  be  by  parol,  1539. 

express  declarations,  1540. 

what  is  sufiicient,  1540. 

mere  conveyance  to  a  trustee  insufficient  to  preserve  charge,  1541. 

payment  of  heavy  interest  by  tenant  for  life  is  evidence,  1542. 

general  release  to  trustees  of  term  for  raising  charge  is  evidence,  1542. 

dealing  with  estate  without  mention  of  debt  is  evidence  for,  1543. 

where  owner  has  directed  tlebt  not  to  be  raised  it  is  merged  as  against 
puisne  incumbrancers,  1544. 

express  extinction  of  one  charge  does  not  imply  preservation  of  another, 
1545. 

no  merger  where  it  would  extinguish  a  trust  for  separate  use,  1546. 

debt  may  exist  for  purposes  of  legal  duty  even  where  merger  takes  place, 
1547. 

payment  of  annuity  by  tenant  in  tail  to  tenant  for  life,  to  cease  when 
mortgages  paid  off  by  tenant  in  tail,  1548. 

where  conduct  neutral,  owner  is  presumed  to  intend  to  benefit  himself, 
1549. 

debt  discharged  in  ignorance  of  rights,  no  merger,  1550. 

title  acquired  by  fraud,  in,  no  merger,  1551. 

Statute  of  Limitations  does  not  run  in  favour  of  merger,  1552. 

merger  of  tithes,  1553. 
evidence  of  intention,  course  pursued  in  absence  of,  1549. 
express  declaration  prevents,  1540. 
first  mortgagee  purchasing  equity  of  redemption  from  assignee  of  mortgagor 

subject  to  mortgage  to  mortgagor  for  purchase  money,  1530  and  note.° 
fraudulent  title,  no  merger  in  favour  of,  1551. 
ignorance  of  rights,  dealings  in,  1550. 
intention  against  merger  should  be  clearly  stated,  1541. 

except  as  to  tenants  for  life,  1534. 
judgment  assigned  to  trustees  does  not  merge,  1532. 

married  woman,  no  merger  of  annuity  for  separate  use  in  life  estate,  1546. 
merged  charge  may  still  be  subject  to  liabilities,  1547. 
merger  of  security,  on,  1554 — 1560.     See  Merger  of  Security. 
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mesne  incumbrancers  effect  on,  of  purchaser  of  equity  of  redemption  paying  o& 

first  mortgage,  1528. 
mortsages  on  inheritance,  where  remainderman  grants  annuity  to  life  tenant 

to  cease  on  discharge  of  burden,  1548.  .- 

none  at  law  where  none  in  equity,  1524. 
pa^-ment  off,  bj'  o^^^ler,  Mhere  estate  is  defeasible,  none,  1534. 

nor  where  paid  by  third  party  at  his  request,  1172. 
presumption  of  merger  bj^  owner,  1525. 

arises  whether  charge  is  secured  by  legal  or  equitable  interest,  1527. 

circumstances  which  favour,  1543,  1548. 

rebuttal  of,  1526. 

where  liabilitj^  for  debt  and  equit}'  of  redemption  in  same  person,  1525. 
priorities  of  incumbrancers,  effect  of  merger  on,  1528  and  1529,  note, 
purchaser  of  equity  of  redemption,  ma}'  keep  charge  alive,  whether,  1529. 

evidence  of  intention,  1529,  1530. 
remainderman  must  repay  charge  to  representatives  of  tenant  in  tail,  where, 

1538. 
settlement  with  covenant  against  incumbrances,  effect  of,  1543.  ' 

Statute  of  Limitations  Mill  not  deprive  personal  representatives  of  charge, 

where  no  person  is  liable  to  paj-  same,  1552. 
tenant  for  life,  no  merger  presumed  on  payment  by,  1534. 

no  obligation  upon,  to  shew  any  intention  to  keep  up  charge,  1534. 
tenant  in  tail,  whether  merger  presumed  on  payment  by,  1533. 

infant,  1536. 

lunatic,  1537. 

remainderman,  1535. 

restrained  from  alienation,  1535. 
term  held  by  mortgagee's  trustee  protects  against  dower,  1531. 
term  left  outstanding  by  tenant  in  tail  paying  off  charge,  1549. 
tithes  may  be  merged  by  person  without  title,  1553. 
tithes,  on  merger  of,  charges  affect  the  land,  1553. 
Toulmin  v.  Steere,  doctrine  in,  1529. 
trust,  no  merger  Avhere  it  would  defeat,  1546. 
trustee  in  bankruptcy  purchasing  first  mortgage,  1532. 

MERGER  OF  SECURITIES, 

bankruptcj'  proceedings  for  original  debt  not  prevented  by,  1558. 
co-debtors,  in  case  of,  1556. 

co-extensive  remedies,  both  securities  must  afford,  1556. 
covenant  merging  in  judgment  or  specialty,  1554. 
equitable  mortgage,  merger  of,  in  legal,  1554. 
higher  .security  in,  1554. 

ineffectual,  where  higher  security  proves,  1559. 
intention,  express  or  impUed,  prevents,  1560. 
judgment  creditor  by  conveyance  to,  1554. 
merger  of  charge,  whether  implied  on,  1555. 

remedies  on  higher  or  lower  securities  must  be  co-extensive,  1556. 
same  debt,  securities  must  relate  to,  1557. 
same  persons,  securities  must  be  vested  in,  1557. 

securities  must  be  vested  in  same  person  in  respect  of  same  debt,  1557. 
simple  contract  debt,  merger  of,  in  higher  security,  1554. 

when  higher  security  includes  interest  as  well  as  principal,  the  rate  is  that 
payable  on  higher  security,  1555. 

MIDDLESEX  REGISTRY,  51. 

MILLER, 

has  no  general  lien,  629  and  note, 
has  specific  lien,  627. 

MINERALS.     See  Mines  and  Colliekv. 

sale  of,  apart  from  surface  by  mortgagee,  938. 
sale  of  surface,  reserving,  ib. 

MINES, 

liens  for  expenditure,  on,  525. 

mortgagee  where  restrained  from  opening,  675. 

mortgagee's  liabilities,  as  to,  1780. 

pre-emption,  mortgage  of,  subject  to  partner's  right  of,  1950,  note, 

receiver  appointed  of,  846. 
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MISREPRESKNTATION.     Sco  Void  Securities. 
security  obtaiiicl  by.  bad.  429—442. 
stranger  not  liable,  for  iu.lucuig  loan  by,  ll.i- 

'"'SS^la^  llrt;'i^.r"2i;^^^.cnt,^  relief  give.^- 
rrtLeo  cannot  claim  in  second  action  sun.  om.tte.l  b> ,  71..,  note. 
omSon  of  mortgage,  requisites  by   may  be  nupphcd,  14. 
party  joined  by,  entitled  to  costs,  I'JU. 

^^'  '^^lovs  for  payment  of.     See  Judgments. 

MONEY   LENDERS,  ,  ,.      ,^   ,., 

SrS  SS^-S^^^-urities,  apart  fron.  statute,  432. 

'''^^alfotut'^'conveyance  .here  construed  as,  14,  20. 
agreement  to  borrow  or  lend  on,  whether, 
°     enforceable,  217  and  note.  . 

good  title  to  land,  contract  for,  not  implied,  1900. 
ancient  form  of,  in  England  and  France,  b,  note, 
chattels  of.     See  Bill  op  Sale. 

created  how,  62. 

notice  of,  necessary,  when,  03. 

redemise,  effect  of,  64. 
choses  in  action,  of.     See  Choses  in  Actiox. 
conditional  sale  distmguished  from,  20 

consZatrotTSr';:;;,"^  l«h»  instrument  U  a  n>ortg.g.  or  an  absolute 

coSro?or„:;4."S;  nu,-m..    SeeCo^soo..™.. 

copvholds,  of,  40 — l-t.  i-  ^f  Q 

-Tn^t^n-Sf =:'c".l"nrtS£r:'cf.  not  a  mortgage,  IS. : 

covenants.     See  Covenants. 

debentures,  166 — 183. 

debt, 

devolution  of,  70/— 711. 

implied  where  no  covenant,  8. 

iraS^r,S™-rierc7^«B?.°L'!^^^ 

.S:^,r4rj*m-  SeeS..T...  o.  L.M„.x.o.s. 

mortgagee  bound  to  assign,  where,  1978. 

nature  of,  13,  1318.  1^,0 

ricrht  to  call  in,  may  be  postponed,  71^. 

ri^ht  to  sue  for,  where  no  covenant,  808. 

transfer  of  estate  passes  benefit  of,  Ibt.. 

deed,  .  j..       1-7 

execution  of  retainer  atter,  l/. 

production  of,  701. 

proof  of,  801. 
defeasance,  secret  separate,  1.0. 

collateral  effect  of,  14. 
definition  of,  2. 
'     derivative.     See  Sub-mortgage. 

doubtful  instrument  resembling,  construction  ot,  ii. 
equitable.     See  Equitable  Mortgage. 

'i^tS^^lS^'^s  intended  a  mortgage,  14-19. 

future  chattels,  of,  60— 67. 

GlanviUe  and  Littleton,  how  defined  by,  6,  note. 

^^nt:\X^^^o  as  to,  when  not  expressed,  14,  20. 

leaseholds,  of,  45—50. 

liability  to  covenants,  49,  oU. 
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legal, 

mortgage  either  equitable  or,  6. 

nature  of,  7. 
lives,  of  estates  for,  44. 

parol  evidence  admissible  to  construe,  where,  14. 
parties  to  mortgage  suits.     See  Parties. 
payment,  covenant  for  implied,  8. 
power  under,  265 — 407.     See  Power  to  Mortgage. 
proviso  or  condition  in,  not  essential,  14 — 19. 
secret  mortgage,  ■\\hen  fraudulent,  17. 
ships,  of.     See  Ships. 
Stamp  Act,  how  defined  in,  2087. 
stamps  on,  2083. 

statutory  mortgages.     See  Statutory  Mortgages. 
terms  of  years,  of,  45 — 50. 

Conveyancing  Act,  1881,  affects  liability  to  forfeiture  of,  how,  47,  48. 
transfer  of.     See  Transfer  of  Mortgage. 
trust  for  sale,  by  way  of,  16. 
Welsh  mortgage,  10 — 12.     See  Welsh  Mortgage. 

See  Debextures. 

MORTGAGEE, 

accounts  against,  1734 — 1763.     See  Accounts. 
accretions  to  security,  right  to.     See  Accretions. 
attainder  or  conviction  of,  no  escheat  of  estate  on,  1445. 
bankruptcy.     See  Bankruptcy. 

disclaimer  in,  affects  how,  1662,  1663,  and  see  Bankruptcy. 
notice  necessary  to  validity  of  mortgage  when,  38,  1226. 
proof  in,  right  of,  1041. 

sale  in,  right  of,  1025 — 1038.     See  Bankruptcy  under  sub-head  "  sale." 
bidding  on  sale  by,  937. 
certificate  of  account,  duty  of,  after,  1803. 
chattels,  of,  remedy  of, 

Bills  of  Sale  Act,  1882,  under,  909. 
right  to  possession,  910. 
complete,  when,  ib. 

consistent  with  trust,  to  perm't  mortgagor  to  hold  till  demand,  ib. 
right  to  sue  arises,  when,  ib. 

bailee  of  mortgagor,  may  deliver  to  mortgagee,  912. 
sale  by  mortgagor  gives  immediate,  64. 
sale,  power  of,  928. 
consolidation.     See  Consolidation  of  Mortgages. 
custody  of  deeds  by.     See  Title  Deeds. 

devise  of  estate  by,  now  ineffectual  as   against  executor,  1989 — 1990.     And 
see  Devolution. 

but  a  specific  devise  of,  will  give  the  debt  a  security  to  the  devisee,  708. 
devisees  of,  may  distrain  for  rent,  where,  888. 
devolution  of  estate  of,  on  death,  1989 — 1991. 

forms  part  of  personal  estate  of  mortgagee,  707. 
ejectment  can  only  defend  action  where  interested,  873,  note, 
equity  of  redemption,  part  o-^vner  of,  1937. 
executor,  lending  to, 

application,  not  bound  to  see  to,  363. : 
inquiry,  when  put  upon,  374 — 377. 
fixtures,  may  enter  and  sever  after  surrender  of  term,  71. 
in  possession,  what  Acts  constitute,  1746. 
insurance,  statutory  power  of,  1776,  1777. 
intermediate.     See  Puisne  Incumbrancers. 
lands  devised  subject  to  charge  of  debts  or  legacies,  mortgagee  of,  need  not 

inquire  into  exercise  of  power  to  mortgage,  361. 
lease  from  mortgagor  to,  whether  valid,  433. 
leases,  right  of,  under 

existing  leases,  at  date  of  mortgage, 

entitled  to  rents  as  reversioner,  873 — 875. 
right  of,  to  distrain  or  sue  for  rent,  875. 
joint  demise,  effect  of,  904. 
subsequent  lease  by  mortgagor,  892 — 908. 
ejectment,  to  bring,  892. 
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leases,  right  of,  undiT — continued. 

subsecivK'nt  k-aso  by  mortgagor — continued. 
iiicsni-  ])r()tils,  to  sue  fur,  Sl)4. 
runt,  to  distrain  or  sue  for,  S!(:{,  895. 
tenancy  created  by  recognition,  Sy.j. 
leases  by 

concurrence  of  mortgagor,  necessary,  \vhcre,  903. 

rontirmation  of  mortgagor,  effect  of.  904. 

remedy  of  lessee  where  mortgagor  will  not  concur,  903. 

reservation  of  rent  to  mortgagor  and  mortgagee  during  respective  interests, 

effect  of,  90-4,  905. 
right  on  confirmed  lease  enures  to  person  with  legal  interest,  904. 
leaseholds,  of,  liabilities  of,  49,  50. 
notice  of  claim  on  estate,  duty  of,  after,  1912. 
personal  trouble  and  loss  of  time,  no  allowance  for,  1789. 
paramount  title,  with,  no  sale  against  without  con.scnt,  995. 
part  owner  also  of  equitj'  of  redemption,  form  of  judgment  where,  1937. 
pauperis,  informd,  may  sue,  72(i. 
possession,  in.     ISee  Mortgagee  in  Possession. 
]JOssession,    when     entitled    to    take,   see    infra    under   sub-head    "  right   to 

possession." 
power  of  sale  of.     Sec  Powkr  of  Sale. 
protection  of  security  by.     See  Protection  of  Securitv. 
))uisne  mortgagee.     See  Puisne  Incu.mbrancer. 
))urchase  by,  under  sale  by  court,  2020. 

may  be  let  into  immediate  possession,  2023. 
redemise,  what  amount  to,  879 — 88(1.     And  see  Mortgagor,  redemise  to. 
redemption.     See  Redemption. 

bound  to  know  what  is  due,  1501. 
can  generally  only  be  sued  for,  1377,  1378. 
cannot  impeach  mortgagor's  title,  1377. 

may  hold  against  all  who  cannot  show  right  to  redeem,  137<>. 
relation  of  mortgagor  in  possession  to,  in  absence  of  redemise,  877,  87S. 
remedies  of,  exerciseable  when  and  how.     See  Remedie.s. 

lost,  when  they  would  be  inequitable,  727,  752.     See  Restraining  Pro- 
ceedings. 
may  sue  after  decree  in  favour  of  puisne  incumbrancer,  718. 
tender,  may  sue  after,  where,  719. 
trust  deed  for  creditors,  under,  712. 
restraining  proceedings  of,  727 — 759.     See  Staying  Proceedings. 
right  of  entrj'  of, 

arises,  when,  870. 
Land  Transfer  Act,  under,  ib. 
right  to  possession  of  mortgaged  property  b}-,  870 — 924. 
(1)  as  to  immovable  property,  870 — 908. 

in  absence  of  contrary  agreement,  maj'  enter  at  once,  870. 
provisions  of  Land  Transfer  Act,  1875,  as  to,  870.  1742,  17(34. 
mortgagor  cannot  set  up  jus  tertii,  872. 

rights  of  mortgagee  out  of  possession  against  persons  in  possession, 
871. 
{a)  in  relation  to  tenancies  created  previous  to  the  mortgage, 
873—876. 
mortgagee  entitled  to  demand  rent,  873. 
whether  tenant  can  safely  pay  to  mortgagor,  873,  874. 
until  mortgagee  intervenes  mortgagor  retains  all  rights  of 

landlord,  874. 
after  notice  to  tenant,  mortgagee  has  rights  of  landlord,  875. 
though  tenant  holds  under  a  lease  or  from  year  to  year,  875. 
after  possession  by  mortgagee,  mortgagor  has  no  remedy 

against  tenant,  875. 
rent  of  furnished  house  apportionable,  870. 
(b)  mortgagee's  rights   where   mortgagor  remains   in   possession, 
877—891. 
mortgagor  only  holds  during  mortgagee's  pleasure,  877. 
mortgagor  is  not  tenant  at  will,  877. 
nor  is  he  mortgagee's  bailiif  or  receiver,  877. 
mortgagor  is  not  tenant  at  will  within  Statute  of  Limitations, 
878. 
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right  to  possession  of  mortgaged  property  bj- — continutd.  ^~"^^~"^~ 

(1)  as  to  immovable  property — continued. 

(b)  mortgagee's  rights,  etc. — continued. 

where   mortgage   provides  for   mortgagor's   possession  for 

time  certain  there  is  an  implied  tenancy,  879. 
express  tenancy  inconsistent  \vith  mortgage  not  allowed, 

880. 
where    tenancy    created    mortgagor    mav    be    summarilv 

evicted,  881. 
right  of  distress  where  mortgagor  attorns  tenant,  882. 
in  attornment  rent  must  be  reasonable,  883. 
when  a  fraud  on  the  Bankruptcy  Law,  883. 
rent  may  be  of  a  variable  amount,  883. 
attornments  in  mortsages  since  1878  are  bills  of  sale,  884. 
effect  of  Bills  of  Sale  Act,  1878.  .83,  884. 
may  be  void  as  to  chattels  seized,  884. 
where    tenancy    created    mortgagee    may    still    evict    qua 

mortgagee,  885. 
special  right  of  entry  by  mortgagee  on  default  should  be 

reserved,  885,  note, 
tenancy  not  created  by  mere  power  of  distress  for  interest, 

886. 
use  of  word  "  rent  "  does  not  create  tenancy,  886. 
grant  may  operate  as  a  rent  charge,  886. 
reservation  of  yearly  rent  does  not  necessarily  create  yearly 

tenancy,  887. 
effect  of  agreement  by  mortgagor  to  become  tenant  during 

will  of  mortgagee,  887. 
powers  for  mortgagee  to  enter  at  any  time  without  notice, 

effect  of,  887. 
where  tenancy  created  it  survives  for  benefit  of  mortgagee's 

devisees,  888. 
separate  attornments  by  several  tenants  in  common,  889. 
how  tenancy  of  mortgagor  det-ermined,  890. 
effect  of  death  of  mortgagor,  890. 

application  of  Countv  Court  Act  to  ejectment  of  mortgagors, 
891. 
(c)  mortgagee's  right  in  relation  to  tenancies  created  after  security 
and  before  1882 . .  892—905. 
tenant  liable  to  be  ejected  by  mortgagee,  892. 
tenant's  remedy  against  mortgagor,  892. 
effect  of  Tenants  Compensation  Act  (53  &  54  Vict.  c.  57),  892. 
position  of  tenant,  893. 
double  UabUity  of  tenant,  893. 
mortgagee  cannot  claim  mesne  profits,  894. 
effect  of  mortgagee  recognizing  occupier  as  his  tenant,  895. 
mortgagee  cannot  distrain  untd  tenant  has  attorned,  896. 
what  will  establish  a  change  of  tenancy,  896. 
where  lease  contemporaneous  ^^•ith  mortgage,  897. 
untn  mortgagee  intervenes  tenancj'  is  good,  898. 
effect  of  notice  by  mortgagee  to  tenant  under  an  agreement 

for  lease,  898. 
mortgagor's   interest   as    landlord   passes    to    his    heir   or 

assignee,  899. 
where  lease  discloses  fact  that   lessor   has  only  equity  of 

redemption,  899. 
proper  plea  where  tenant  has  had  to  pay  rent  to  mortgagee, 

900. 
doctrine  of  estoppel  between  mortgagor  and  tenant  does  not 
apply  to  action  for  breach  of  covenant  after  determination 
of  lease,  901. 
mortgagor  with  power  to  lease  may  let  to  trustee  for  himscK, 

902. 
prior  to  1881  mortgagee  could  not  lease  property  without 

concurrence  of  mortgagor,  903. 
where  lease  by  mortgagee  is  confirmed,  the  owner  of  the 

legal  reversion  is  the  landlord,  904. 
effect  of  a  joint  lease  by  mortgagor  and  mortgagee,  904,  905. 
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right  to  possession  of  mortgaged  property  b^- — cunliitued.  — — ^_^_ 

(1)  as  to  immovable  property — continued. 

(d)  mortgagee's  rigiit  in  relation  to  tendencies  created  after  securit}' 
and  since  December  31st,  1881.  .900— 908. 
effect  of  Conveyancing  Act,  1881.  .900. 
certain  leases  made  by  party  in  possession  now  valid,  900. 
rent  must  be  paid  annually  or  oftcner,  900,  note, 
effect  of  leases  granted  under  statutory  powers,  907. 
suggested  modiiications  of  power,  to  be  inserted  in  mort- 
gages, 908. 

(2)  as  to  moveable  property,  909 — 914. 

(a)  effect  on  mortgagor  and  persona  claiming  through  him,  909 — 
914. 
Bills  of  Sale  Act,  1802,  provisions  of,  91,  95—97,  909,  910. 
apart  from  Bills  of  Sale  Act  creditor  entitled  to  seize,  910. 
creditor's  right  prevails  against  purchaser,  911. 
mortgagor's  bailee  may  dehver  to  mortgagee,  912. 
where  goods  seizable  on  demand  for  non-payment  reasonable 

time  to  pay  must  be  given,  913. 
pledgee  of  negotiable  securit}',  914. 
mortgagee  of  reversionary  interest  in  trust  fund,  914. 
(6)  of  the  preservation  and  user  of  pledged  and  mortgaged  chattels, 
915—924. 
pawnee  must  restore  pledge  on  payment  of  debt,  915. 
where  several  chattels  pledged  for  one  debt  no  one  can  be 

redeemed  without  payment  of  entire  debt,  915. 
loss  of  pledged  goods,  910. 
theft  from  pawnee,  910. 
destruction  of  pledged  goods  by  fire,  917. 
deterioration  of  goods  pledged,  918. 
refusal  or  neglect  by  pawnbroker  to  redeliver,  919. 
liabihty  of  person  who  has  a  lien  on  goods,  920. 
pledgee  or  party  having  lien  cannot  charge  for  warehouse 

room,  921. 
how  far  pledgee  can  use  pledge,  922,  1744. 
as  to  user  of  a  ship  by  mortgagee,  923. 
rights  of  mortgagee  of  ship  as  to  user,  924. 
ship,  of,  restrained  from  interfering  with  use  by  mortgagor,  where,  924. 

rights  of  user,  923. 
staying  proceedings  by.     See  Stayiko  Proceedings. 
suit  for  specific  performance  of  agreement  of  mortgagor,  may  have,  719. 
trade  name  included  in  security,  right  to,  2010,  note  (e). 
trade  profits,  compensation  paid  by  railway  company,  for  loss  of,  becomes 

subject  to  the  security,  2010. 
trust  for  sale,  remedy  under  mortgage,  in  form  of,  10. 
unfair  advantage  taken  by,  429 — 442. 
vesting  orders  of  estates  of.     See  Vesting  Orders. 

West  India  estate  of,  not  bound  by  acts  of  mortgagor's  manager,  unless  in 
possession,  527. 

:\IORTGAGEE    IN   POSSESSION, 

accounts  against.     See  Accounts. 
allowances  to, 

agent's  salary,  where,  1792. 

personal  trouble,  none  for,  1759. 
reason  of  rule,  ib. 

receiver's  remuneration,  of,  where,  1788. 

rent  collector,  commission  of,  1788. 

sale-commission,  none  for,  1790. 

except  under  sale  by  direction  of  court,  ib. 
trade  matters,  ib. 

West  India  estate,  in  case  of,  1791. 
assignment  after,  is  still  liable,  1758. 
court  may  appoint  receiver  though,  829. 
defend  possession,  not  bound  to,  where,  1779. 
deterioration  by, 

forms  of  inquiry  as  to,  1779.  note. 

not  charged  with,  where,  1779. 
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MORTGAGEE  IN  FOSSESSIO^— continued. 

diligence  in  realizing  estate,  necessar}-,  1742. 

improvements  made  by,  1782 — 1784. 

■•  just  alloAvances,"  meaning  of.     See  Just  Allowaxces. 

mines, 

inquiry,  as  to  proper  working  of,  where,  1780. 

rights  and  habQities  in  respect  of,  ib. 
outgoing  tenants,  payments  to,  allowed  where,  178G. 
powers  of  leashig  under  Conveyancing  Act,  1881 .  .'JOG — 908. 
])rovident  o-ttner,  must  act  as,  1779. 

rent-charge,  position  of  o^Tier  of,  differs  from  that  of  mortgagee,  1781. 
repairs  by,  1781. 

how  far  bound  to  repair,  1779,  1781. 
rests,  taking  accounts  with,  1793 — 1802.     See  Accounts. 
sale,  allowed  costs  of,  1785. 
ship  of, 

duty  to  sell,  923. 

entitled  to  fruits  of  mortgagor's  contract  on  taking  possession,  924. 

improvident  sale  by,  923. 

necessaries,  liable  for,  where,  924. 

speculate,  not  bound  to,  923. 

user,  has  right  of,  where,  923. 
transfer  of  mortgage,  after,  still  remains  liable,  1758. 
unusual  expenses,  should  inform  mortgagor  where  necessity  arises  for,  1783. 

MORTGAGOR, 

accoimts  against,  1716 — 1733.     See  Accounts. 

actions,  msby  bring,  877. 

arrears  of  rent  or  crops,  has  no  right  to,  on  ejectment,  ib. 

chattels  of,  may  restrain  seizure  and  sale,  where,  909. 

consoUdation,  cannot  insist  on,  1255. 

Conveyancing  Act,  1881,  leasing  powers  of,  under,  906 — 908. 

effect  of  lease  under,  is  the  same  as  if  mortgagee  had  joined,  907. 

extended  powers  operate  ■prima  facie  under  the  Act,  906. 

extendible  to  prior  mortgagees  by  WTitten  agreement,  ib. 

modifications  suggested,  908. 
costs  of  protecting  title,  bound  to  indemnify  mortgagee  against,  1775. 
ejectment  by  mortgagee,  liable  to,  877. 
joint  lease  by  mortgagee,  905. 

covenant  hx  mortgagor  not  implied,  ib. 

right  to  sue  on,  ib. 
jus  tertii,  cannot  set  up  against  mortgagee,  872. 
leases,  may  grant  certain,  even  apart  from  Conveyancing  Act,  877. 

to  trustee  for  himself  under  general  power  to  lease,  902. 
manor,  may  hold  courts,  as  lord  of,  877. 
mortgagee  may  treat  as  tenant  or  trespasser,  877. 
notice, 

ejectment,  liable  to,  without,  877. 

equitable  claim,  of,  jDayment  to  mortgagee  after,  1912. 
ownership,  may  exercise  what  acts  of,  877,  and  note. 
■pauperis  in  forma,  may  sue,  726. 
possession  of, 

adverse  to  mortgagee,  is  not,  797. 

pleasure  of  mortgagee,  restricted  to,  877. 

right  of,  to  possession  before  default,  870. 

includes  right  to  sue  for  rents  or  to  proceed  against  3rd  parties, 
874. 
does  not  extend  to  anything  iDrejudicial  to  mortgagee,  ib. 

tenant  of  mortgagee,  is  as,  877 — 891. 
redemise  to, 

chattels,  of,  64. 

ejectment,  mortgagee's  right  of,  may  co-exist  with,  885. 

estate  devised  by  mortgagee,  effect  of,  on,  888. 

expressions  amounting  to,  879,  886. 

inconsistent  ^^■ith  scope  of  deed,  none  where,  880. 

intention  may  give  rise  to,  though  no  reversion  in  donee  of  power  of 
distress,  882. 

liable  for  injury  to  reversion  expectant  on  the  redemise,  877. 
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redemise  to — continued. 

nature  of  tenancy,  887. 

power  to  distrain  docs  not  per  ac  create,  882. 

provisit)ns  creating,  8S7,  888. 
relation  between  mortgagee  and  mortgagor,  877. 

Count\'  Courts  Act,  not  a  tenancy  within,  891. 
remedy  for  rent  after  possession  taicen  by  mortgagee,  875. 
reversion,  liable  for  injury  to,  where  redemise  has  been  made,  877. 
ship,  of.     See  Smr. 

right  to  use  mortgaged  sliii),  924. 
.statutory  "  mortgagor,"  ))hrase  includes  whom,  9. 
tenant  at  sufferance,  how  far,  877. 
tenant  at  will,  is  not,  in  absence  of  express  agreement,  ib. 

assignment,  cannot  determine  tenancy  at  will  by  his,  890. 
tenant  of,  after  mortgage, 

assignee  or  heir  of  mortgagor  may  sue  on  covenants,  899. 

estoppel,  not  Ijound  b>',  where,  ib. 

liabihty  of,  to  ejectment  by  mortgagee  and  to  distress  by  mortgagor,  892, 
893. 

not  liable  to  distress  b}'  mortgagee,  895. 

recognition  of  tenancy  bj^  mortgagee,  effect  of,  895. 

remedy  of  mortgagor  against,  893,  898. 

remedy  of  tenant  against  mortgagor  on  ejectment  or  distress,  by  mort- 
gagee, 892. 
third  party,  mortgagor  cannot  set  up  title  of,  against  mortgagee,  872. 
transfer,  concurrence  of,  in,  184. 
trustee,  declaring  himself  a,  and  giving  power  to  mortgagee  to  appoint  a  new 

trustee,  effect  of,  26,  note. 
vote  for  Parliament,  has,  877^ 

MORTUUM   VADIUM, 
explanation  of,  6,  note. 

MOVABLE   PROPERTY, 

right  of  mortgagee  to  possession  of.     See  Mortgagee. 

MUNICIPAL  CORPORATIONS   ACTS, 
receiver  under,  841,  note, 
securities  under,  293. 


NECESSARIES, 

no  lien  for,  supplied  to  ship,  570,  572. 

NEGLIGENCE.     See  Priority. 

negligence  against  negligence  sets  matter  at  large,  1 194. 
pawnbroker  liable  for,  920. 
pledgee  liable  for,  916. 

NEGOTIABLE   SECURITY, 

assignable,  free  from  all  equities,  155. 

debenture,  when  a,  167. 

incumbrancer  may  have  equity  to  call  for  indorsement,  1231,  note. 

notice  of  assignment  of,  not  necessary,  1231. 

pledgee  may  sue  on,  but  not  compromise,  914. 

NEWSPAPER, 

receiver  and  manager  appointed  of,  840,  note. 

NON-EXISTENT  CHATTELS, 
mortgage  of,  65. 

NOTICE.   See  Notice  of  Prior  Equities  affecting  the  Consciexce  ;  Notice 

TO   BE   given   for  PRESERVING   PRIORITY  ;     and   PAYMENT. 

NOTICE   OF  INTENTION  TO  PAY  OFF.     See  Payment. 

[  81  1 


IXDEX. 

References  are  to  the  Paragraphs. 
NOTICE  OF  PRIOR  EQUITIES  AFFECTING  THE  CONSCIENCE,   1057— 
1120. 
abstract,  does  not  arise  from  opinion  of  counsel  or  immaterial  matters  on, 

1086. 
act  of  bankruptcj'  is  not  of  itself,  1120. 
Acts  of  Parliament,  by,  1109. 
actual,  ^vhat  is,  1066. 
antc-uuptial  agreement,  of,  1084,  1091. 
choses  in  action,  mortgagors  of,  necessity  of  giving,  163. 
client,  to,  through  solicitor,  1069. 
collateral  matters,  -when  no  notice  of,  1096. 
completion  of  transaction,  notice  in  time  if  gamed  before,  1068. 
constructive  notice, 

arises,  how,  1061 — 1065. 

Convej-ancing  Act,  1882,  provisions  of,  as  to,  1005  and  note. 

definition  of,  1062. 

effect  of  gross  negligence,  1063. 

L-xecutors,  in  dealings  with,  372 — 375. 

extends  to  what,  1062. 

fraud,  by,  1075. 

neglect,  by,  1082. 

waj's  in  which,  may  arise,  1064. 

(1)  constructive  notice  through  agents,  1069 — 1081. 

notice  to  agent  is  notice  to  principal,  1069,  1249. : 

old  law  and  Convej-ancing  Act  compared,  1070. 

summary  of  old  law,  1071. 

alterations  effected  by  Act  of  1882.  .1072. 

agent  of  first  mortgagee  becoming  second  mortgagee  bound  by  notice, 
1073. 

voluntary  grantee  of  person  who  has  received  notice  is  bound,  1074. 

fraud  of  agent  does  not  affect  principal,  1075. 

relation  of  principal  and  agent  must  subsist  at  date  of  transaction, 
1076. 

country  solicitor  and  his  London  agent  are  both  agents  of  cUent,  1077. 

bank  manager  is  agent  for  bank,  1078. 

employment  of  agent  in  part  only  of  transaction,  1079. 

where  mortgagee  employs  no  sohcitor,  1080. 

where  mortgage  prepared  by  mortgagor  or  his  solicitor,  1080. 

solicitor  -uho  prepares  mortgage  not  necessarily  agent  to  receive  sub- 
sequent notices,  1081. 

(2)  constructive  notice  by  knowledge  of  facts  or  instruments  which  ought  to 

have  led  to  inquiry  or  inspection,  1065  and  note,  1082 — 1106, 
what  inquiries  and  inspection  should  be  made,  1065,  note,  1082. 
recitals  or  knowledge  of  existence  of  deeds  gives  notice  of  contents,  1083, 
1094,  1095. 
aliter  in  case  of  knowledge  of  existence  of  mere  floating  security, 

1082,  note. 
aliter  in  case  of  deeds  Mhich  do  not  necessarily  affect  the  property 

in  question,  1086  and  note. 
aliter  in  case  of  mere  witness  to  a  deed,  1192. 
as  to  cases  of  fraud,  1083. 

when  purchaser  bound  by  a  mortgage  not  particularly  specified,  1083. 
notice  of  a  transaction  is  generally  notice  of  the  equities  arising  out  of 

it,  1084,  1092. 
notice  from  peculiarity  of  conveyance,  1085,  1101. 
notice  from  inadequacy  of  purchase  monej-,  1085. 
distinction  between  notice  of  instruments  which  necessarily  affect  title 

and  those  which  do  not,  1086. 
notice  of   a  wiU  in  dealings  Avith  testator's  heir-at-law,  should  cause 

inquiry,  1087. 
notice  of  an  entail,  1088. 
notice  of  assignment  of  satisfied  term  not  notice  of  limitations  of 

inheritance,  1089. 
notice  of  facts  imputes  notice  of  doctrines  of  equity  ai^plicable  to  them, 

effect  of  notice  of  marriage  articles,  1091. 

purchaser  not  bound  to  know  all  the  equities  springing  out  of  a  particular 
deed,  1084,  1092.  i      b    e  t 
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NOTICE  OF  PRIOR  EQUITIES,   Etc.— conlinutd.  '^ — 

(2)  constructive  notice  by  knowlcdi^o  of  facts — continued. 

witness  to  a  document  has  no  notice  of  contents,  1093. 

notice  of  instrument  is  notice  of  contents  although  no  solicitor  employed, 

1094. 
person  taking  subject  to   incumbrance  has  full  notice  of  its  details, 

1095. 
no  notice  if    inquiry   would    not    elicit    existence   of    incumbrance, 

109G. 
person  to  whom  an  instrument  is  brought  for  examination  has  notice 

of  contents,  1097. 
shareholder  not  bound  to  know  contents  of  companies'  books,  1097. 
liabilities  of  directors  of  a  company,  1097. 
person  searching  for  judgments  has  notice  of  any  even  though  not 

found,  1098. 
notice  acquired  in  connection  with  previous  transaction,  1099. 
effect  of  negligence  in  inquiring  into  title,  1083,  1100,  1122. 
neglect  as  to  title  deeds,  1083,  1100,  1122. 
notice  of  one  defect  in  no  notice  of  another,  1101. 
as  to  notice  of  non-payment  of  purchase  money,  1102. 
a  person  may  have  no  notice  of  documents  in  his  own  possession,  1103. 
notice  of  solicitor  having  custody  of  client's  deeds  is  no  notice  of  charge 

in  his  favour,  1104. 
onus  of  proof  of  notice,  1105. 
underwriter's  notice  of  broker's  lien,  1 106. 

(3)  constructive  notice  of  records,  1109 — 1120. 

Acts  of  Parliament,  1109. 
court  rolls,  1110. 
customs  of  manors,  1110. 
registration  of  deeds,  1111. 

register  is  not  notice  of  puisne'  mcumbranccrs,  1111. 

intention  of  registry  acts  to  protect  purchasers  without  notice, 
1112,  12G6. 

Yorkshire  Registry  Act,  1884..  1112,  1266—1268. 
lis  pendens,  1113. 

notice  of  judgments  and  decrees,  1114. 
notice  of  orders  in  bankruptcy  and  lunacy,  1114. 
Us  pendens  must  be  kept  alive,  1115. 
that  property  and  interests  bound  by  lis  pendens,  1116. 
a  decree  puts  an  end  to  a  lis  pendens,  1117. 
circumstances  in  which  lis  pendens  will  not  be  notice,  1118. 
date  from  which  lis  pendens  takes  effect,  1119. 
act  of  bankruptcy  is  not  in  itself  notice,  1120. 

(4)  constructive  notice  of  tenancy,  1107 — 1108. 

tenancy  is  notice  of  tenant's  interest,  1107. 

qucere  whether  notice  of  tenancy  is  notice  of  future  estate  of  tenant 
1108. 
conveyance,  by  form  or  contents  of,  1084,  1085. 
Conveyancing  Act,  1882, 

effect  of,  on  law  of  notice,  1070 — 1073. 

provisions  of,  affecting  subject,  1065. 
court,  operates  in  transaction  under,  1067. 
court  rolls,  1110. 
covenant  in  lease,  of,  1083. 

Crown  debt  not  duly  registered,  how  mortgagee  affected  by,  501. 
defect  in  title,  mortgagee  with  notice  of,  1174. 
deposit  of  title  deeds,  constructive  notice,  of,  1100. 
docketed  judgment,  whether,  1114. 
entail  of,  1088. 
executors  or  administrators,  in  dealings  with, 

generally  mortgagee  not  bound  to  inquire,  374. 

o\\Tier,  where  executor  mortgages  as,  372,  374,  375. 

private  debt,  pledge  for,  374,  375. 
surviving  partners,  sale  to,  377. 
express  or  impKed,  1061. 
femes  covcrtes,  to,  1249. 
flying  reports,  what  are,  1066. 
fraud,  effect  of,  on,  1075. 
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NOTICE   OF   PRIOR   EQUITIES,    Ere— continued.  

further  advance,   purchaser  need  not  inquure  as   to,   made  after  notice   ot 
purchase,  1100. 

after  notice  of  puisne  incumbrance  is  postponed  to  it,  even  where  mortgage 
provided  for  further  advances,  1157. 
heir,  purchase  from,  with  notice  of  Mill,  1087. 
imphed  notice,  lOGl. 

incompleteness  of  description  does  not  affect,  1095. 
infant  bound  b^',  12-49. 

inquiry,  what  is  reasonable,  1082.     See  Notice,  Recital  or  Reference  by. 
judgment  creditors,  does  not  affect  priorities  of,  1301. 
judgments  of  orders,  of,  1114. 

by  person  who  has  searched,  1098. 
lease  of, 

covenants  of,  1083. 

extrinsic  circumstances  affecting  validity,  none  of,  1085. 
lis  pendens,  of.     See  Lis  Pendens. 
manor, 

customs,  of,  1110. 

steward  of,  to  granting  on  court  roLLs  of  prior  mortgage,  1073. 
)iiarried  woman,  to,  1249. 
marriage  articles,  of,  1086,  note,  1091. 
Merchant  Shipping  Acts,  under,  1248. 
nature  and  conditions  of, 

completion  of  transaction  should  be  before,  1068. 

court,  operates  in  transaction  under,  1067. 

distinct  must  be,  1066. 

express  or  implied,  is  either,  1061. 

object  of,  not  material,  where  given,  1066. 

person  interested,  should  be  to,  1066. 

pledge  by  agent,  notice  that  it  was  unauthorized,  387. 

l^ledge  bj'  banker,  notice  that  it  was  unauthorized,  398. 
occupation  of  land,  by,  1107. 
pendente  lite,  of  subsequent  incumbrance,  1672. 

principal  and  agent,  between.     See  supra,  sub-head  "  constructive  notice." 
priority.     See  Notices  to    be  given  to  Trustees  and  Others  for  pre- 
serving Priority. 
jmblic  companies  to,  how  given,  1238. 

purchaser  without  notice,  defence  of,  no  longer  available,  lU59. 
purchaser  without  notice  from  purchaser  with,  is  protected,  1145. 
recipient  of  notice,  bound,  if  received  before  completion  of  tran.^action  with 

him,  1068. 
recital  or  reference,  by.     See  sub-head  "  constructive  notice,"  .sujira. 

collateral  matters,  none  of,  1096. 

documents  examined  or  left  for  inspection,  from,  1097. 

doubtful  equity,  of,  1090. 

equitable  doctrine,  of  application  of,  1083,  1091,  1092. 

incomplete  or  inaccurate,  where,  1095. 

instrument  caiTies  notice  of  its  contents,  1083. 
exceptions  and  instances,  1083,  1084. 

liabihty  of  one  estate  to  incumbrances  charged  on  other,  of,  1092. 

matters  not  necessarily  affecting  title,  of,  1086. 

peculiar  form  or  contents  of  conveyance,  by,  1085. 

])Ost  nuptial  settlements,  in  case  of,  1091. 

purchaser  bound  to  use  best  means  of  knowledge,  1086,  1087. 

purchaser  not  bound  to  know  all  equities  of  iiarticular  deed,  1091,  1357, 
note. 

settlement  improperly  framed,  where,  1091. 

term  assigned  to  attend  inheritance,  where,  1089. 

witness  not  bound  to  know  contents  of  deed,  1093. 
records,  by, 

court  rolls,  1110. 

lis  pendens.     See  Lis  pendens. 

registered  deeds,  1111,  J 1 12. 

Btatutcs,  1109. 
Registration  Acts,  effects  of,  under,  1266. 
registration  of  deeds,  by. 

Acts  do  not  protect  persons  Avith  notice,  1111,  1112. 
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References  are  to  the  Paragraphs. 
NOTICE   OF   PRIOR   EQUITIES,    Ere— contuiued. 
registration  of  cloeds,  by — continued. 

effect  of  search,  1112. 

registry,  not  notice,  in  liisii  uiul  .Middlesex  Acts,  1111,  12CG. 

registry  is  notice  in  Yorkshire  Acts,  ib.  and  12GG — 1288. 
secretary  of  a  company,  when  notice  should  I)c  given  to,  1238. 
.sliips,  notice  of  e([uitaljlo  mortgage  of,  1248. 
sohcitor,  to.     See  aupra,  sub-head  "  constructive  nf)tice." 
solicitor  emplo^'cd  to  invest  money,  not  agent  for  receiving  notice,  I'iSl. 
solicitors  of  trustees,  to,  1238. 

suflicient,  if  given  before  completion  of  transaction,  1008. 
tacking  prevented  bv,  1153 — 1158. 
tenancy,  by,  1107,  l"l08. 
time,  notice  is  sutHcicntly  in,  to    affect  conscience  of   recipient,  if   received 

before  transaction  with  liini  is  completed,  10G8. 
title  deeds,  by  possession  of, 

copyholds,  on  mortgage  of,  1110. 

documents  in  possession  of  creditor  himself,  none  from,  where.  1103. 

solicitor's  possession  of,  none  from,  1103. 

underwriters  have  of  broker's  lien  on  iJolicy,  1100. 
unauthorized  pledge,  of, 

agent  or  factor,  by,  387. 

banker  or  bill  broker,  by,  398. 
w  ho  should  give,  1066. 
will  of,  on  purchase  from  heir,  whether  notice  of  its  contents,  1087. 

NOTICE  TO  BE  GIVEN  TO  TRUSTEES  AND  OTHERS  FOR  PRESERVING 
PRIORITY,  1226—1258. 

accidental  notice  obtained  by  trustee  or  debtor,  effect  of,  1230. 
agent,  should  not  be  given  to,  1237,  12-47. 

query  whether  solicitor  of  trustees  can  receive  notices  on  their  behalf,  1238. 
assignee  of  personal  estate  not  delivered  over,  must  give  notice,  1226. 

cargo  and  ship  at  sea,  how  far  rule  applies  to,  1235. 

converted  realty,  rule  applies  to,  1232. 

land,  interests  in  are  not  subject  to  the  rule,  1231. 

legal  or  equitable  incumbrancer  is  within  the  rule,  1229. 

mortgage  debt,  assignee  of,  need  not  give  notice  to  mortgagor,  1233. 

except  for  the  purpose  of  preventing  payment  of  debt  to  original 
mortgagee,  ib. 

neglect  to  give  notice,  effect  of,  1228. 

negotiable  instruments  not  within  the  rule,  1231. 

rule  not  applicable  to  legal  or  equitable  interests  in  land,  ib. 

ship  at  sea,  how  tar  rule  applies  to,  1235. 
assurance  company,  notice  of  assignment  of  policy  should  be  given  to,  1234. 

agent  affecting  policy,  through,  1237. 

Mutual  Assurance  Company,  1239. 
Bank  of  England,  to,  mode  of  giving,  165,  1236. 

required,  when,  1236. 
banking  company,  to,  1239. 
bankruptcy,  neglect  to  give,  effect  of,  in,  1227,  1252. 

absence  of,  leaves  the  property  in  order  and  disposition  of  bankrupt,  1252. 
aliter  where  bankru])t's  fraud  prevented  notice  being  given,  1253. 

notice  valid  if  given  at  any  time  before  petition,  1068. 

trustee  in,  bound  by  rule,  1252. 

but  (apart  from  order  and  disposition  clause)  he  has  no  priority  over 
a  prior  incumljrancer  who  has  not  given  notice,  1227. 
bill  of  sale,  effect  of  doctrine  on  registered,  1257. 
business  liens,  given  after,  1241. 

changes  in  trusteeship  after  notice  given,  effect  of,  123G. 
charging  order,  1242. 
choses  in  action,  mortgage  of,  notice  must  be  given,  163,  1226,  1236,  1238. 

aliter  in  case  of  negotiable  instruments,  1231. 

notice  now  gives  legal  as  well  as  equitable  rights  to  assignee,  151,  232. 
client,  to,  through  solicitor,  1069,  1247. 
companies  to,  165,  1236. 

trust  of,  not  allowed  on  books,  25,  1238,  1248. 
conflicting  and  equallv  diligent  incumbrancers  to  be  in  order  of  date,  1245, 
1258. 
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References  are  to  the  Paragraphs. 
^'OTICE   TO   BE   GIVEN  TO    TRUSTEES,   Etc.— continued. 
court,  fund  in,  see  infra,  under  sub-head  "  fund  in  court." 
debt,  of.  assignment  of,  1G3,  1220,  1236,  1238. 
declaration  of  trust  of  chose  in  action,  requires  no  notice  to  be  given  to  the 

debtor,  1255. 
rlisregard  of  notice  by  recipient,  1247. 
distringas  notice  in  lieu  of,  165,  1236. 

duty  of  party  giving  notice  to  see  that  it  reaches  its  destination,  1237. 
effectual  only  when  fund  is  in  the  hands  of  recipients  of  notice,  1250. 
equitable  interests  in  land  or  chattels  real,  notice  of  assignment  of,  unnecessary, 

1231. 
exception  to  rule,  where  no  person  to  whom  notice  can  be  given,  or  the  mort- 
gagor is  the  only  person,  1230. 

in  all  such  cases  the  mortgagees  rank  in  order  of  date,  ib. 
fone  covert  bound  by  notice,  1249. 

fund  in  court,  stop  order  should  be  obtained  by  assignee  or  mortgagee  of 
1242,  1243. 

contemporaneous  stop  orders,  1245. 

same  riile  applies  to  trustee  who  claims  a  lien  on  the  fund,  1244. 

several  stop  orders  obtained  contemporaneously,  1245. 

until  court  has  dealt  v>iih  fund  notice  should  be  given  to  trustees  who  have 
paid  it  in,  1246. 
general  rule  as  to  the  necessity  of  giving  notice,  1226. 
holder  of  fund  bound  to  accept,  1247. 

not  bound  to  disclose  charge  in  his  o^vti  favour,  ib. 

service  on  agent  of  holder,  ib. 
infant  bound  by,  1249. 

judgment  creditors  does  not  affect  priorities  of,  1304. 
land,  doctrine  of,  notice  does  not  apply  to  equitable  mortgages  of,  1190,  1231. 

no  notice  to  first  mortgagee  required  of  subsequent  incumbrances,  1231. 

aliter  of  charges  on  the  proceeds  of  the  sale  of  lands  held  in  trust  for  sale, 
1190,  1232. 
late,  not  too,  if  given  before  notice  received  of  subsequent  transactions,  1068, 

1229. 
legal  and  equitable  incumbrancers  of  personalty,  no  distinction  between  aa  to 

necessity  of  giving  notice,  1229. 
legal  title  to  personalty  gives  same  priority  as  in  case  of  land,  1254. 
mortgagor,  how  far  necessary  to  notify  assignment  of  mortgage  to,  1233. 
neglect  to  give,  what  amounts  to  in  case  of  mortgage  of  chattels,  1250. 
negotiable  instruments,  no  notice  to  debtor  required  in  case  of,  1231. 
new  trustees,  appointment  of,  after  notice  has  been  given,  1236. 
omission  to  give  immaterial,  if  it  could  not  reasonably  be  given,  1251. 

ex.  gr.  where  no  trustee  is  in  existence  or  known,  1236. 
onus  of  proving  absence  of,  1229. 

order  and  disposition  clause,  effect  of  notice  upon,  1252,  1253. 
partner,  to,  1239. 

paymaster-general  to,  or  charging  order,  useless,  1242. 
person  notified,  bound  to  accept  notice,  1247. 

person  notifying  bound  to  see  that  notice  reaches  its  destination,  1237. 
persons  to  whom  notice  ought  to  be  given,  1235,  1230. 
poUcies,  mortgagees  of,  must  notify  insurance  office,  1234. 
prevented  by  fraud  of  mortgagor,  1253. 
principles  on  which  rule  as  to  givmg  notice  is  founded,  1227. 
proof  of  absence  of,  onus  of,  1229. 
proper  recipient  of,  1235,  1230. 

rjuertj  whether  sohcitor  of  trustees  is  their  agent  for  receiving  notices,  1238. 
puisne  mortgagees  of  real  estate  need  not  give  notice  to  first  mortgagee,  1190. 

aliter  as  to  personal  estate,  ib. 

without  notice  may  gain  priority  by  giving  notice  before  prior  incum- 
brancer, 1228. 
receiver  not  affected  by  notice  to  tenants  by  mortgagee,  803. 
recipient  of,  who  should  be,  1235. 

disregard  of,  by,  1247. 
ships,  in  case  of  equitable  mortgage  of,  1248. 
stock  or  shares,  in  mortgages  of,  1238. 

solicitors  of  trustees,  whether  notice  given  to,  is  sufficient,  1238. 
ttop  orders  necessary  where  fund  in  court  mortgaged,  1243. 

rule  applies  to  trustees  who  claim  lien  on  fund,  1244. 
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References  are  to  the  Paragraphs. 
NOTICE  TO   BE  GIVEN  TO  TRUSTEES,  Etc.— continued. 
stop — continued. 

several  stop  orders  obtained  contemporaneously,  1245. 
until  court  has  dealt  with  fund  notice  should  be  given  to  trustees,  1240. 
sub-mortgagoe  of  personalty  must  give,  1 100. 
sufficient  notice,  what  is,  163,  122ti — 1258. 

accidental  notice,  eli'ect  of,  1230. 
time  forgiving,  any  time  before  subsequent  incumbrance  is  notified,  10G8,  122J. 
time  from  which  it  operates  is  that  at  which  in  ordinary  course  of  busmess  it 

would  be  read,  1241. 
trustees,  to,  1240.     And  sec  st(pra,  sub-head  "  fund  in  court." 
binds  co-trustees  and  beneficiaries  how  far,  1235,  1240. 
effectual  notwithstanding  payment  under  Trustee  Relief  Act,  1240. 
form  of  declaration  where  trustee  has  notice,  but  no  cestui  que  trust  m 

esse,  124(5.  •     i     i 

where  none,  notice  should  be  given  to  company  whose  stock  is  dealt  with, 

1236. 


OCCUPATION   RENT.     See  Accounts. 

OFFER  TO  REDEEM.     See  Redemption. 

OFFICERS,  securities  on  pensions  of,  454. 

OFFICES,  PUBLIC.     See  Pensions.     Void  securities,  454,  844. 
sale  of,  is  malum  in  se  at  law,  and  forbidden  by  statutes,  453. 
securities  for  obtaining  or  for  sale  of,  or  relating  to,  bad,  446,  453. 

OFFICIAL  LIQUIDATOR, 

of  company,  solicitor  of,  has  no  lien  on  proceedings,  593. 

ONUS, 

cast  on  creditor  of  proving  the  security,  805 — 813. 

OPENING  ACCOUNTS.    See  Accounts. 

OPENING  FORECLOSURE,  1955—1975. 

acquiescence  in  decree,  no  fresh  action  after,  1975. 

application  for,  how  made,  1955. 

devise  of  estate  as  debt,  no  ground  for,  1972. 

tlirection  to  pay  surplus  to  tenant  for  life,  effect  of,  1973. 

effect  of,  on  order  absolute,  1964,  note  (g). 

excess  of  value  alone  not  sufficient  ground  for,  1970. 

fraud  or  false  evidence,  decree  obtained  by,  1970. 

heir  of  mortgagor,  in  favour  of,  1964. 

illness  of  mortgagor,  1964. 

inrolment  after,  1970. 

irrcgularit}',  in  cases  of,  1964. 

mistake,  allowed  for,  1964. 

mortgagee  using  other  remedies,  1967. 

neglect  to  insist  on  right  of  redemption  at  hearing,  after,  1975. 

order  absolute,  after,  1964. 

parol  agreement,  on  evidence  of,  1970. 

part,  in,  not  allowed,  1971. 

pohcy  of  insurance,  mortgage  of,  where  assured  dies  shortly  after  decree,  1964. 

probabUity  of  being  able  to  redeem,  must  be  proved,  1964. 

promptness  necessary  in  applying  for,  1964,  1975. 

purchase  of  estate  from  mortgagee,  after,  1965. 

redemption  action,  not  generally  allowed  in,  1956. 

rents,  where  received  by  mortgagee  or  receiver  after  certificate,  1963. 

form  of  judgment  to  avoid  this,  1932,  note,  and  1963  and  notes, 
reasons  for  default  must  be  satisfactorily  explained,  1964. 

for  granting  usually  allowed,  1964. 
release  of  equity  on  secret  trust,  after,  1970. 
restoration  of  estate  where  impossible,  1968. 
security  for  costs,  where  required,  1964. 
simple  cases,  only  allo\\ed  in,  983,  note. 

OPPRESSIVE  SECURITIES, 
relief  against,  429—442. 
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ORIGINATING  SUMIMONS,  1637—1642.      References  are  to  the  Paragraphs. 
foreclosure  or  sale  by,  989. 
what  actions  commenced  b}',  1637. 
parties  to  be  served  with  summons,  1638. 
i)nl_v  applicable  to  simple  cases,  1639. 
where  no  question  as  to  priority,  1639. 
receiver  may  be  ap^jointed,  1640. 
order  for  possession  can  onlv  be  obtained  along  with  order  for  foreclosure, 

1641. 
when  action  commenced  by  writ,  plaintiff  may  only  be  allowed  cost  of  summons, 

1642. 

ORDER   ABSOLUTE,  2050,  et  seq.     See  Foeeclosure. 
afiidavit  of  non-payment,  is  of  course  on,  2050  and  note, 
agent  attending  to  receive  money  ought  to  take  power  of  attorney,  2051. 
converts  mortgage  into  real  estate,  when,  2055. 
delav  in  obtaining,  effect  of,  2050. 
effect  of,  983,  2050,  2055. 
estate  of  mortgagee  after  and  before,  2055. 
infant  has  day  to  show  cause  against,  where,  2054. 
insufficient  attendance  to  receive  monej',  2051. 
hmit  of  time  for  obtaining,  2050. 
married  woman,  against,  2042. 
mode  of  obtaining,  2050  and  note. 

opening  foreclosure  after,  1964.     See  Opening  Foreclosure. 
possession,  order  for,  may  be  inserted  in,  2053. 
])ractice  as  to  obtaining,  983,  2050  and  note, 
release  after  decree  is  equivalent  to,  2056. 

trustee,  declaration  that  mortgagor  is,  added  to  order,  where,  2052. 
vesting  order,  should  contain,  where  mortgage  equitable,  2052. 

ORDER  AND  DISPOSITION, 

agent,  goods  held  by  bankrupt  as,  129. 

choses  in  action,  1226  and  notes. 

debts,  124  and  note,  and  1226  and  notes. 

effect  of,  on  bill  of  sale,  124 — 132. 

executor  of  debtor,  of,  132. 

hu-e-purchase  agreements,  in  cases  of,  129. 

notice  giving  priority,  1226,  1252. 

])atterns,  129. 

]:)riority  prevented  by  bankrupt  mortgagor's  fraud,  1253. 

registration  under  Bills  of  Sale  Acts  does  not  take  chattels  out  of,  126. 

securities  void  under,  409. 

stocks  and  shares  are  not  within,  127. 

trade,  only  apphes  to  goods  used  ha  the  bankrupt's,  128. 

ORDER  FOR   PAYMENT   OF  MONEY,   474—483.     Sec   Decree   for   Pay- 
3IEXT  OF  Money. 


PACKER, 

lien  of,  630. 

PACTUM  ANTICHRESEOS, 
nature  of,  6,  note. 

PARAPHERNALIA.     See  IiIarried  Woman. 

PARENT  AND  CHILD, 

transactions  between,  liable  to  be  set  aside,  -where,  434. 

PARISH   COUNCIL.     See  Power  to  Mortgage. 

PARLIAMENTARY   AGENT, 
specific  lien  of,  627. 

PAROL  AGREEMENT, 

deposit  must  accompany  or  no  equitable  mortgage  will  be  created,  27,  34. 
release  of  equity  of  redemption,  insufficient,  where,  1384. 
Bale  not  decreed  on  parol  agreement  for  deposit,  1005. 
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PAROL  EVIDENCl':.  References  are  to  the  Paragraphs. 

acknowk'cli^mont  of  rii^ht  of  redemption  not,  now  admissible  under  iStaLulo  of 

liimitations,  1408. 
construction,  wiiere  admitted  to  ex|ilain,   11. 
deposit  of  ilood,  admitted  to  exjilain.  '.'i'2. 
equitable  security,  establishetl  by,  27,  IJ4,  224. 
in  questions  of  exoneration  of  wife's  property',  134:5. 

PARTIES, 

accounts  bind,  how  far,  1711. 

all  persons  interested  in  estate  or  security  should  be,  1()4."J. 

assignee  in  insolvency  of  mortgagor,  1063. 

assignees  and  devisees  of  debt  and  security, 

legal  interest,  owner  of,  1(595. 

owner  for  time  being  of  debt  and  security  must  be  joined,  1695. 

purchaser  under  power  of  sale,  1G97. 

settlement  of  legal  estate,  first  tenant  in  tail,  under,  1695. 

trustees,  1696. 

wrongful  i^ossessors  under  mortgagee,  1698. 
assignees  of  equity  of  redemption, 

leaseholds  of,  1668. 

pre-emption,  persons  having  right  of,  1669. 

settlement,  after,  1666. 

subsequent  incumbrancers,  1670. 

trustees,  1667. 
assignees  pendente  lite, 

assignment  of  debt  or  equity  of  redemption  pendente  lite,  1651. 

how  far  registration  of  lis  2>endens  affects  above,  1652. 

effect  of  statute  2  &  3  Vict.  c.  11 . .  1652. 

fresh  action  by,  where  dismissed,  1653. 

necessary  party,  where,  1651. 

objection  for  want  of  parties,  power  of,  to  take,  1653. 

practice  as  to,  1651. 

stands  in  place  of  assignor,  1653. 
attorney-general,  joinder  of, 

forfeiture  to  (Jro\\n,  on,  1662. 

heir,  in  absence  of, 

mortgagee's,  1700. 
mortgagor's,  1677. 
bankrupt  mortgagor, 

disclaimer,  effect  of,  1663. 

not  a  necessary  party,  1661. 

official  receiver  or  trustee,  1663 — 1665. 
bankruptcy,  sale  in,  parties  to,  1037. 
banlcruptcy  tru.stee  of  mortgagor,  joinder  of, 

disclaimer,  after,  1661,  1663. 

necessary,  where,  1663. 

receiver,  on  suit  for,  1664. 

refusal  to  sue,  after,  1665. 

settlement  of  equity  of  redemption  before  bankruptcy,  affects,  how,  1664. 
beneficiaries  necessary,  where, 

infant  heir,  estate  represented  by,  1645. 

joint  tenants  and  tenants  in  common,  1647. 

one  of  several  suing  for  foreclosure,  others  must  bo  joined,  1647. 

practice,  1644. 

practice  prior  to  1893.  .1645. 

apprehended  effect  of  1893  rule,  1646. 

rule  as  to  adequate  representation  by  trustees,  1644,  1645. 

\\hether  in  actions  by  some  only  of  trustees,  it  is  necessary   to  join 
beneficiaries,  1648. 
beneficiaries  unnecessary,  where, 

breach  of  trust,  where  mortgage  is,  1650. 

executor  suing  co-executor  for  debt,  1650. 

executor  or  administrator  can  represent  when,  1644. 

numerous  and  fluctuating,  1648. 

power,  where  mortgage  under,  1645. 

redemption  by  representatives  of  deceased  trustee  or  by  surviving  trustee, 
in,  1645. 

scheduled  creditors,  1649. 
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F ARTIES— continued.  References  are  to  the  Paragraphs. 

beneficiaries  unnecessary,  where — continued. 

settled  estate,  suit  for  sale,  1650. 

specific  performance  of  sale  under  power,  suit  by  equitable  mortgagee  for, 
1650. 

when  trustees,  etc.,  can  represent,  1644. 
creditors  with  general  charge,  1671. 

creditors  scheduled  in  a  trust  deed,  when  necessary,  1649. 
creditors  may  sometimes  sue  ^^here  trustee  in  bankruptcy  declines   1665. 
Crown,  where  equity  vests  in,  1662. 
debenture  holders'  action  in,  1650,  note, 
devisee  of  mortgager,  1673 
dower,  trustee  of  mortgagor  to  bar,  1654. 
equity  of  redemption,  owners  of,  joinder  of,  1654,  1655. 

bankrupt  mortgagor,  where,  1661. 

Crown,  1662. 

devisee  or  heir  of  necessary  party,  1673. 

fraud,  in  case  of,  1662. 

joint  o^^•ners,  all,  1654. 

married  woman,  1658. 

mortgagor  who  has  parted  with  part  of  equity  of  redemption,  1655. 

mortgagor  of  collateral  securit}%  1656. 

owners  of,  must  always  be  parties  except  in  actions  between  mortgageeand 
sub-mortgagee,  1654. 

possession  of  documents,  effect  of  charge  of,  1661. 

subsequent  mortgagee  where  purchaser  of  equity,  1660. 

trustee  to  bar  dower,  1654. 

vaUdity  of  mortgage  contested,  where,  1657. 

wher3  equity  of  redemption  vested  in  trustee  of  creditor's  deed,  1649. 

where  equity  of  redemption  settled,  tenant  for  life  and  first  estate  of 
inheritance  should  be  joined,  1666. 

where  trustees  of  equity  of  redemption  must  be  joined,  1667 
foreclosure  decree  binds,  what,  1385. 
general  practice  concerning,  1643. 
heir  of  mortgagee, 

absence  of,  attorney-general  joined  in,  1700. 

devisee  seeking  to  estabUsh  vdW  against,  1700,  note. 

effect  of  Conveyancing  Act,  1700. 

necessary  party  where  he  has  legal  estate,  1699. 
heir  of  mortgagor, 

absence  of,  court  appoints  person  to  represent,  1676.   ; 

necessary  party,  where,  1673. 

no  inquiry  directed  as  to,  1676,  1677. 

where  heir  unknown,  attorney-general  joined,  1677. 
in  suit  affecting  validity  of  mortgage,  1657. 
infant  appears  by  guardian  or  next  friend,  491. 
judgment  creditors, 

collusive  judgment  not  binding  on  subsequent  incumbrancers,  1672. 

execution,  necessary  parties  after,  1671.  . 

notice  not  given  where,  1672,  note. 

personal  equity  on  suit  to  enforce,  1671. 

register  count}',  rule  in,  1671. 

when  necessary  parties,  1671. 
jurisdiction,  persons  out  of,  1666,  1676. 
legatees  of  legacies  charged  on  estate,  1675. 
lessees,  when  proper,  1668. 
married  woman,  mortgagor,  1658. 
mortgagee  and  claimants  under  him,  1686 — 1704. 

admitting  interest,  1689. 

assignment,  after,  1690,  1691. 

in   actions  between  mortgagor   and   sub-mortgagee   original  mortgagee 
should  be  joined,  1691. 

impeaching  title  of  mortgagor,  1688. 

joint  tenants  or  tenants  in  common  of  debt,  1692. 

no  suit  against  without  offer  to  redeem,  1687. 
except  summons  for  construction,  1687. 

or  where  object  of  action  is  to  execute  trusts  of  a  deed  for  exone- 
rating mortgaged  property  under  whichever  deed  he  claims  a 
benelicial  interest,  1689. 
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mortgagee  and  claimants  under  him — continued. 

one  of  several  mortgagees  may  sue,  making  the  others  defendants,  1692. 
puisne  mortgagees  need  not  make  prior  incumbrancers  parties,  1693. 
receiver,  joined,  where,  1694. 
redeemable  in  part,  where  only,  1694. 
subsequent  incumbrancer,  in  suit  by,  1693. 
unnecessary  party,  where,  1686. 
mortgagor  tenant  for  life,  who  has  lived  with  equity  of  redemption  for  a  long 
time,  "  if  he  shall  so  long  live,"  must  be  a  party,  1659. 
aliter,  where  he  has  parted  vnih.  all  his  interest,  1660. 
mortgagor  bankrupt,  not  a  necessary  party,  1661. 
numerous  class,  where,  1650,  note. 

partners  of  mortgagor  who  have  right  of  pre-emption,  1669. 
paupers,  suing  as, 

bond  fide  compromise  by,  valid,  549. 
mortgagee  and  mortgagor  may  sue  as,  726. 
personal  representatives  of  mortgagee,  1701 — 1704. 
always  necessary,  1701. 
sub-mortgagee,  in  suit  by,  1702. 
subsequent   incumbrancer   orAy   interested   to   small   extent,   of,   where 

dispensed  with,  1646. 
tenants  in  common,  of,  1704. 
Welsh  mortgage,  not  under,  1701. 
where  no  legal  personal  representative,  1703. 
personal  representative  of  mortgagor,  1678. 
chattel  interest  in  suit  relating  to,  1679. 
circuity,  joined  to  avoid,  1683. 
conversion  of  equity  by  mortgagor,  after,  1680. 
exoneration  out  of  personalty  claimed,  where,  1683. 
generally  not  necessary,  1678. 
incumbrancer  whose  annuity  was  in  arrear,  1678. 
leaseholds,  where  suit  relates  to,  1679. 
mortgage  by  representative,  after,  1682. 
none  in  existence,  1648. 
of  personal  estate,  1685. 
of  freeholds,  1678. 
over-payments,  where  alleged,  1678. 
policy,  mortgagor  of  equitable  mortgage  of,  1685. 
sale,  interested  in  proceeds  of,  where,  1680. 
suit,  seeks  relief  against  personal  estate,  where,  1681. 
tenant  for  life  in  possession,  1682. 
validity  of  mortgage  disputed  by  volunteers,  1679. 
when  necessary  parties,  1678,  1679. 
where  no  personal  representative  in  existence,  1684. 
prior  incumbrancers  are  not  necessary  parties,  1670,  1693. 
puisne  incumbrancers,  1670. 

creditors  ^vith  general  charge,  1671. 
judgment,  by,  1671,  1672. 

need  not  make  prior  incumbrancers  parties,  1693. 
]}endente  lite,  1672. 
tolls,  on  mortgage  of,  1670. 
purchasers  of  lots  on  sale  of  part  of  mortgaged  estate,  where,  1655. 
receiver, 

appointment  of  party  to  cause  as,  862. 
necessary  party,  where,  862. 
remainderman  for  life,  1666. 
settlement  of  equity  of  redemption,  after, 

contingency,  o\vners  becoming  entitled  on  determination  of,  1666. 
death  pendente  lite  of  owaier  of  first  estate  of  inheritance,  1666. 
tenants  in  tail  or  for  life,  1666. 
trustees  of  term  Avith  power  to  sell  the  fee,  1667. 
surety  of  mortgagor,  when,  1656. 

tenants  in  tail  or  for  life,  1666.    And  see  supra,  sub-head  "  mortgagor,  tenant 
for  life." 

absence  or  infancy,  in  case  of,  1666. 
trustee, 

bankruptcy,  in,  1663 — 1665. 

of  creditor's  deed,  equity  of  redemption  in    1649. 
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trustee — continued. 

in  actions  by  some  only  of  trustees,  query,  is  it  necessary  to  join  bene- 
ficiaries, 1648. 
settlement,  under,  1667. 

when  trustees  can  represent  beneficiaries,  1644. 
w-ill  charging  estate,  of,  1674. 

PARTITION, 

accounts  of  rents  between  co-tenants  on,  take  priority  of  rights  of  mortgage  of 

one  of  them,  1431. 
commissioners  of,  have  no  lien,  593. 
costs,  onlj'  one  set  between  o\TOer  of  share  and  his  mortgagees,  1889. 

go  to  first  mortgagee,  ib. 
expenditure  by  one  co-tenant  may  be  allowed  on,  517,  addenda. 
mortfa<Tee  of  one  co-tenant  entitled  to  accounts  against  others,  1429,  note, 
where  one  co-owner  is  mortgagee  of  entirety,  995,  note, 
whether  necessary  to  join  mortgagee  in  action  for,  1379,  note. 

PARTNER, 

mortgagee  of  business  on  terms  of  receiving  share  of  profits  or  interest  varying 
with  profits  may  unintentionally  become  a,  163. 
how  to  avoid  this  liability,  ib. 
mortgage  of  share  of  one  of  several,  effect  of,  161. 

rights  of  mortgagee  and  other  partners  under,  ib. 
surviving,  may  mortgage  free  from  lien  of  deceased,  403. 

PARTNERS, 

attornment  by,  distress  under,  889. 

banlcruptcy  on,  right  of  solvent  partners  to  deal  with  partnership  property, 

402,  note, 
death  of  one,  whose  estate  is  mortgaged  for  debt  of,  402. 
extraordinary  purposes,  pledge  by  one  for, 

binding  on  pledgor,  401,  note. 

but  not  on  firm,  401. 
lien  of,  512 — 519.     See  Lieks,  Non-possessory. 
notice  to  one,  good,  1239. 
mortgage  of  share,  by  one  of  several,  161. 
personalty  of  firm  may  be  pledged  by  one,  where,  401. 
real  estate  of  firm  cannot  be  mortgaged  by  one,  403. 
separate  debt,  pledge  by  one  for,  bad,  402. 

pledge  of  partner's  owti  share,  for,  ib.,  note, 
separate  security  good  against  firm,  where,  402. 
survivors  purchasing  assets  of  deceased,  whether  affected  by  trusts,  377. 

PART  OWNER  OF  SHIP, 

freight,  cannot  pledge  as  against  other  part  owners,  404. 
master,  where,  right  to  hypothecate,  251. 

PATENTS,  mortgages  of,  914. 

PAUPERIS,  IN  FORMA, 

mortgagee  or  mortgagor  may  sue,  726. 

PAWN.     See  Pledge. 

PAWNBROKER, 

consolidation,  right  of,  979,  and  note. 

definition  of,  205. 

damage  to  pledge,  liable  for,  918. 

destruction  of  pledge  by  fire,  917. 

deterioration  of  goods  pledged  with,  918. 

insurance,  statutory  power  of,  917. 

loss  of  pledged  article,  919. 

pledges  under  Pawnbrokers  Act,  1872.  .205 — 214 

liabihties  and  rights  of  personal  representative?  ot,  206. 

liabLUty  of,  for  acts  of  his  servant,  207. 

Act  only  applies  to  small  loans,  208. 

must  keep  certain  books,  209. 

must  give  pawn  ticket,  210. 

allowed  certain  interest,  211. 
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plodgos  under  Pawnbrokers  Act,  1812— continued. 
may  charge  for  ticket,  212. 

for  inspection  of  entry  of  a  sale,  212. 
for  form  of  declaration,  212. 
in  respect  of  pledge  for  over  forty  shillings,  may  make  special  contract, 

212. 

no  stamp  duty,  212.  i  ,     ^,      ,   i      i 

power  of  criminal  courts  to  order  delivery  up  of  goods  fraudulently  pledged, 

213. 

regulations  concerning,  205 — 214. 

.sale,  statutory  power  of,  979. 

undertaking  of,  on  sale  of  pledge,  970. 

criminal  offences  by,  or  pledger,  214. 
refusal  or  neglect  of,  to  re-deliver  pledged  goods,  919. 
theft  from,  916,  919. 

PAWNEE.     See  Pledgee. 

PAY.     See  Pensions. 

officer  of  Crown,  of,  when  assignable,  453. 

PAYMASTER-GENERAL, 

notice  to,  gives  no  priority,  1243. 

PAYMENT.     See  Tender. 

after,  mortgagee  is  trustee  for  mortgagor,  1977. 

after  default,  mortgagee  entitled  to  six  months'  notice,  1499. 

or  six  months'  interest,  before  redemption,  ib. 

effect  of  mortgagee  demanding  his  money,  ib. 
taking  possession,  ib. 

where  mortgagee  cannot  claim  interest,  ib. 

rules  do  not  apply  to  pledges,  1500. 
mortgages  by  deposit,  1500. 
where  security  discharged  involuntary,  1500. 
agent  to, 

authority,  shown  by  possession  of  security  when,  1511. 

before  money  due,  effect  of,  1512. 

food  discharge  for  debt  and  interest  when,  1511. 

how  far  may  be  made,  1511. 

interest,  when  agent  ma}'  receive,  1511. 

principal,  of,  before  day,  1512. 

solicitor  producing  receipted  deed,  1511. 
appropriation  of  payments,  1514.     See  Appropriation  op  Payments. 
before  day,  good,  if  accepted,  1501. 
bills  accepted  in,  subsequently  dishonoured,  1510. 
court,  by  payment  into,  1502,  1515,  1516. 
covenant  for.     See  Covenant. 
demand,  when  mortgagee  may,  716. 

discharge  of  incumbrances  by  payment  into  court,  1515,  1516. 
enforcement  of  decree  for,  discretionary,  1955. 
extortionate  over-payment  may  be  recovered,  1227. 

incumbrancer  omitting  to  apply  for  rents  paid  into  court  by  receiver,  827. 
into  court  under  Order  L.  r.  8 . .  1502. 

or  under  Conveyancing  Act  on  sale  of  equity  of  redemption,  1513,  1516. 
joint  creditor, 

effect  of  Conveyancing  Act  upon,  1513. 

payment  to  one  no  discharge,  1513. 

representatives  entitled  on  death,  1513. 
notice  to  he  given  by  mortgagor  before  payment, 

default  after  notice,  where,  1499,  note,  1.500. 

extent  of  rule  as  to,  1500. 

length  of,  1499 

mortgagee  at  expiration  of  notice  refuses  tender  at  his  peril,  1501. 

mortgagee  refusing  tender,  mortgagor  may  re-enter,  ib. 

none  necessary  where,  1500. 

six  months'  interest,  equivalent  to,  1499. 
notice  of  equitable  claim,  liability  of  mortgagor  paying  debt  with,  1912. 

non-production  of  the  deeds  may  amount  to  such  notice,  1912,  note, 
orders  for,  of  money.     See  Judgments. 
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possessory  lien  on  chattel  discharged  by  tender,  1502. 
postponement  of  right  to  call  for,  712, 
proper  mode  of,  1504 — 1511.     See  Tender. 
{)unctual  paj-ment  of  interest,  condition  for.     See  Interest. 
receiver,  payment  into  court  b}',  827. 

severance  of  the'equity  of  redemption  from  personal  liability  for  the  debt,  1318. 
scrivener,  to  agent  employed  as,  1511. 
solicitor  authorized  to  take  money  out  of  court,  to,  1511. 

producing  receipted  deed,  1511. 
time  allo\N  ed  for, 

by  decree,  1952. 

direction  for  payment  -nithin  six  months  added  where,  1954. 

judgment  creditors  in  case  of,  1954. 

months,  calendar,  implied,  1954. 

ordinary  jurisdiction  under,  1952. 

several  incumbrancers,  one  period  given  to,  where,  1954. 
more  than  one  ready  to  redeem,  where,  1954. 

statutory  jurisdiction,  under,  1952. 

sub-mortgage,  in  case  of,  1954. 

subsequent  right  to  redeem,  ^\•here,  1954. 

successive  periods  where,  982,  1954. 

trust  for  sale,  under,  1952. 
time,  enlargement  of, 

accounts,  on  carrying  on,  1966. 

agreement  for,  for  payment,  716,  note. 

appeal,  in  case  of.  1961. 

application  for,  1955 — 1966. 

case  raised  for,  where,  1958. 

death  of  mortgagee,  by,  1966. 

foreclosure  suit  only  given  in,  1956. 

form  of  order  for,  1960. 

ground  for,  1958,  1959. 

non-paj-ment  at  enlarged  time,  effect  of,  1964. 

objections  pending  to  certificate,  where,  1960. 

order  absolute,  after,  1964 — 1975.     See  Opening  Foreclosure. 

period,  for  what,  1959. 

repeated,  where,  1957. 

sufficient,  security  must  be  shown  to  be  where,  1959,  1967. 
trustee,  to,  good  discharge,  where,  1513. 
unappropriated  pa3-ments,  apphcation  of,  1514. 
worthless  security,  by, 

lien,  in  case  of,  1589. 

PENALTY.     See  Forfeittjre. 

PENDENTE  LITE, 
assignment,  1651. 

incumbrancer,  must  be  made  party  to  action,  1672. 
may  be  bound  nevertheless,  1651,  note. 

PENSIONS, 

assignable,  when,  454. 
assignment  of,  void  where,  454. 
charge,  deed  attempting  to,  how  far  valid,  454. 
judgment  for  redemption  of,  1948,  note, 
prize  money  not  within  rule  as  to,  454. 
receiver  of,  whether  appointed,  840,  844. 
retiring  incumbents  of,  not  assignable,  458. 
superannuation  or  retirement,  on,  assignable,  454. 

PERNORS  OF  PROFITS, 
right  of,  to  redeem,  1452. 

PERSONAL   REMEDY,  805—813. 

enforcing,  opens  foreclosure,  806,  991. 

implied,  in  absence  of  express  covenant,  805 — 808. 

not  prejudiced  by  consent  to  decree  of  foreclosure  b}-  prior  incumbrancer,  805. 

joined  with  claim  for  foreclosure,  may  be,  806,  990. 

legatee  of  debt,  whether  he  has  any,  against  debtor,  809. 

[  94  ] 


INDEX. 
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none  against  assignee  of  equity  of  redcmpliuii,  810. 

even  where  he  has  covenanted  to  indemnify  mortgagor,  1321,  note, 
pawnee  of  chattels  has,  against  pawnor,  813. 
restrained,  when,  991. 

second  action  for  sum  unclaimed  by  mistake  in  first,  cannot  bo  brought,  7 1(5,  note, 
when  barred  by  statutes  of  limitation.   See  Statutes  op  Limitation,  sub-head 
"  rights  and  remedies  of  mortgagee  "  (1). 

PERSONAL    REPRESENTATIVES.     See    Parties;      Executor;     Adminis- 
tuator. 

mortgagee  of,  entitled  to  debt,  707,  708. 

since  1881  entitled  to  mortgaged  estate,  1989 — 1991. 
redemption  by,  14(37 — 1471. 

pledge,  of,  1471. 
securities  by, 

mortgagee  not  bound  to  inquire  as  to  necessity  for,  3t»3. 
])ersonalty,  on,  370,  372,  374. 
real  estate,  on,  359 — 3G3. 

copyholds,  how  far  executors  may  mortgage,  372. 
must  all  join  in,  372. 

PERSONALTY, 

notice  necessary  to  complete  title  to,  1226 — 1231. 
stat.  27  Eliz.  does  not  apply  to,  426. 

PEW   RENTS, 

mortgages  of,  bad,  458. 

PILOTAGE, 

allowance  of  payments  for,  1775,  note  (s). 
lien  for,  568. 

PLEDGE  OR  PAWN,  192—204.     See  Pawnbroker,  and  Factors  Act. 
accessories  to,  192,  683. 
agent  by,  380. 

animal  of,  whether  pledgee  bound  to  feed,  920,  note, 
bill  broker  or  banker,  by,  398. 
Bills  of  Sale  Acts  do  not  apply  to,  75. 
consent  of  owner,  must  be,  to,  197. 
costs  of  detaining,  921. 
created,  how,  192. 
Grown,  right  of,  against  pledgee,  203. 

priority  of,  duties  owed  by  pledgor,  203. 
definition  of,  3,  192. 
delivery  of,  194. 

delivery  of,  to  true  owner  by  pledgee,  201. 
delivery  actual  or  constructive,  194. 
destruction  by  lire,  917. 
deterioration  of  goods  pledged,  918. 
distress,  protected  from,  204,  and  note, 
effect  of,  192. 

execution,  protected  from,  how  far,  203,  204. 
factor  or  agent,  by,  380—383.     See  Factor. 
implied,  may  be,  196. 
incorporeal  property  of,  192. 
injury  to  article  pledged,  917  and  918. 
jus  tertii  may  be  set  up,  where,  197. 
loss  of,  916. 

prhna  facie  evidence  of  negligence  on  part  of  pledgee,  916,  and  note, 
non-payment,  effect  of,  193. 

notice  before  redemption,  whether  necessary,  1500. 
pledgee's  property  in,  192. 
pledgee  acquires  no  greater  rights  than  pledgor  has,  197. 

ma}'  transfer  pledge,  198. 
pledgor  may  sell  his  right  of  redemption,  199. 
possession  necessary,  what,  194. 
property  pledgeable,  192. 
recover}'  of  debt.     Sec  Pledgee. 
redelivery  of  pledge  to  pledgor,  effect  of,  195. 
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edemptlon  of,  under  Pawnbrokers  Act,  1401. 
cdcmption  of,  by  joint  tenant,  or  tenant  in  common,  1430. 
efusal  to  redeliver,  effect  of,  193,  200. 
emcd}'  of  pledgee  is^ale  not  foreclosure,  202. 
epiedge  by  pledgee, 

redemption  by  pledgor  after,  198. 
valid,  where,  197. 
retainer,  by  pledgor,  good,  where,  194. 
rights  of  third  parties,  197. 
sale  by  pledgor  of  right  to  redeem,  199. 
security, 

may  be,  for  what,  196. 
must  be  given  as,  196. 
tenant  in  common,  by  bailee  of  one,  197. 
tender  of  debt  after  day  fixed  for  payment,  193. 
theft  of,  916. 

transfer,  pawnee  maj',  198. 
user,  pledgee's  right  of,  922. 
books,  922. 

consistent  with  contract,  must  be,  194. 
jewels,  922. 
live  animals,  922. 

Jlohammedan  laAV,  under,  922,  note, 
ship,  of,  923. 
waiver  of,  bj'  redelivery,  1591. 
\\Tougful,  no  title  by,  197.     But  see  Factors  Act  and  Power  to  Mortgage. 

PLEDGEE.     See  Pawivbroker. 
accounts  of  profits  bj',  1744. 
animal,  of,  whether  bound  to  feed,  920  and  note, 
biddings  on  sale  by,  937. 

rights  of  creditors  of,  over,  204. 
bound  to  account  for  use  of  chattels,  1744. 
delivery  to  stranger,  valid,  where,  198. 
delivery  to  true  owner,  by,  200 
foreclosure,  cannot  have,  202,  928. 
may  sue  pawnor  for  debt,  813. 
negligence,  liable  for,  916,  917,  note  (i). 
negotiable  securities,  of, 

action  on,  right  of,  914. 

banker,  from,  398. 

sale  or  pledge,  right  of,  198. 
pa3'ment,  bound  to  restore  pledge  on,  915. 
policy,  right  of,  to  sue  on,  811. 
profit,  cannot  generally  make,  of  pledge,  922. 
recovery  of  debt  by,  813. 

destruction  of  pledge,  after,  813. 

redelivery  not  necessary  before  action,  813. 

%\Tongful  conversion  where,  198. 
redelivery  operates  waiver,  where,  1591. 
refusal  to  redeliver,  where,  valid,  201,  1430. 
remedy  of,  is  by  sale  not  foreclosure,  202. 
repledge,  extent  of  right  to,  197. 
responsibilities  of,  in  case  of, 

damage,  918. 

fire,  917. 

gross  negligence,  916. 

tender  of  debt  before  loss,  after,  916. 

theft,  916. 

responsibilities  of,  under  Pawnbrokers  Act,  917 — 919. 
sale  bj', 

accounts  for  proceeds  of,  932. 
biddings  on,  937. 
Pawnbrokers  Acts,  under,  979. 
sale,  power  of, 

extent  of,  198,  928. 
sjKJcial  agreement,  by,  202. 
theft  from,  916. 
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PLEDGEE— coHtrnwed!.  References  are  to  the  Paragraphs. 

user,  right  of,  922.     See  Pledge. 
warehousing,  costs  of,  whether  demaiidable  by,  921. 
WTongful  conversion,  by,  198. 
improper  sale  is,  198. 
refusal  to  deliver  is,  when,  200,  201. 

PLEDGOR, 

assignment  of  interest  by,  199. 

creditors  of,  stanil  in  his  place,  20;5. 

execution  against,  203. 

limited  interest  with,  197,  198. 

payment  by,  revests  property,  192. 

redemption  by  executor  of,  1471. 

redemption  by,  under  Pawnbrokers  Act,  1401. 

true  owner,  where  not,  201. 

undertakes  that  he  has  interest  in  pledge,  197. 

without  title,  cannot  give  title,  197. 

POLICY  OF  INSURANCE, 

annuitant  effecting,  on  debtor's  life  may  retain,  2002. 
assignment  of,  requires  notice,  1234. 

incomplete,  not  where,  1234. 
bankruptcy  of  mortgagor,  effect  of,  1043. 
chose  in  action,  life  policy  is,  1226,  note  {h). 

collateral  security,  effected  as,  whether  debtor  has  any  equity  to  redeem, 
2002—2009. 

accounts,  debtor  charged  with  premiums  in,  2002. 

debtor  not  so  charged,  ib. 

cessor  of  mortgagee's  insurable   interest    on   redemption   not    material 
as  to,  2005. 

consideration,  as  part  of,  2002. 

election,  debtor  may  have,  right  of,  2006. 

imphed,  agreement  giving  debtor,  2005,  2006. 

security  or  sale,  where,  set  aside,  2003. 

trustee  of  policy,  where  mortgagee  is,  2002. 
covenant  to  keep  up,  damages  for  breach  of,  811. 

construction  of  usual  covenant  in  mortgage  of  policy  to  insurance  company, 
811. 

effected  in  name  of  mortgagee,  157. 

effect  on  mortgagee  of  suicide  of  assured,  158. 
equity  of  redemption  in,  when  effected  as  collateral  security,  2002 — 2009. 
fire  policy,  benetit  of,  passes  by  mortgage  though  not  mentioned,  2008. 

rebuddiug,  mortgagor  has  no  right  to  be  repaid  costs  of,  out  of,  2008. 
foreclosure,  form  of,  where  land  and  policy  jointly  mortgaged,  1949. 
joint  indemnity,  effected  as,  right  to,  2002. 

mortgagee  making,  on  debtor's  life  may  retain  after  debt  discharged,  2002. 
notice  requisite  to  complete  title  to,  1234. 

hen,  possessory,  not  lost  for  want  of,  1234. 

priority  acquu-ed  by  notice,  where,  1284. 
opening  foreclosure,  where  assured  dies  shortly  after  decree  absolute,  1964. 
payment,  consent  of  representatives  of  deceased  when  necessary,  1234. 
pledge  of, 

implies  authoritj'^  to  sue,  811. 
premium  for  keeping  on  foot  cannot  be  proved  for  in  bankruptcy  of   mort- 
gagor, 1043. 
receipt  of  policy  moneys  by  mortgagee, 

annuity  for  lives,  in  case  of,  2004. 
Stamp  Act,  is  property  within,  2087,  note. 

PORT  CHARGES, 

shipowner  has  no  lien  for,  on  cargo,  616. 

PORTS, 

home  ports,  what  are,  257. 

"  ports  of  destination,"  what  are,  248,  249. 

POSSESSION.     See  Accounts  ;  Mortgagee  ;  Mortgagor  ;   Pledge  ;  Waiver. 
acts  not  amounting  to,  1746. 
as  against  bill  of  sale  holder,  by  incumbrancers,  1257. 
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POSSESSION— co/U»"nu«f.                                  References  are  to  the  Paragraphs. 
creditor's  right  to  take,  870—924.  

of  immovables,  S70 — 903. 

of  movables,  90*^-924. 
distress  eqxiivalent  to  taking,  1746. 
mortgagee  of  ship  in,  entitled  to  freight,  1256. 
inquiry  as  to  fact  of,  granted,  where,  1747. 
part,  may  be  taken  in,  1748. 

redemption,  where  mortgagee  is  in  poasession,  1983. 
suit  of  puisne  incumbrancer,  is  equitable,  1750. 
when  ordered  by  court,  1003. 

POSSESSORY  LIEN.     See  Lies-. 

POSSESSORY  TITLE, 

person  getting,  maj-  redeem,  1416,  2060. 

POSTPONEMENT  OF  ORDER  ABSOLL~rE,  195.>— 1966.     And  see  Opexctg 

FOEECXOSUEE. 

circumstances  entitling  mortgagor  to  indulgence,  1959. 

conditions  usually  imposed,  1960. 

where  appeal  proposed,  1961. 

death  of  mortgagee,  in  case  of,  1966. 

form  of  order  granting,  1962. 

good  reason  must  be  shown  for,  1958. 

unless  rents  received  by  mortgagee  after  certificate,  1963. 
granted  sometimes  after  day  fixed  for  payment  has  passed,  1955. 
granted  more  than  once,  may  be,  1957. 
order  form  of,  1962. 
redemption  action,  not  usually  granted  in,  1956. 

POSTPON-EilENT   OF  RIGHT  TO   SUE.     See  Redemption,  sub-head  ''  time 
for,"    and   Suit,   sub-head   (2j. 

POWER    OF  ATTORNEY, 

equitable  security  created  by,  where,  26. 

POWER  OF  ENT:RY  AFTER   DEFAULT, 

mortgage  deed  should  expressly  reserve,  885,  note  (rf ). 
mortgagee's  rights  under,  870  and  note. 

POWER   OF  SALE.     See  Sale. 

absolute  conveyance,  ordered  to  stand  as  mortgage  only,  whether  power  of 

sale  implied  in,  371. 
abortive  attempt  does  not  extinguish  power,  938,  note, 
chattels,  of, 

lien  holder  has  none,  generally,  929. 
mortgagee  or  pledgee  has  implied,  928. 
covenant  by  mortgagor  to  join  in  sale,  effect  of,  960. 
Conveyancing  Act,  1881,  given  by,  938. 
as  to  balance  of  purchase  money,  963. 
authorizes  grant  of  easement  over  other  land  comprised  in  mortgage,  938, 

note, 
collateral  security,  whether  extendible  to,  952. 
contrary  intention  in  mortgage  excludes,  938. 

but  express  power  is  not  a  contrary  intention,  ib.,  note, 
conveyance  by  mortgagee  under,  958. 

doc-3  not  provide  for  outstanding  nominal  reversion  in   mortgages  of 
leaseholds  by  sub-demise,  959. 

•  asement  may  be  granted  on  sale  of  part,  938. 

•  xercisable,  when,  815,  953. 
form  of,  938 

how  it  differs  from  previous  statutory  powers,  998. 

involuntary  losses,  as  to,  968. 

money  received  under  mortgage  to  be  applied  as  proceeds  of  sale,  971. 

mortgagee  may  convey  for  such  estate  and  interest,  as  is  the  subject  of  the 

mortgage,  958. 
mode  of  serving  notice  of  sale,  955. 
modifications  of,  by  deed,  966. 
notice  required  under,  953 — 957. 

j>art  of  land  may  be  sold  with  easement  over  other  part,  938 
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POWER  OF  SALE— continued.  References  are  to  the  Paragraphs. 

Conveyancing  Act,  1881 — continued. 

power  of  attorney  by  mortgagee,  does  not  enable  attorney  to  exercise 
power,  938,  note. 

production  of  documents,  969. 

protection  of  purchaser  under,  9G1. 

receipt  of  mortgage  is  sufficient  discharge,  970. 

surplus  proceeds,  application  of,  9G3 — 965. 

sale  not  generally  impeached  if  no  notice  given,  954. 
collateral  securities  may  be  included,  in,  952. 
conferred  by  statute,  997. 

devolution  of,  949. 
express  power,  form  of,  948 — 952. 
extension  of  statutory  power  by  reference,  952. 
first  and  second  mortgagees  having,  can  concur,  950. 
foreclosure,  right  of,  unaffected  by  power,  967. 

after  judgment  nisi,  power  oiily  exercisable  by  leave  of  court,  716,  967, 982. 
fraudulent  exercise  of,  935. 

injunction  against  exercise  of,  granted,  where,  936. 
innkeeper's  statutory,  931. 
interest  on  surplus  purchase  moneys,  964. 
involuntary  loss,  mortgagee  not  answerable  for,  968. 
irregularity  of  notice  o:  sale,  disregarded  if  object  of  notice  otherwise  obtained, 

956. 
joint  demise  to  receiver,  unaffected  by,  934. 
Land  Transfer  Act,  under,  977. 
Lord  Cranworth's  Act,  under. 

Conveyancing  Act,  compared  with  that  given  by,  975. 

form  of  power,  973. 

repealed  to  what  extent,  972 — 974. 
Merchant  Shipping  Act,  under,  963,  978. 
mortgage  impUes,  where,  368. 
notice  of  sale,  provision  for,  953 — 956. 
pawTubroker's,  979. 

person  exercising  power  entitled  to  same  title  deeds  as  a  purchaser,  969. 
prior  charges  subject  to,  952. 
purchaser's  protection  clause,  961. 
purchaser  entitled  to  know  terms  of  power  of  sale,  962. 

the  mortgagee  and  certain  other  persons  debarred  from  becoming,  937. 
registered  land,  in  registered  charges  of,  977. 

should  be  given  to  mortgagee  and  his  personal  representatives,  948. 
solicitor's  Gen  gives  none,  930. 
successors  in  title,  extending  to,  948. 
surplus  proceeds,  disposal  of,  965. 
title  to  estates.  Act  to  facilitate,  under,  970. 
transfer,  provision  for  continuance  of  power  on,  951. 
transferee  can  sell  immediately  if  transferor  could  have  done  so,  951. 

POWER  TO  CHARGE  LANDS, 

empowers  charge  with  interest,  1806. 

PO\\'ER  TO   MORTGAGE,  statutory  and  otherwise,  265 — 407. 
acquiescence  in  security  under  doubtful  power,  267. 
agents,  secvirities  by,  380 — i04. 

1.  Securities  by  agents  generally, 

agents  generally  cannot  pledge  or  mortgage  without  express  authority, 

380. 
principal  bound  where  he  enables  agent  to  exceed  this  authority,  381. 
impUed  power  arising  from  custom  of  trade,  235,  382. 

2.  Securities  by  mercantile  agents  under  Factors  Act,  1889.  .383 — 397. 

previous  to  Act,  a  factor  or  agent  had  very  limited  power  to  bind 
principal,  383. 

a  direction  to  deal  m  ith  at  his  discretion  gave  no  power  to  pledge,  383. 
who  are  mercantile  agents  for  purposes  of  Act,  384. 
a  mere  forwarding  agent  is  not,  384. 
definition  of  "  goods,"  385. 
definition  of  "  possession,"  385. 
definition  of  "  documents  of  title,"  385. 
definition  of  "  pledge,"  385. 
definition  of  "  person,"  385. 
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POWER  TO  MORTGAGE — continued.  References  are  to  the  Paragraphs. 

agents,  securities  by — continued. 

2.  Securities  by  mercantile  agents  under  Factors  Act — continued. 

powers  of  mercantile  agent  with  respect  to  disposition  of  goods,  386. 

bond  fide  pledges  without  notice  protected,  387. 

when  mala  fides  implied,  387. 

notice  that  factor's  mandate  was  to  sell,  not  necessarily  notice  that  he 

could  not  pledge,  388. 
Act  enables  factor  to  pledge  equit\'  of  redemption,  389. 
documents  of  title,  effect  of  pledges  of,  390. 
pledge  for  antecedent  debt,  391. 

rights  acquired  by  exchange  of  goods  or  documents,  392. 
agreements  through  clerks,  etc.,  393. 
provisions  as  to  consignors  and  consignees,  394. 
mode  of  transferring  documents,  395. 
saving  of  rights  of  true  owner,  396. 
saving  of  common  law,  powers  of  agents,  397. 

3.  Securities  by  bankers  and  brokers,  398 — 400. 

general  power  to  pledge  customers'  negotiable  instruments,  398. 
this  does  not  apply  to  securities  not  negotiable,  398. 
general  power  of  bill  broker  to  pledge  customers'  bills,  399. 
custom  as  to  bill  brokers  in  London,  399. 

general  power  of  stockbroker  to  pledge  customers'  negotiable  securities, 
400. 

4.  Securities  by  partners,  401 — 404. 

effect  of  Partnership  Act,  1890.  .401. 

partner  may  bind  firm  except  where  he  has  neither  apparent  nor  real 

authority,  401. 
general  power  to  pledge  personal  property,  401. 
even  after  dissolution,  401. 

cannot  bind  firm  for  partner's  separate  debt,  401. 
whether  pledge  for  separate  debt  covers  advance  to  firm,  402. 
partner  cannot  give  a  legal,  but  can  probably  give  an  equitable  mortgage, 

or  real  estate  of  firm,  403. 
part  owner  of  ship  cannot  pledge  freight,  404.   . 
.     buyers  and  sellers,  securities  by, 

pledge  by  seller  remaining  in  possession,  405. 
pledge  by  buyer  obtaining  possession,  406. 
lien,  retention  and  stoppage  in  transitu,  406,  note. 

effect  of  transfer  of  documents  on  vendor's  lien  or  right  of  stoppage 
in  transitu,  407. 
building  societj-,  of  committee  of,  274. 

charge  of  debts  on  real  estate  does  not  authorize  mortgage  for  business  pur- 
poses, 373. 
corporations,  securities  by,  including  incorporated  companies,  275 — 296. 
ordinary  trading  corporations  have  general  power  to  borrow,  275. 
semi-public  and  non-trading  corporations  must  have  special  power,  275. 
\\hat  are  semi-public  corporations,  275. 
power  of  railway  companies,  etc.,  to  borrow,  276. 
effect  of  Companies  Clauses  Consolidation  Act,  1845.  .276. 
])enalty  for  unauthorized  mortgages  by  railway  company,  277. 
power  to  raise  money  on  debenture  stock,  278. 
power  given  by  s.  22  of  Companies  Clauses  Act,  1863.  .278. 
by  s.  23,  priority  of  stock  as  to,  279. 

24,  priority  of  interest  as  to,  279. 

25,  20,  appointment  of  receivers,  279. 

27,  rights  of  holders  to  sue,  279. 

28,  29,  registration  and  certificates  to  holders,  279. 
application  of  money  raised,  281. 

saving  rights  of  prior  mortgagees,  280. 

separate  accounts  of  stock  to  be  kept,  282. 
Railway  Securities  Act,  1866,  effect  of,  283. 

company  formed  under  Act  of  1862  bound  to  keep  register  of  securities, 
284. 

where  prohibited  from  borrowing,  corporation  may  sometimes  attain  its 

object  by  selling  with  option  to  repurchase,  285. 
power  to  borrow  and  mortgage  empowers  to  give  a  mortgage  to  indemnify 

a  Kurety,  286. 
power  of  directors  to  charge  uncalled  capital,  287. 
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corporations,  securities  by,  etc.-coH«i»uai. 

power  of  directors  to  mortgage  unissued  shares  288. 

power  of  directors  to  mortgage  book  debts,  28J.  ,«ort<.aae  290 

how  far  mortgagee  bound  to  see  tliat  company  has  po^er  to  mortgage,  -iU. 

ilow  far  mortgagee  bound  to  see  that  dn-eetors  are  quaiihed,  291. 

mere  overdraft  is  not  borrowing,  292. 

municiiri  corporations,  powers  of,  to  borrow  on  mortgage,  293. 

countv  councils,  powers  of,  to  borrow  on  mortgage,  2J4. 

form  of  mortgages  by  municipal  corporations  and  county  councils,  294. 

district  councils'  power  to  borrow,  29o. 

parish  councils'  power  to  borrow  on  mortgage,  2Jo. 

powers  of  commissioners  to  borrow  on  mortgage,  2Jb. 
corpus,  implied  where,  365. 
devisee  of  charged  land,  of,  359— 3bl. 
ecclesiastical  benefices,  securities  upon,  350— 3a8 

power  to  incumbent  to  borrow  for  repairs,  350. 

mode  of  applying  loans,  351. 

loans  secured  on  profits  of  benefice,  3o2.  _ 

mortgage  has  to  be  registered  in  register  of  diocese,  Sol. 

loans  by  governors  of  Queen  Anne  s  Bounty,  3o2. 

powers  ot^coUeges  and  other  incorporated  patrons  to  lend,  353. 

patrons  under  disabilities  bound  by  acts  of  others,  354. 

incumbent  may  be  the  lender,  35o. 

mortgages  by  incumbent  to  purchase  further  glebe,  35b. 

application  of  moneys  received  for  dilapidations,  dot. 
Ecclesiastical  Dilapidations  Act,  1871 .  .358. 

power  of,  new  incumbent  to  borrow  for  repairs,  3o8. 
form  of  such  security,  358. 
powers  of  governors  to  recover  debt,  3o8. 

incumbent  must  furnish  account  of  annual  profits  of  hvmg,  3.)8. 
registration  of  securities,  358.  ^ 

power  to  extend  time  for  repayment,  o58. 
executor  or  administrator,  of,  360 — 362,  372     374. 

exercise  of,  ,„ 

accordance  with  instrument,  must  be  in,  ZbS. 

estoppel,  may  be  good  by,  270. 
general  power  to  sell  generally  does  not  confer,  2bb. 
<Teneral  power  may  co-exist  with  special,  271. 
General  powers,  securities  made  under,  26o— 274. 

"corporations  and  limited  owners  can  only  create  mortgages  if  so  em- 
powered, 2G5. 

such  power  should  be  express  and  clear,  Zbb. 

aeneral  powers  may  be  sufficiently  wide  to  authorize,  2bb. 

donor  of^doubtful  power  may  be  estopped  from  disputmg  its  exercise,  267. 

Bowers  must  be  exercised  subject  to  general  restrictions,  Zb8. 

pow™st  be  exercised  consistently  with  the  objects  for  which  power  was 

mort'gTge\^o'secure  debt  originaUy  contracted  on  improper  security  not 

purehaJwithout  knowledge  or  notice  of  invalidity  may  be  good  270 
express  power  to  mortgage  part  does  not  negative  implied  po^^er  to  moit- 

erase  other  part,  271.  „  ,.  -i.      o-ro 

equity  will  relieve  against  mistake  in  mode  of  creatmg  securit3    272. 
incapacity  of  maker  to  contract  the  debt,  avoids  the  «ecunt>    2 /3 
even  where  security  ultra  vires,  it  may  give  rise  to  an  equitable  debt,  274. 
implied  from  a  power  to  lease,  266,  note.  j-.     „  qao 

from  a  power  to  manage  necessitating  capital  expenditure,  368. 
incapacity  of  lender  to  borrow,  effect  of,  273. 

infants,  securities  upon  the  property  of,  313— 31o.  „^Hpnda 

jurisdiction  of  court  to  sanction  for  improvements,  330,  addenda, 
mortc^atres  by  the  court  of  the  estates  of,  313.  .,.,■,,  „* 

tenant  tn  tail,  no  power  in  court  to  sanction  disentailing  deed  by  way  of 

mortgage,  313. 
under  Settled  Land  Act,  314,  321—328. 
under  Infants  Relief  Act,  1874.  .315. 
under  Betting  and  Loans  (Infant)  Act,  1892.  .31o. 
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intention,  should  expressly  specif j',  266. 
lunatic's  securities  upon  the  property  of,  316 — 320. 

effect  of  Lunacy  Act,  1890.  .316. 

general  powerof  court  to  order,  for  payment  of  debts,  maintenance,  etc.,  316. 

for  improving  lunatic's  estate,  317. 

persons  to  whom  charge  may  be  given,  318. 

nature  and  devolution  of  equity  of  redemption,  319. 

Act  apphes  to  persons  of  unsound  mind  Avhether  so  found  or  not,  320. 
married  women,  securities  by,  299 — 312. 

division  into  three  classes,  299. 

1.  Securities   by,  whose  property  is  not  "separate"  either   by  settlement 
or  by  statute, 

can  mortgage  under  Fines  and  Recoveries  Act,  300. 
can  mortgage  reversionary  choses  in  action  under  Mahns'  Act,  301. 
cannot  mortgage  choses  in  action  except  under  MaUns'  Act,  302. 
equitable  mortgage  by  husband  of  a  wife's  chose  in  action  is  not  a 

reduction  into  possession,  303. 
wife's  equity  to  a  settlement,  304. 
ratification  by  widow  of  invalid  mortgage  made  during  coverture,  305. 

2.  Securities  by  married  women  on  property  settled  to  their  separate  use, 

married  m  oman  not  restrained  from  anticipating,  can  mortgage  property 

settled  to  her  separate  use,  306,  459. 
Court  of  Chancery  can  remove  the  restraint,  306,  note, 
before  the  Act  of  1882,  she  could  not  bind  her  future  separate  estate,  307. 
property  over  which  she  has  a  general  power,  308. 
how  she  can  charge  her  separate  estate,  309. 

3.  Securities  by  married  women  holding  property  under  the  Married  Women's 
Property  Acts,  1882  and  1893, 

women  to  whom  the  Act  applies,  310. 

general  effect  of  Acts,  311. 

woman  mortgaging  her  property  for  her  husband's  debt  stands  in  shoes 
of  mortgagee,  312. 
money  irregularly  borrowed,  where,  treated  as  debt  bearing  interest,  274. 
mortgage  to  secure  debt  contracted  on  improper  security  good,  269. 
mortgage  with  power  of  sale,  whether  authorized  by,  368. 
private  trustees  and  executors,  trustees  in  bankruptcy,  and  charitable  trustees, 
securities  by,  359 — 379. 

statutory  power  to  trustees  to  mortgage  where  debts,  etc.,  charged  on 

real  estate,  359. 
what  words  in  a  will,  ^^  ill  create  a  charge  on  real  estate,  359,  note, 
executors  can  mortgage  where  testator's  estate  not  devised,  360. 
statutory  power  is  not  extended  to  administrators,  360. 
where  beneficiaries  cannot  agree  how  money  shall  be  raised,  360. 
mortgagees  not  bound  to  inquire  whether  power  duly  exercised,  361. 
purchasers  not  bound  to  inquire,  361. 

an  executor  who  is  also  a  devisee  can  mortgage  qua  executor,  361. 
apart  from  statute,  implied  power  to  mortgage,  362,  372, 
no  decree  necessarj-,  362. 
mortgagee  or  purchaser  not  bound  to  inquire  as  to  existence   of  debts 

within  twenty  years,  363. 
if    no  apparent  reason  for  sale  or  mortgage,  purchaser  or  mortgagee 

should  inquire,  363. 
\\  here  devisee  is  also  executor,  no  inquiry  necessarj-,  364. 
purchaser  from  heir  or  devisee  not  concerned,  to  see  that  money  is  applied 

to  payment  of  debts,  365. 
w  here  gross  sum  raisable  out  of  rents  it  may  be  raised  bv  mortgage,  366. 
arrears  of  a  rent  charge  or  annuitj-  may  be  raised  by  mortgage,  366. 
formerly  trustee,  but  now  tenant  for  life,  may  mortgage  to  raise  money 

for  renewal  of  leases  or  equality  of  exchange,  367. 
power  to  mortgage  sometimes  injured  from  power  to  sell,  368. 
not  implied  from  a  trust  for  sale  with  power  to  buy  in,  368. 
court  will  not  interfere  with  trustees'  discretion,  369. 
power  to  mortgage  includes  costs  of  mortgage,  369. 
if  a  sale  is  forbidden  a  fortiori,  so  is  a  mortgage,  368. 
power  to  mortgage  enables  a  power  of  sale  to  be  inserted  in  mortgage 

deed,  370. 
conveyance,  absolute  in  form,  but  really  only  a  mortgage  does  not  impart 

powers  of  sale,  371. 
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POWER  TO  ^lORTGAGE— continued.  References  are  to  the  Paragraphs, 

private  trustees  and  executors,  etc. — continued. 

executor  may  mortgage  personalty,  372. 

when  lender  bound  to  Uuiuirc  as  to  right  to  borrmv.  372,  374. 

prima  facie  presumption  is  trust  money  required  by  executor,  372,  3/4. 

charge  of  debts  conlincd  to  testator's  debts  at  his  death,  3/3. 

where  lender  has  notice  of  impropriety,  374. 

mortgage  by  executor  for  private  debt,  375. 

purchaser  from  executor  x^rotccted  by  the  court,  37b. 

distinction  between  sale  by  executors  and  by  trustees,  377. 

mortgages  by  trustees  in  bankruptcy,  378.  .    .      ..     i      i,   o-n 

charity  commissioners  may  authorize  mortgages  of  charity  lands,  3/9. 

without  leave  no  mortgage  can  be  given,  379. 
prohibition  against  raising  charge  by  sale,  negatives,  3b«. 
pubhc  undertaking,  275—290.     See  Debentuees. 
security  in  excess  of,  how  far  good,  269—273.  •         u  .„  .mi\ 

statutory  power,  lender  may  assume  authority  to  exercise,  where,  290. 
statutory  power, 

benefit  building  society,  of,  268,  297. 

Betting  and  Loans  (Infant)  Act,  1892.  .31o. 

executors,  of,  359,  360. 

friendlv  society,  of,  298. 

Infants  Relief  Act,  1874,  under,  315. 

Lunacy  Act,  1890,  under,  316. 

married  woman,  of,  311. 

parish  and  district  councils,  295. 

Settled  Land  Act,  under,  314,  321—328. 

tenant  for  life,  of,  under  Settled  Land  Act,  314,  321— 3Z». 
tenant  for  life  by,  under  power  to  lease,  266,  note, 
tenant  for  life  or  other  limited  o^raers,  securities  by, 

I.  Under  Settled  Land  Acts,  321— 328.  „        ,.  ^        ,  r<.„ 

power  for  tenant  for  life  to  mortgage  for  enfranchisement  and  equality 

of  exchange,  321,  367.  ,    r      ,    1 1  ■        ^c 

enfranchisement    includes    acquisition    of    freehold    reversion    of 

settled  leaseholds,  321.  :■  ■       ,jk 

power  for  tenant  for  life  to  mortgage  for  partition  or  for  paymg  oil 

incumbrances,  where  reasonable,  321. 
form  of  mortgage  under  Acts,  322. 

powers  extended  to  other  limited  owners  besides  tenants  for  hie,  6^6. 
how  far  powers  exerciseable  where  there  is  a  trust  for  sale,  324. 
trustees  for  the  purposes  of  the  Act,_325. 
how  such  trustees  are  appointed,  325. 
who  are  such  trustees,  325.  _ 

two  trustees  required  to  receive  notice  of  intention  to  mortgage,  6M. 
two  trustees  required  to  give  receipt  for  money,  326. 
power  of  tenant  for  life  to  substitute  new  lands  as  security  for  old 

expres?  powers  of   trustees  only  exerciseable   with  consent  of   tenant 

for  life,  328. 
qucere  is  consent  of  tenant  for  bfe  necessarj',  62ii.  .   .     oon     -j  n 

2    Under  the  Improvement  of  Land  Act,  1864,  and  amending  Acts,  329—341. 
power  of  limited  owners  to  mortgage  for  improvements,  3-9. 
difference  between  this  Act  and  the  Settled  Land  Act,  32 J. 
improvements  to  which  power  conferred  by  Act  apphcs,  660. 
extended  by  subsequent  Acts,  330. 
charges  may  include  expenses  and  interest,  331. 
charge  is  created  by  absolute  order  and  by  way  of  rentcharge,  66-. 
stamp  on  charge,  332. 
form  of  charge,  332. 

absolute  order  is  conclusive  evidence  ot  charge,  666. 
charge  must  be  registered  in  land  registry,  334. 
costs"  of  public  or  general  improvements  may  be  charged  on  lands 

improved,  335. 
charge  dates  from  date  of  absolute  order,  336. 
nriority  of  charge,  336. 

effect  of  Private  Streets  Works  Act.  1892.  .335,  note, 
every  charge  deemed  personal  property,  336.  i   oor 

every  charge  may  be  merged  in  beneficial  interest  m  the  land,  33b. 
interest  on  arrears,  337. 
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POWER   TO  .MORTGAGE— conZ/jmed.  References  are  to  the  Paragraphs. 

tenant  for  life  or  other  hmited  o\nicr?,  otc. — contimted.  ■~^~^"~"~~ 

2.  Under  the  Improvement  of  Land  Act,  etc. — continued. 
preferred  debts  in,  1312. 

assignment  of  rentcharge,  338. 

form  of  assignment.  338. 

equities  of  successive  owners  inter  se,  339. 

tenant  paying  charge  maj'  deduct  it  from  the  rent,  340. 

power  to  release  any  part  of  the  lands  charged,  340. 

Board  of  Agriculture  may  release  lands  or  apportion  charge,  341. 

3.  Under  Copyhold  Act,  1894^.  .342—348. 

power  of  limited  owner  of  copyholds  to  charge  costs  of  enfranchising  on 

the  fee  simple,  342. 
the  lord,  being  a  limited  owner,  may  bu\-  up  a  tenant's  interest  and 

charge  land  purchased,  343. 
form  of  charges  under,  344. 
priority  of  charges,  344. 
expenses  of  lord  may  be  charged,  345. 
a  tenant  who  enfranchises,  has  a  charge  for  the  amount  paid  even  though 

his  title  was  bad  and  he  was  subsequently  evicted,  346. 
mortgagee  enfranchising  or  redeeming  rentcharge  to  add  outlay  to  his 

security,  347. 
form  and  effect  of  certificate  of  charge,  348. 

4.  Under  Land  Tax  Redemption  Act,  349. 

persons  with  limited  interests  may  mortgage  or  grant  rentcharges  for 

redemption  of  land  tax,  349. 
consent  of  Commissioners  of  Treasury  required,  349. 
trustees,  of.     See  supra,  sub-head  "'  private  trustees,"  and  also  infra,  Tkxjstees. 

PRE-EMPTION, 

mortgage,  may  have  right  of,  on  sale,  1397. 

PRESERVATION.     See  S.\lvage. 

of  estate,  allowance  of  paj'ments  for,  1775. 
of  security,  right  of  mortgage  to,  674 — 679. 

PRESUilPTION   OF   DEATH, 

diligent  inquiry,  arises  onh'  after,  1459. 
exact  time  of  death,  none  as  to,  1459. 
nature  and  extent  of,  1459 — 1461. 
securitj-  to  refund  given  on,  1460. 
seven  years,  generally  arises  after,  1459. 

PRINCIPAL.    See  Agent  ;  Surety. 

PRINTER, 

has  specific  lien,  627. 

PRIORITY, 

administration  of  assets,  in,  1347. 

attachment  in  Ma3"or's  Court,  effect  of,  1308. 

costs  of  suit,  of,  1564. 

judgment  creditors,  between,  1307. 

judgment  pending  suit,  eflfect  of,  1308. 

statute  23  &  24  Vict.  c.  38,  effect  of,  1306. 

unregistered  judgment,  none  of,  1306. 
Bankrupt  Acts,  under, 

composition,  efifect  of,  1314. 

execution  creditor  seizing  before  act  of  bankruptcy,  of,  1313. 

friendly  societies  against  bankrupt  officer,  1316. 

judgment  creditor  entitled  to  proceeds  of  execution  if  he  had  no  notice 
of  an  act  of  bankruptcy,  1314. 

provisions  of  Act  of  1883,  effect  of,  1313. 

secured  creditors  entitled  rateably,  inter  se,  1312. 

sequestrations  of,  1315. 

unsecured  debts  having  preference,  1312. 
bankruptcy.  In, 

executions,  of,  where  first  is  void  bv  debtor's  bankruptcy,  1310. 

judgment  creditors,  none,  1313,  13i4. 

notice,  by,  of  assignment,  1244. 

officious  payments  have  no,  1171. 
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PRIORITY— continued.  References  are  to  the  Paragraphs. 

bankruptcy,  in — continued. 

ship,  effect  of  banltruptcy  of  mortgagor  of,  in  possession,  1290. 

uncertiticatcd  bankrupt,  effect  of  dealings  with,  1195. 
Bills  of  Sale  Act,  under,  77—123,  1257,  1283.     See  Bills  of  Sale  Acts. 
bottomry  bonds,  of  last  of,  1169,  1259. 

breach  of  trust,  fact  that  mortgage  was,  does  not  affect  priority,  1191. 
chattels,  in  securities  on, 

bankruptcy  trustee  bound  by  notice,  1252. 
statutory  right  of,  1252. 

cargo  at  sea,  1251. 

delivery  of,  evidence  of  debt  not  sufficient,  122(). 

equal  innocence  and  diligence,  where,  1258. 

equities  within  rules  as  to,  1250. 

freight,  by  possession  taken  before  end  of  voyage,  1256. 

general  rule  as  to  getting  possession  on  giving  notice,  1226. 
principle  on  which  rule  is  founded,  1227. 

holder  of  fund,  of,  1250. 

no  distinction  between  legal  and  equitable  incumbrancers  as  to  giving 
notice,  1229. 

notice.     See  Notice  to  be  given  to  Trustees  to  Pkeserve  Priority. 

possession,  where  impossible,  1256. 

j)ossession,  neglect  to  take,  effect  of,  1256. 

registered  security  prevails  against  possession,  1257. 

set-off,  within  rules  as  to,  1250. 

stop  order,  by,  1243,  1244. 

trust,  legal  title  without  notice  prevails  against,  1254. 

trust,  notice  gives  no  priority  against,  cestui  que  trust,  1255. 
ehoses  in  action,  1226.     See  Chose  in  Action,  and  Notice  to  be  given  to 
Trustees,  etc. 

determined  by  law  of  the  domicil  of  the  debtor,  1226,  note, 
company  in  liquidation,  where,  1312. 
companies'  mortgages,  1317. 

effect  of  non-registration  of,  1197. 
conflicting  priorities,  1182,  1186. 

consolidation  of  securities,  effect,  of,  1210—1225.     See  Consolidation. 
costs,  of  mortgagee's,  1863. 

creditors  of  bankrupt  who  allow  him  to  trade  are  postponed,  1195. 
Crown, 

rights  of,  against  debtors,  1293. 

security  in  breach  of  duty  to,  1294. 
date,  prima  facie  governs,  1057. 
debenture  stock  and  interest  thereon,  of,  280. 
decree,  effect  of,  on,  1159. 

decree  for  redemption  according  to,  1938,  note  (e). 
deeds,  neglect  as  to  inspection  of,  1083,  1100,  1122. 

neglect  or  fraud  as  to  custody  of,  by  legal  mortgagee,  1122,  1189,  1200, 
1209.     See  Title  Deeds. 
defective  assurances,  under, 

actual  interests  convej^ed,  where,  1124. 

defect  remedied,  against  whom,  1123. 

equitable  interests,  and  first  defective,  where,  1123. 

mortgagee,  by  paying  off  another  charge,  cannot  cure  defect,  1124. 

settlement  of  priorities  in  mortgage  suit,  1132. 

ships,  in  case  of,  1131. 

title  afterwards  acquired  by  mortga.gor,  where,  1124. 

tenant  in  tail,  by,  1127. 

bankrupt,  becoming,  1128. 
judgment  debtor,  1130. 
distringas,  by  notice  m  lieu  of,  1236. 
dock  dues,  of,  1260. 
domicil  of  debtor,  law  of,  governs  priority  of  mortgages  of  choses  in  action, 

1226,  note, 
dowress  and  heir,  between,  1220. 
equitable  mortgagee  of  a  trustee's  beneficial  interest,  1177. 

cannot,  get,  by  arrangement  with  legal  mortgagee,  1179. 
equitable  priority, 

bankruptcy,  officious  payments  in,  1173. 

breach  of  trust,  security  effected  in,  1176,  1185,  1186. 
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PRIORITY — continued.  References  are  to  the  Paragraphs, 

equitable  priority — continued.  ^— ^— ^__ 

concealment  of  notice  b}-  assignor  will  not  give,  1176. 
date  regulates,  where,  116S,  1184,  1185. 

equitable  incumbrancer  without  notice  is  not  protected,  1176. 
fraud,  security  effected  by,  1184. 

caused  by  mortgagee's  negligence,  1189.     And  see  infra,  sub-head 
"  fraud." 
how  far  equitable  mortgage  can  gain  priority  by  getting  legal  estate,  1 174. 
infirm  title,  where  mortgagor  has,  1176. 
legal  title,  when  getting  in  will  give,  1174. 
lien  of  mortgagor's  solicitor  postponed,  where,  1175. 
mortgagor's  whole  interest  passes  as  between  him  and  mortgagee,  1181. 
neghgence  takes  away,  1189. 

notice,  by  giving.     See  Notice  to  be  given  to  Trustees,  etc. 
notice,  puisne  mortgagee  with,  1179. 
officious  pajments,  in  case  of,  520 — 524,  1171. 
payment  of  head  rent  to  prevent  eviction,  1170. 
person  paving  off  prior  incumbrance,  entitled  to  keep  it  alive  for  his  own 

benetit,'^1172. 
prejudice,  subsequent  incumbrancers  first,  maj-  not,  1179. 
priority  over  earlier  incumbrancer,  but  not  over  one  postponed  to  him 

effect  of,  1186. 
receipt  for  unpaid  money,  effect  of  giving,  1187. 
rights  of  cestui  que  trust  prevail  over  trustees'  mortgagees,  1185. 

exceptions  to  above,  1186. 
sale  proceeds  bound  bj-  same  equities  as  estate,  1180,  1232. 
salvage  cases,  last  in  date,  prevails  in,  235,  1168,  1259. 

puisne  incumbrancer  buying  estate  discharged,  how  he  must  apply 
purchase  money,  1180. 
solicitor  bringing  cause  to  conclusion  has,  1170. 

solicitor  of  intended  mortgagee,  fraud  of,  deprives  his  client  of  priority,  1188. 
solicitor  with  notice  of  equitable  mortgage  cannot  acquire  hen  on  deeds, 

1175. 
tack,  equitable  mortgagee  without  notice  may  tack  further  advances,  1168. 
trustee's  right  to  indemnity  prevails  over  charge  by  cestui  que  trust,  1180. 
unpaid  vendor  and  claimant  under  purchaser,  between,  1187. 
e.-toppel,  no  prioritj'  by,  in  equitable  mortgages,  1178,  1192. 
fraud,  effect  of,  on, 
agent,  of,  1191. 

bj-  solicitor  of  intended  mortgagees,  1188. 
coverture  and  infancy  does  not  excuse,  1199, 
equal  equities,  priority  of  date  prevails,  1184 — 1186. 
equitable  mortgagee  guilty  of  negligence,  postponed,  1189. 
gross  negligence,  where,  1189. 
infant  of,  1197. 

loss  of  priority  b}^  fraud,  1192. 
married  woman,  of,  1199. 

neglect  to  employ  proper  agent,  no  excuse,  1189. 

solicitor  of  transferee  receiving  money  as  one  of  several  transferors,  1188. 
freight,  between  respective  mortgagees  of  ship  and,  1256. 
Friendly  Societies  Act,  under,  1316. 
fund  in  court,  in  case  of,  1243.  1244. 

further  advance  after  notice  of  puisne  incumbrance,  1157. 
general  doctrine  of  equity  relating  to,  1057 — 1060. 

prima  facie  incumbrancers  rank  in  order  of  date,  1057. 
possession  of  legal  estate,  may  give,  1058. 

negligence  or  fraud  of  first  mortgagee  may  let  in  second  mortgagee,  1058. 
defence  of  purchaser  for  value  without  notice  is  obsolete,  1059. 
division  of  subject  of  priority,  1060. 
improvements,  expenditure  on,  have,  Avhere,  1169. 
Judgment  Acts,  under,  1291 — 1311. 
administration  of  assets,  in,  1306. 

administration  decree  and  judgment  obtained  on  same  day,  1307. 
assignee  of  chose  in  action  and  judgment  creditor,  between,  1296. 
bankruptcy,  in,  1310. 
charging  order  nisi,  effect,  of,  1296. 
chattels,  of  equitable  incumbrancer  of,  1296. 

contemporaneous  judgment  and  decree  for  general  administration,  1307. 
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PRIORITY— continued.  References  are  to  the  Paragraphs. 

.Judgment  Acts,  under — continued. 

Crown  debts,  1293. 

deeds  of  arrangement,  1299. 

earlier  county  registration  A\-ith  notice,  by,  1304. 

equitable  charge  or  interest  protected  against,  1296. 

executions,  where  sheriff  is  in  possession  under  several  judgments,  and  first 
becomes  void,  1310. 

executor  may  prefer  one  judgment  creditor,  1305. 

foreign  judgments,  of,  1309. 

governed  by  dates  of  delivery  of  Mxits  to  sheriff,  1291. 

iieir  or  devisee,  against  judgment  creditor  of  deviser,  1298. 

Irish  judgment  creditors,  1295. 

judgment  creditors  can  only  claim  subject  to  every  liability  of  debtor,  1292, 
1296. 

judgment  creditors  not  purchasers  within  27  Eliz.  c.  4.  .1297. 

judgment  creditors  of  heir  no  priority  over  creditors  of  ancestor,  1298. 

notice  has  no  effect  between  judgment  creditors,  1304. 

obtained  pending  administration  suit,  1308. 

over-payment  of  judgment  creditor,  in  case  of,  1302. 

jiersonal  order  in  a  foreclosure  action,  1311. 

prior  equities,  judgment  charge  subject  to,  1292. 

property  affected,  when,  1291. 

return  of  \mt,  after,  1301. 

registration  in  county  and  Common  Pleas,  by,  1303. 

registration  must  be  in  debtor's  lifetime,  1306. 

securities  made  to  defeat  judgments  are  postponed,  1294. 

sale  under  execution,  priority  lost  as  to  part  unsold  in,  1301. 

sequestration,  of,  1300. 

security  intended  to  defeat  it,  1294. 

Sequestration  Act,  under,  1300. 

sheriff,  deUvery  to,  of  MTit  determines  priority,  1291. 

sheriff'  %rith  two  WTits  of  possession,  1310. 

surplus  sale  moneys  in  hands  of  judgment  creditor,  1302. 

unregistered  judgment,  of,  where,  1306. 

voluntary  settlement,  of,  1297. 

MT-it,  delivery  of,  to  sheriff  governs  priority,  1291. 
legal  estate  by,  1058.     See  Tacking  and  Defective  Assurances,  1121,  1122. 

bare  trustee,  from,  none,  1144,  note  (r). 

delay  of  prior  mortgagee,  quasi  legal  estate  obtained  by,  1121. 

equitable  incumbrancer  acquiring  without  notice,  of,  1174. 

equities  equal,  legal  title  prevails,  1121. 

first  mortgagee,  of,  1121. 

mere  negligence  may  postpone  legal  mortgagee,  1122,  1189,  1200,  1209. 

notice,  through  one  who  has,  1176. 

personal  estate  in  case  of,  1254. 

protection  afforded  by  the  legal  estate,  1121,  1254. 

only  extends  to  persons  -without  notice  of  the  creation  of  prior 
equities  and  not  to  persons  who,  having  such  notice,  erroneously 
assume  that  such  equities  have  been  discharged,  1187,  1201. 

trust,  acquired  with  notice  of,  1174  and  note  {k). 

trustee  assigning  without  value  from,  1143. 
legal  title  to  personalty  gives  same  priority  as  in  case  of  land,  1254. 
lex  domicilii  governs  priority  of  mortgages  of  choses  in  action,  1226,  note, 
lien,  right  of  holder  under,  1250. 
limited  owners,  of,  who  successively  pay  off  instalments  of  a  capital  charge, 

1169,  note, 
loss  of  priority,  582,  et  infra. 

company,  by,  non-registration  of  security  on,  1197. 

deeds,  by  neglect  or  fraud  as  to,  1200,  1209.     See  Title  Deeds. 

fraud  by,  1184—1199. 

misrepresentation,  inducing  loan  by,  1192. 

negligence  by,  1184 — 1199. 

negligence  against  negligence,  effect  of,  1194. 

vendor  leaving  price  under  control  of  one  trustee,  1196. 

wQful  obstruction  of  creditor,  none  by,  1194. 
maritime  law,  under,  1259,  1265. 

conflicting  mortgagees  take  in  order  of  date,  when,  1258. 

continumg  or  imperfect  claims,  lien  prevails  over,  1262. 
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maritime  law,  under — continued.  ~"^"~~~^~~ 

damage,  lien  for,  prevails  over  mortgage  or  bottomry  bond,  where,  12G3. 
dock  dues,  1260. 

French  Code  de  Commerce,  1259,  note. 
gencraUy,  12G0,  1261. 
last  in  date  prevails  where,  1259. 
/ea- /or*  regulates,  1259. 

lien  for  damage  may  override  mortgage,  1263. 
lien  of  master,  1261. 
light  dues,  1260. 
master's  claim  for  wages  prevails  against  bondholder  or  material  men  how 

far,  1261. 
necessity,  extent  of  salvage  advances  measured  bj',  1259. 
necessities,  mortgagee  has  priority  over  loan  for,  where,  1265. 
neghgence  or  delay,  lost  by,  1264. 
pilotage,  1260. 

ransom  of  ship  prevails  over  prior  mortgage,  1259. 
salvage, 

cargo,  of,  1259. 
life,  of,  1260. 
seaman's  wages,  of  lien  for,  1260. 
ship^\Tights'  lien,  over,  1262,  1265. 

statutory  lien  for  salvage  of  human  life,  wages,  etc.,  has  priority,  1260. 
Merchant  Shipping  Act,  under,  1286 — 1290. 

mortgages  of  ships  have,  according  to  date  of  registration,  1286. 
mortgages  made  under  certificates  of  mortgages,  1287. 
tacking  unregistered  further  charge,  1288. 
how  far  mortgagee  of  ships  considered  to  be  owner,  1289. 
registered  mortgages  of  ships  protected  on  mortgagor's  bankruptcy,  1290. 
mortgagee  of  legal  estate  for  value  ^vithout  notice,  has,  even  where  title  derived 

by  fraud  or  breach  of  trust,  1143. 
mortgagee  cannot  gain,  by  purchasing  legal  estate  where  the  purchase  is  a 

breach  of  trust,  1144. 
negligence,  lost  by,  1189. 

amount  required  to  postpone,  587,  1193. 
on  both  sides,  1194. 
ignorance  of  rights,  effect  of,  1192. 
legal  mortgage,  does  not  affect,  1122,  1200. 
notice,  actual  or  constructive,  effect  of,  1061 — 1120.     See  Notice  of  Prior 
Secukities. 
priority  gained  by  givmg.     See  Notice  to  be  given  to  Trustees,  etc. 
pohcy,  of  assignments  of,  1284. 
poUcy,  of  Assurance  Act,  under,  1234,  1284,  1285. 
dates  of  notice  of  assignments  regulate,  1284. 
mere  agreement  to  assign  not  within  the  Act,  1285. 
policy,  notice  of  agreement  to  mortgage  gives  no,  1285. 
possession  of  legal  estate,  conferred  b}-,  1121 — 1167.     See  Legal  Estate,  by, 

supra. 
principles  of  the  law  relating  to,  1057 — 1060. 
preservation  of  property,  expenditure  for,  of,  1169. 
proceeds  of  sale  bound  by  same  equities  as  the  estate,  1180. 
pubhc  works  and  companies,  of  mortgagees  of,  1317. 
Record  of  Title  Act,  Ireland,  under,  1281. 
Registration  Acts,  under, 
annuities,  1280. 

appointment,  unregistered,  postponed,  1274. 
assignment  of  money  charged  on  land,  none  of,  1272. 
caveats  in  Yorkshire,  1279. 
bill  of  sale,  1257,  1283. 

contemporaneous  registrations  in  Middlesex,  1278. 
England,  in,  1266. 

equitable  mortgage  by  deposit,  1273. 
forged  deed,  none  of,  1276. 
fraud,  deed  tainted  with,  cannot  leave,  1268. 
general  effect  of  Acts,  1266,  1267. 
India,  in,  1266,  note  (e). 
informal  registration,  none  by,  1276. 
inquiry  for  unregistered  deeds  not  necessary,  1269. 
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Registration  Acts,  under — continued. 
Ireland,  in,  12G7. 

Land  Transfer  Act,  under,  1281,  1282. 
lis  pendens  does  not  affect,  1208,  note  (b). 

money  charged  on  land,  mortgage  of,  is  not  within  Acts,  1272. 
mortgagee  or  purchasers  not  bound  to  inquire  as  to  unregistered  hicum- 

branccs,  12G9. 
notice  of  prior  unregistered  instrument  preserves  its  priority,  1267,  1268. 
notice  at  date  of  registration,  not  lost  by,  1267. 
notice  at  date  of  security,  lost  by,  1267. 
parol  security  or  lien  not  evidenced  by  wTiting,  where,  1269. 
protects  titles  of  mortgagor  and  mortgagee,  1275. 
rent  charges  and  annuities,  1280. 
registration  is  not  equivalent  to  notice  in  Middlesex,  1267. 

gives  no  priority  except  against  unregistered  instruments,  1267. 
aliter  as  to  land  in  Yorkshire  and  Ireland,  1267. 
rules  as  to,  1267. 

same  day,  registration  on,  where,  1278. 
suspicion  of  notice,  not  lost  by,  1268. 
title  under  unregistered  wills  as  against  heirs,  1277. 
title  of  mortgagor,  registration  protects,  1275. 
unregistered  deed  protected  by  one  registered,  where,  1270. 
vendor's  liens,  1273. 
^vills,  of,  1277. 
rent  paid  to  avoid  eviction,  for,  1173. 
salvage  advances.     See  Salvage. 
land,  in  case  of,  1259. 
maritime,  1259,  1260. 
omission  to  make,  not  lost  by,  1198. 
sea  wall,  expenditure  on,  of,  1169. 
sequestrations,  1315. 
set-off,  of,  1250. 

ships,  mortgages  of.     See  supra,  sub-head,  "  Merchant  Shippuig  Act. 
solicitor.     See  Lien,  Nok-Possessory. 

company,  of,  loses  priority  over  security  which  he  neglects  to  register,  1197. 
fraud  by,  1189—1192. 

mortgagor,  of,  transferee  handing  deeds  to  original  mortgagee  being,  1188. 
salvage  lien,  bringing  cause  to  an  end  has,  1176. 
transferee,  of,  receiving  money  as  one  of  several  transferors,  1188. 
statute  by.     See  Registration  Acts. 

sub-mortgage  falls  ^ith  mortgage  set  aside  for  fraud,  1254. 
tenants  for  life  in  succession,  of,  where  they  respectively  pay  instalments  of 

a  capital  charge,  1169,  note, 
time  of  date,  when  essential,  1168,  1258,  1278. 
title  deeds,  possession  of, 
effect  of,  on,  1200. 
entire  absence  of  inquiry  for,  1201. 
failure  to  obtain,  causes  loss  of,  where,  1201 — 1203. 
mortgagee  does  not  lose  priority  if  deeds  given  to  mortgagor  by  third 

party,  1207. 
mortgagee  does  not  lose  priority  by  solicitor  fraudulently  pledgmg,  1208. 
failure  to  obtain,  through  fraud  of  mortgagor,  1203. 
where  mortgagor  cannot  part  with  deeds,  1204. 
deeds  fraudulently  given  do  not  give  priority  if  mquiry  would  have  shown 

fraud,  1205. 
neglect  to  inquire,  causes  loss  of,  where,  1201,  1203,  1207. 
parting  with,  causes  loss  of,  where,  1206. 
jjositive  fraud,  1202. 

right  to,  how  effected  by  loss  of  priority,  1209. 

subsequent  incumbrancer  not  entitled  to  hold,  against  prior  incumbrancer, 
1209. 
trust,  on  breach  of,  1176,  1185. 
trustees  of  settlement  of  equity  of  redemption,  of, 
trustees'  right  to  be  paid  expenses,  1180. 
vendor,  unpaid,  priority  of,  1183. 
waiver  of, 

by  mistake,  1562. 
not  implied,  1562. 
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West  India  estate,  of  consigaees  of,  1180,  note  (a).  ^~~' 

witness  to  prior  taking  later  mortgage,  1192. 

PRIVATE  TRUSTEES, 

securities  by.     See  Power  to  Mortgage,  359 — 379. 

PROBATE,  COURT  OF, 

order  for  payment,  had  not  effect  of  judgment  in,  474  (b). 

PROCEEDS  OF  SALE, 

are  bound  by  the  same  equities  and  claims  as  the  estate,  1180. 

first  mortgagee  liable  to  second  mortgagee  if  he  pays  over  to  mortgagor,  1180. 

PRODUCTION,  ORDER  FOR.     See  Title  Deeds  ;  Solicitor,  Lien  or 
bills  and  notes  in  hands  of  mortgagee,  703. 
heirlooms,  of,  against  claimant  of  lien,  705. 
mortgage  deed,  of,  made,  where,  701. 
remainderman,  mortgagee  of,  may  have,  where,  704. 
surety,  puisne  mortgagee  claiming  to  be,  706. 
title  deeds,  of, 

possession,  no  longer  in,  700. 

power  of  court  to  make,  701,  note  (1). 
vouchers  and  accounts,  of,  703. 

PROFITS, 

accoiuit  of,  against  mortgagee  in  possession.     See  Account. 
mortgage  of  business  in  consideration  of  share  of,  163. 

PROHIBITION  AGAINST  INCLTHBRANCE, 
broken,  how,  463 — 465. 
effect  of,  377. 
income  aLreadj'  due,  charge  on,  unaffected  by,  465. 

PROOF.     See  Bankruptcy,  proof  by  secured  creditor, 
onus  of,  as  to  security,  801 — 804. 

PROTECTION  OF  PROPERTY,  by  mortgagor.     See  Mortgagor. 

PROTECTION   OF   SECURITY, 

banlo-uptcy  of  mortgagor  of  lease,  on,  678. 

bottomry  bondholder,  bj-,  676. 

company  taking  under  Lands  Clauses  Act,  against,  677. 

creditor's  right  to,  674 — 679. 

deterioration,  mortgagee's  rights  regarding,  675. 

disclaimer  of  leaseholds  by  trustee  in  bankruptcy,  678. 

extends  to  preservation,  674. 

Lands  Clauses  Act,  as  to  companies  under,  677. 

nature  of  mortgagee's  rights,  674. 

prevention  of  injury  to  security,  679. 

redemption  suit  in,  742. 

ship  about  to  leave  kingdom,  676. 

timber,  cutting  of,  restrained,  675. 

tolls  mortgaged,  restraining  reduction  of,  679. 

what  Acts  a  mortgagee  can  restrain,  675 — 679. 

PROVING  SECURITY,  801—804. 

how  security  may  be  proved,  801. 

how  far  necessary  to  prove  consideration,  802. 

validity  of  security,  when  necessary  to  prove,  803. 

how  far  necessary  to  prove  subsequent  incumbrances  at  hearing  of  foreclosure 
action,  804.  * 

PROVISO.    See  Coxditiox. 

PROVISO  FOR  REDEMPTION.     See  Redemption. 

where  it  limits  the  estate  to  new  uses,  1420,  1494.     And  see  "  Redemption," 
sub-head     equity  of,  re-settlement." 

PUBLIC  COMPANY.     See  Cojipaxy,  Public. 
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PUBLIC  OFFICERS  OF  TRUST,  References  are  to  the  Paragraphs. 

assurances  of,  void,  453. 

exceptions,  with  what,  453. 

PUBLIC   UNDERTAKING, 

remedies  of  incumbrancer  on,  132,  737,  738,  807,  1009. 

PUISNE   INCUMBRANCER, 

accounts,  where  bound  by,  1705. 

in  taking  may  assert  same  equities  as  mortgagor  might,  1934,  note. 

discharge  of  prior  security  enures  for  benefit  of,  681. 

entitled  to  piu'cliase  from  prior  mortgagee,  937. 

of  several  estates  previously  mortgaged  to  several  mortgagees,  1938. 

postponement,  by  agreement,  of  right  to  sue,  debars,  from  compulsory  redemp- 
tion of  prior  mortgagee,  714. 

proceeds  of  sale  by  first  mortgagee,  is  entitled  to  balance  of,  1180. 

redemption  by,  1934,  1935. 

whether  allowed  successive  periods  of  redemption,  982,  1712,  1954. 

where  they  are  first  mortgagee's  as  well,  and  their  first  mortgage  is  redeemed  by 
intermediate  mortgagee,  1939. 

PURCHASE  MONEY.     See  Sale. 

PURCHASER.     See  Sale. 

absolute  conveyance,  under,  protected  against  separate  defeasance,  where,  15. 
Admiralty  Division,  in,  may  have  declaration  of  title  where,  1022. 
application  of  purchase  money,  bound  to  see  to,  where,  363. 
certain  persons  unable  to  purchase  mortgaged  property  under  power  of  sale, 

937,  1735. 
executors,  from.  363,  376,  377. 

heir,  from,  not  liable  to  debts  of  ancestor,  when,  365,  1298  and  note  (h). 
mortgaged  chattels,  of,  from  mortgagor,  63. 

mortgagee  unable  to  purchase,  under  his  own  power  of  sale,  937,  1735. 
mortgagor,  from,  entitled  to  have  mortgage  deed  fully  stamped,  2087,  note  {d). 
notice  of  impropriety  of  sale  affects,  1066. 

query  whether  this  so  in  sales  b}'  order  of  the  court,  1067. 
undue  influence,  under  security  tainted  with,  802. 
vendor's  lien,  cannot  sue  for  chattels  subject  to,  910,  note  (a). 

PURCHASER  FOR  VALUE  WITHOUT   NOTICE, 
Crown  debt  unregistered,  of,  501. 
defence  of,  now  obsolete,  1059. 
mortgaged  chattel,  of,  64. 
receipt  for  interest,  first  incumbrancer  cannot  dispute,  against,  1569. 


QUARANTINE, 

effect  of  order  for,  upon  right  to  stop  in  transitu,  1622,  note  (e). 


RAILWAY  COMPANIES, 

arrangements  with  creditors  binding  on  dissentients,  739. 
borro\ving  powers  of,  174 — 177. 

how  regulated,  276. 
debenture  holder,  remedy  of,  737,  738. 
foreclosure  against  not  allowed,  738,  1009. 
judgment  creditor,  remedy  of,  738. 

receiver,  after  appointment  of,  842 — -847. 

receiver  and  manager  by  obtaining,  738,  841. 

sale  of  superfluous  lands,  by  order  for,  1017. 
remedy  of,  mortgagee  of,  737,  738. 

rolling  stock  and  plant,  effect  of  agreement  for  sale  and  rehire  of,  738,  note  ( /  ). 
sale  of  undertaking  by  incumbrancers  not  allowed,  132,  738,  807,  1009. 
scheme  for  liquidation  of  securities  filed  under  Act  of  1867,  effect  of  739. 
undertaking, 

meaning  of  term,  174. 

property  can  only  be  used  for  purposes  of,  174. 
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distress  for,  -^— — .— 

receiver  appointed  of,  840. 

REBUILDING, 

by  mortgagee  in  possession,  1781. 

RECEIPT, 

in  body  of  reconveyance  generally  authorizes  pa3^ment  to  solicitor,  1511. 

even  where  he  has  fraudulently  obtained  mortgagee's  signature,  ib.,  note. 
secus  where  he  has  forged  signature,  ib.,  note, 
on  mortgage  to  building,  friendl}-  or  industrial  society  revests  estate  without 
reconveyance,  1997. 

in  whom  it  revests  it,  1 140. 

RECEIPT  CLAUSE, 

implied  in  mortgage  deed  executed  after  Conveyancing  Act,  1881 . .  1513. 

RECEIVER,  Appointed  by  Mortgagee,  814 — 822. 
agent  of  mortgagor,  is,  821. 

but  his  agency  is  not  revoked  by  death  of  mortgagor,  821. 
duties  of,  820. 

express  power  contained  in  the  mortgage,  814. 
insurance  by,  820. 

interference  with,  by  mortgagor  may  be  restrained,  822. 
joint  demise  to,  does  not  atfect  mortgagee's  power  of  sale,  934. 
mortgagee  allowed  expenses  of,  \\here,  1788. 

may  sue  for  debt  notwithstanding  appointment  of  receiver,  717,  note, 
powers  of  receiver,  817. 
receipt  of  profits  by  mortgagor  after  appointment,  affects  mortgagee's  rights, 

how  far,  821. 
remuneration  of,  819. 
repairs  by,  820. 

statutory  power,  under,  by  mortgagee,  etc.. 
Conveyancing  Act,  given  by,  814,  815. 

exercisable,  not  until  power  of  sale  is,  815. 
manner  of  apjiointment,  815. 
position,  powers,  duties,  and  remuneration  of, 
statute  23  &  24  Vict.  c.  145,  given  by,  814. 
effect  of  repeal  of  Act,  814. 
statutory  receiver  is  agent  of  mortgagor,  816. 
removal  of,  818.  :] 

RECEIVER,  Judicially  Appointed. 
accounts, 

against  receiver  -i^ho  has  become  mortgagee,  1759. 

rents,  of,  against,  none,  1726. 
action,  may  bring  or  defend,  where,  850. 
appointed  without  prejudice  to  prior  rights,  834. 

ajipointment  of,  by  creditor  does  not  make  him  a  secured  creditor,  1046. 
application  for, 

ex  parte,  may  be,  823. 

form  of,  823. 

stranger  cannot  make,  823. 
apphcation  to  the  court,  right  to,  862. 

how  made,  862. 

when  necessary  party,  on,  823. 
attornment  to,  effect  of,  853. 
authority  of, 

arrears  of  rent,  to  receive,  858. 

action,  to  brmg  or  defend,  850. 

cannot  in  general  incur  expense  or  liability  without  sanction  of  court,  850 

cannot  enter  into  contracts  relating  to  propertj-,  850. 

cannot  bring  ejectment,  850. 

cannot  defend  actions  without  leave  of  court,  850. 

cannot  let  property  without  sanction  of  court,  855. 

commences,  when,  858. 

distrain,  to,  extent  of,  853. 

fluty  of   where  owner  of  equity  of  redemption  is  an  infant,  861. 

enect  ol  refusal  to  give  possession  to,  854. 
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RECEIVER,  Judicially  Appointed — continued. 
authority  ol' — continued. 

expondituro  in  urgent  cases,  852. 
independent  of  court,  is  not  usually,  855. 
inspect  j)roperty,  to,  given,  where,  857. 
interest  to  keej)  down,  8(51. 
leases,  to,  grant, 

colonial  estate,  of,  855. 
directions  by  court,  855. 
infants  entitled,  ^\■here,  855. 
leases  by  tenant  for  life  after  appointment  of,  857. 
makes  expenditure  without  leave  at  his  own  peril,  851. 
notice  to  quit,  to  give,  855. 

proceedings  by  stranger  to  suit,  against  receiver,  856. 
j)ossession,  to  obtain,  854. 

receiver,  against  another,  850. 
raise  money  by  mortgage,  power  to,  852. 
right  to  indemnity,  850. 
rents,  to  receive,  858. 
stranger  cannot  question,  850. 
West  India  estates,  as  to,  225,  851. 
who  may  apply  to  court  for  directions,  850. 
benefice  of,  845. 

borough  rates,  not  appointed  over,  842. 
consignees  of  colonial  estates,  against,  837. 
Companies  Clauses  Act,  under,  841,  note, 
corporation,  when  appointed  against  a  municipal,  841,  note, 
court  rolls,  delivery  to,  854. 

danger,  when  assets  charged  are  in,  although  no  money  due,  841. 
death  of  one  trustee  will  not  justify  appointment,  837. 
debenture  holders'  action,  in,  180,  841,  and  notes, 
debts  of,  how  far  mortgagee  liable  for,  851,  note, 
deeds,  possession  of    without  memorandum  prima,  facie  entitles  holder    to  a 

receiver,  830,  note, 
defendant  interfering  with  rents  may  be  attached,  859. 

when  appointed  per  incuriam  over  head  of  prior  mortgagee,  835. 
equitable  owner  absconding,  appointment  when,  838. 
expenditure  bj^  851. 

interest,  over  paj^ment  of,  to  mortgagee  by,  1733. 
foreclosure  suit  by  equitable  mortgagee,  appointment  in,  838. 

to  whom  money  in  hands  of  receiver  is  payable  on  dismissal  of  action,  860. 
foreign  lands  of,  847. 
interference  with,  permitted,  w^here,  865. 

completion  of  receiver's  security,  before,  351. 
indistinct,  order  of  appointment,  where,  865. 
leave  of  court,  by,  863. 
sheriff,  by,  whether,  866. 
interplead,  need  not,  866. 

lease,  under  power,  j^sndente  life,  effect  of,  857. 
leases,  power  to  grant  given,  how  far,  855. 
legal  title,  against,  836—838. 

adverse  title  likely  to  j^revail,  where,  836. 
disputed  right,  where,  836. 
legal  remedy  not  available,  where,  836. 
mortgagor  in  possession,  of,  838. 
trustees  of,  837. 

voluntary  settlement,  under,  836. 
manager,  where  also  appointed,  840,  note,  and  841  and  notes.      And  see 

Manager. 
money  in  hands  of  on  dismissal  of  foreclosure  suit,  to  whom  payable,  860. 
mortgagee,  against,  how  charged,  1721. 
Miniicipal  Corporations  Act,  under,  841,  note  (n). 
nature  of  appointment, 

appointment  in  administration  action  protects  incumbrancers,  827. 

appointment  once  made  will  not  be  lightly  interfered  with,  824. 

for  whose  benefit,  and  effect  of,  827. 

is  protector  of  property  for  all  parties,  826,  827. 

power  of  court  to  appoint,  823. 
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RECEIVER,  JcDicLviXY  Appointed — continued. 
nature  of  appointment — conthmed. 

security  required  from  receiver,  825. 
Statutes  of  Limitations  unaffected  by,  797,  826. 
who  may  apply  to  court  for,  823. 
newspaper,  manager  and  receiver  of  may  be  appointed,  840,  note, 
occupation  rent,  charged  with,  ■\\here,  1721. 
offices,  of  profits  of,  843 — 845. 
order  appointing  should  specify  the  propertj',  865. 
part}",  necessary,  on  ap])lication  to  court,  where,  823. 
payments  made  by  receiver  in  excess  of  interest,  1733. 
pensions,  of,  844. 

persons,  against  ^\hom,  appomted, 
absconding  owner,  where,  838. 
consignees,  where  not,  837. 
legal  title,  holder  of,  where,  838. 
liquidator  of  mortgagor  company,  839. 

])rior  mortgagee  must  swear  that  something  definite  is  due  to  him,  833. 
not  appointed  to  supersede  trustees  for  mortgagees  in  absence  of  mis- 
conduct, 837. 
tenant,  incumbrancer  m  possession,  as,  832. 
trustee  in  bankruptcy  of  mortgagor,  839. 
persons  at  whose  instance  ajjpointed, 

appointment  bj^  equitable  incumbrancer,  is  subject  to  rights  of  prior, 
834. 
debenture  holders,  841. 
equitable  incumbrancer,  for,  where,  829,  830,  83L 

legal  incumbrancer  with  prior  securit}',  where,  831. 
formerly,  not,  828. 
Judicature  Acts,  under,  830. 
subject  to  legal  incumbrancer's  rights,  831. 
judgment  creditor,  where,  830. 
possession,  owners  of  prior  charge  in,  831. 
possession,  -tthere  plaintiff  is  mortgagee  in,  829. 
puisne  mortgagee,  830,  831. 
stranger,  not  for,  823. 

tacking,  mortgagee  having  priority  by,  831. 
possession  of, 

adverse  claimant  cannot  prosecute  his  claim  without  leave,  865. 
adverse  claimant,  court  may  give  leave  to,  to  prove  his  interest,  868. 
adverse  claimant,  how  application  made,  869. 
committal  for  disturbance  of,  867. 
court,  in  possession  of,  863. 

disturbance  without  leave  of  court  not  permitted,  864. 
examination  jjra  inferesse  suo,  868. 
execution  creditor,  protection  of,  866. 
form  of  order  directing  delivery  of,  or  attornment,  865. 
interference  with,  is  contempt  of  court,  863. 

hbel  on  the  business  in  receiver's  hands  is  a  contempt  of  court,  863. 
lord  of  manor,  overrides  rights  of,  864. 
mortgagee's  notice  to  tenants  mHI  not  affect,  863. 
obtained,  how,  854. 

order  a])pointing  should  specify  the  property,  865. 
overrides  right  of  lessor  as  to  forfeiture,  864. 
paramount  claims,  868. 

power  of  court  to  commit  for  contempt  used  sparingly,  867. 
sheriff  seizing,  against,  position  of,  866. 
practice, 

appointed  without  prejudice  to  rights  of  prior  incumbrancers,  831. 
appointment  of  new  consignee  before  death  of  acting,  824. 
ajqjointment  unwillingly  disturbed,  824. 
stage  of  action,  appointment  at  what,  849. 
prior  incumbrancers,  appointed  without  ]irejudice  to  rights  of,  831. 
prior  legal  owner  out  of  possession,  without  jircjudicc  to,  834. 
prior  mortgagee  opposing  must  swear  to  debt,  833. 

amount  unascertainable  by  negligence,  where,  833. 
definite  sum,  of,  833. 
pro  interesae  suo,  examination,  868. 
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RECEIVER,  Judicially  Appointed— cowanwed. 

property,  over  what,  :  ,     ^     •    i   oAn 

all  property  on  which  execution  may  be  levied,  »4U. 
assets  abroad,  847. 
canonry,  of,  843. 
colonial  estate,  of,  847. 
Companies  Clauses  Act,  under,  841,  note.   : 
debentures,  of,  841. 

dignity,  pension  to  support,  not  of,  844. 
ecclesiastical  benefice,  not  of  profits  of,  845. 
fellowship,  of,  843. 
foreign  country,  of  property  in,  847. 
crovernment  pension,  when  over,  840. 
half-pay  of  officer,  not  of,  844. 
mines,  of,  at  instance  of  part  owner,  846. 
Municipal  Corporations  /Vet,  under,  841,  note,  842. 
office  under  Crown,  840. 
pension,  840,  844. 
public  office,  when  over,  840,  844. 
public  undertaking,  over,  174,  738,  841. 
Railway  Companies  Act,  1867,  under,  841. 
rates,  when  over,  840. 
severed  property  does  not  pass  to,  858. 
subject  to  companies'  special  Act,  may  be,  841. 
tenants  in  common,  when  of  land  of,  84(5. 
tolls,  when  over,  840. 
property  should  be  specified  in  order  appomting  receiver,  865. 
public  undertalvings,  of,  174,  738,  841. 
Railway  Companies  Act,  1867,  under,  841,  note, 
recognizances  of, 

dispensing  with  or  arranging  for  lessening  security,  826. 
nature  and  extent  of  security,  825. 
redemption  suit,  appointed  in,  838. 
remedies  against, 

prior  mortgagee  seeking  possession,  of,  833. 
stranger,  of,  after  unauthorized  entry,  854. 
rent, 

entitled  to  arrears  of,  858. 

if  defendant  interfered  vdth.  he  can  be  attached,  859. 
collected  by  receiver,  to  whom  belong,  on  dismissal  of  foreclosure  suit, 
860. 
rents, 

arrears  of,  has  right  to,  858,  1731. 
bound  from  what  time,  858. 
foreign  lands,  of,  847. 

interest,  directed  to  keep  down,  when,  861. 
interference  with,  his  duty  on,  859. 
right  of,  to  apply  to  court,  862. 

party  to  cause  retains  where  appointed,  862. 
salaries  for  performance  of  public  duties,  no  appointment  over,  844. 
security  required  of,  825. 
sheriff  seizing  property  in  possession  of,  866. 
stage  of  cause,  at  what, 

action,  before,  whether,  848,  note, 
at  or  after  hearing  though  not  claimed  by  writ,  849. 
after  action  commenced,  848. 

after  defendant  has  filed  an  affidavit  before  formal  appearance,  848. 
appearance,  before,  848. 
before  service  of  ^vrit,  where,  848. 
hearing,  at,  where,  848. 
judgment  after,  where,  848. 
no  appointment  after  foreclosure  absolute,  849. 
out  of  jurisdiction,  where  defendant,  848. 
Statutes  of  Limitations  not  affected  by,  797. 
sureties, 

dispensed  with,  where,  826. 
unauthorized  expenditure  bj',  851. 
tenants,  attornment  by,  to,  853. 
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RECEIVER.  JrpiCTAT.T.Y  AppocfTED — conttRued,  _ 

trustees  for  mon^^ees,  noi  appointed  to  supersede  in  absence  of  misconduct, 

S37. 
trustee,  misconduct  of,  on,  837. 

RECITAL, 

false,  that  mortgage  for  present  advance  does  not  import  fraud,  10S3.  note, 
how  far  sives  notice  of  contents  of  recited  documents,  I0S3.  10S4. 

RECO^'^'EYA^'CE, 

assiimment  instead  of  reconveyance, 

inc  rs  may  require,  where,  197S. 

lun^---  _  i-gagor,  in  case  of,  1979. 

mortgagee  ia  possession  may  decline  to  execute,  19S1. 

mortgasor  may  require,  where,  197S. 

partial  owner,  cannot  demand  absolute,  19S2. 

person  not  entitled  to  reconveyance  cannot  have,  1978. 
Bills  of  Sale  Act,  under,  1999. 
Building  Societies  Acts,  by  receipt  under,  1997. 
■    -"  >.  of,  tmnecesisary,  1999. 
L>  revested-  how,  1992. 
c-ov.  -       -    :     imbrances  on  discharge  of  legal  mortgage,  19SS. 

1  -       .-.ory  form,  19SS. 

Ciown  debts,  on  discharge  of,  2000. 
decree  for,  19S3. 

eauitable  sectirity,  in  case  of,  19S-L 

-     '         rtgage,  on  discharge  of,  1986. 

Friendly  Societies  Acts,  by  receipt  under,  1997. 
Industrial  Societies  Act,  by  receipt  under,  1997. 
Irish  Registration  of  Title  Act,  under,  1995. 

""riusfer  Act,  cancelling  entry  of  security  imder,  1994. 
of  mortgagee  to  reconvey  or  assign,  197S. 
notice  of  prior  equitable  right,  effect  of,  1978. 
limitations.  Statute  of,  may  revest  estate  in  mortgagor,  1996. 
limited  owner,  on  redemption  by,  1985. 
for,  in  case  of,  1909. 
-  -Lg  Act,  by  receipt  under,  1998. 

:_  -  -  \ .  V    -  '  to  reconvey  is  ground  for  staying  proceedings,  728. 

L^u^c  ^:  c^^; —     liim  before,  1912. 

on  redemption,  to  whom  legal  estate  ought  to  be  reconveyed,  1417. 
orders  as  to,  forms  of.  in  actions  for  foreclosure  or  redemption,  19S3 — 19S3. 
where  legal  mortgage,  19S3. 
where  equitable  mortgage,  1984. 
where  equity  of  redemption  is  settled,  1985,  1986. 
^rhere  time  for  foreclosure  has  been  enlarged,  198-5. 
■where  equity  of  redemption  vested  in  trustee,  19S6. 
partial  interest  on  redemption,  form  of  deed,  19S3. 
poewamfm  mtist  be  handed  over  on  redemption,  19S3. 
power,  Trheie  estate  is  sold  tmder,  1984. 
pcesnmptioa  of  lost,  when,  19S8,  note. 

purchaser  from  mortgagor  to,  before  completion  of  purchase,  1983. 
receipt  operates  as,  where,  1997,  1998. 
recitals,  incorrectness  or  absence  of,  effect  of,  19S0. 
redemption,  on,  mortgagee  bound  to  execute,  1976. 

iona  of  orders  as  to,  in  foreclosure  and  redemption  actions,  1983. 
Begistiation  Acts,  entry  of  satisfaction  and  certificate  under,  1993. 
repnsentatives  (personal),  statutorv  power  of,  to  reconvey  realty. 
Convey         "  .  .  19^ 

ei" 
Vendor  and  Purciiaser  Act,  1»74,  under,  1990. 
copvholds,  whether  within,  199L 
Satisfied  Terms  Act, 

effect  of  receipt  under,  198^8. 

reconveyaty-e  of  legal  estate  presumed,  where  before,  1983,  note  (h). 
settled  ,  in  case  of,  1985. 

pa-  ...  ._  redemption  by  one  with,  1986. 
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ship,  of,  by  eimple  receipt  on  regLster,  199^. 

effect  of,  1998. 
su  •   20S6. 

S:  Limitations  may  effect,  without  re-grant,  19^. 

Kubject  to  mesne  and  paramount  claims  after  t  '^o. 

tenants  for  life,  in  tail, or  in  common  or  joint  t.. — . -,  — ption  by,  19S5. 

tender  of  conveyance  oficessaiy,  where,  1911. 
trustee, 

foreclosure  by,  reconveyance  on,  1986. 

mortgagee,  of,  bound  to  asagn  as  he  directs,  1913. 

RECOVERY  OF  A^-X^AL  SUMS  CHARGED  ON  LAND  OR  ITS  INCOME, 
92-5,  926. 

statutorv  remedies,  925. 

dl-  -       "  f  court,  926. 

en  .  Act,  l&Sl.. 92.5. 

RECORD  OF  TITLE  ACT,  IRELAND, 

entry  of  satisfaction  of,  securities  under,  1994. 
priorities  under,  1281. 
securities  under,  54,  note. 

RECORDS, 

judicial,  no  Kai  on  for  :~?  of  .f^c-exs,  .592. 

RECTORIES.     See  Eccuesiashcai.  Beketicxs. 

REDEEM, 

persons  entitled  to.     See  Rede3£Ptiok  under  "  persons  entitled  to  redeem- 
no  suit  alkcsred  against  mortgagee  without  offer  to,  1687- 

REDEMISE 

to  mortgagor,  what  amounts  to,  879 — SS6.     And  see  Mobtgaq-jB,  "  redemise.'' 

REDEMPTION, 

absolute  ctKiveyanee,  T«iiere  mortgage  in  form  of,  12 — 14. 
action  for,  see  infra,  "  suit  for.'' 
agreements  restricting,  generally  Toid.  1.395,  1396. 
*TiTina1  sums  issuing  ouf  of  land,  of,  1495 — 1497,  151-5,  1.516. 
Board  of  Agriculture  znaj  fix  price  for,  149-5. 
exceptions  from  Act,  1496. 
Act  does  not  apply  to  settled  land,  1497. 
"  clogging  "  of,  forbidden-     See  next  page,  sub-head,  "  equity  <rf  redemptatm-^ 
common  law.  at,  none  after  day  fixed  for  payment,  1372. 
conditions  of,  the  same  whether  suit  be  for  redemption  or  foreclosure,  1213, 

note. 
ConTeyancing  Act,  under  provisions  of,  1495 — 1497,  1515,  1516. 
debt,  mongagee  b-ound  to  si^ott  Trhat  amount  is  due,  150L 
decree  for. 

immediate,  first  mortgaaee  mav  have  on  proof  of  puisne  incumbrances, 

803.  " 

pCTmisiTe  only,  may  te,  1936. 
successive  incumbrancer?,  where,  1934,  1935. 
Euc-cessive,  forms  of,  2'_":2. 
deeds,  dehvery  up  of.     See  TirLz  Deeds. 
drfaices  to  suit  for, 

clandestine  mortgages,  equitv  lost  under  rraraie  4  i;  5  Wm.  k  M  for- 
bidding, 1389.  " 

assignee  may  plead,  1392. 
constmcnon  of  Act,  139Ct. 
dishonest  mortgagee  cannot  plead,  1391. 

mortgage  irredeemable  under  statute  remains  so  in  hands  of  msTt- 
gagee's  assigns,  1392. 
decree  estat":  "      _    '^peached  security,  13S5. 

equitv  of  re _  barred  bv  non-disclosure  of  jffior  incumlHaaices- 

1389. 
foreclosure  decree,  posesion  under,  1355. 
frnal  order,  bad  brfore,  135o. 
parties,  binding  on  what,  1385. 
TriTir;  of  Court,  -ptopenj  in,  13S7. 
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defences  to  suit  for — continued. 
jurisdiction,  land  out  of,  1386. 

mortgagee  may  purchase  release  of  equity  of  redemption,  1384. 
mortgage  of  term,  where,  1388. 
pleading  paramount  title,  1388. 
release  of  equitj',  1384. 

improperly  obtained,  1384. 
invalid,  1384. 
Statutes  of  Limitations,  under.    See  Statutes  of  Limitations. 
dismissal  of  suit  for,  2057,  d  seq. 

accounts  on  refusal  to  ask  for,  2059. 

annuity,  of,  2058. 

defendant  not  liable  to  be  foreclosed,  against,  2058. 

disclaiming  defendants,  against,  2059. 

foreclosure,  operates  as,  where,  992,  2058. 

exceptions,  1936. 
last  incumbrancer  becomes  quasi  mortgagor  on,  1934. 
non-paj-ment,  obtained  of  course  on,  2057. 
practice  as  to,  2057. 

right  of  redemption  repelled  by  court,  where,  2059. 
when  granted,  2059. 
equity  of  redemption,  1373. 

acknowledgment  of,  excludes  Statute  of  Limitations,  1402,  1408. 

adverse  title  made  out  to,  1377. 

agreement  fettering  right,  void,  1396. 

arises  where,  1,  7. 

assignees  of,  cannot  be  sued  personally  by  mortgagor,  810,  1321,  note. 

"  clogging  "  of,  prohibited,  7,  433,  1395,  1396,  1397. 

collateral  advantages  allowed  if  reasonable  and  limited  to  the  continuance 

of  the  mortgage,  433. 
condition  broken,  remains  after,  7. 
defeasible  purchase  of,  19. 
equitable  mortgage,  form  of  decree  for,  1984. 
escheat  of,  none,  where,  1442 — 1445. 
extrinsic  evidence,  established  by,  may  be,  1375. 
incident  to  security,  1,  7. 
inference,  may  arise  only  by,  1375. 
law,  recognized  at,  1374. 
life  policy  of,  proviso  that  on  death  of  mortgagor  the  ^^hole  moneys 

assured  should  go  to  mortgagee,  void,  7,  note, 
limitation  of,  to  new  uses,  1419 — 1423. 
nature  and  incidents  of,  1374. 

omission  of  proviso  for  redemption  immaterial,  12 — 14. 
origin  of,  7,  14. 
pledges,  in  case  of,  1398. 
prima  facie  title  to,  sufficient,  1377. 
repurchaseable  annuities  of,  23. 
reservation  of,  in  manner  different  from  former  ownership  of  estate,  cfEect 

of,  1418—1423. 
release  of, 

invalid,  where,  1384. 

■WTiting,  must  be  in,  1384. 
resettlement  of, 

cases  considered,  1420. 

equity  of  claimant  against  neA\-  uses,  ib. 

fee  simple,  on  mortgage  of,  1419. 

husband,  in  favour  of,  1420. 

partnership  arrangement,  as  part  of,  1419,  note. 

presumption  against,  1418. 

recital  or  special  circumstances,  where,  1419. 

sale,  to  take  effect  after  execution  of  trust  for,  1420. 

settled  estate  on  mortgage  of,  1420. 

settlement  on  family  intended  and  not  mere  mortgage,  where,  1395. 

slight  deviation,  effect  of,  1419. 

stamp  on,  2093. 

subsequent  mortgages,  uses  changed  only  in,  1421. 

surplus  proceeds  of  sale  by  mortgagee  inconsistent  with  limitations  of 
land,  1422. 

[  118  ] 


INDEX. 

REDEMPTION— continued.  References  are  to  the  Paragraphs. 

equity  of  redemption — continued. 
resettlement  of — continued. 

tenant  in  tail,  on  mortgage  by,  1416. 

term,  mortgage  of,  with  re-limitation  of  the  fee  simple,  1419. 
wife  concurs  in  husband's  mortgage,  where,  1423. 
unreasonable  restrictions  on,  1394. 
Welsh  mortgage,  of,  10,  11. 
foreclosure  against  subsequent  incumbrancers  and,  form  ot  judgment  tor, 
2063. 

fraud,  inno 

possession  obtained  by,  must  be  delivered  up  before  suit,  \61b. 

securities  obtained  by,  no  redemption  on  suit  for  delivery  up  of,  802. 
Inns  of  Court,  of  land  in,  1387. 
interrogatories,  answers  to,  in  suit  for,  1742,  note, 
joinder  of  other  relief  in  suit  for,  1383. 
jurisdiction  of  county  courts  in,  1373,  note, 
land  tax,  of,  securities  for,  349. 
Lands  Clauses  Act,  under,  1484 — 1491. 

power  to  redeem  mortgages,  1484. 

deposit  of  mortgage  money  on  non-conveyance  by  mortgagee,  1484. 

compensation  wlicro  property  is  of  less  value  than  debt,  1485. 
deposit  in  bank  upon  non-conveyance,  148G. 

where  only  part  of  land  required  of  less  value  than  debt,  1487. 
deposit  in  bank  upon  non-conveyance,  1488. 

where  mortgagee  required  to  accept  payment  before  time  fixed,  1489. 

settlement  of  disputed  compensation,  1490. 

deposit  in  bank  upon  non-conveyance,  1491. 

where  land  released  was  subject  jointly  with  other  land,  1492. 
limitation  of  time  for,  1402—1413.     See  Statutes  op  Limitations. 
limitation  to  new  uses,  where,  1418 — 1423. 
nature  and  exercise  of  the  right  of,  1371 — 1383. 

methods  by  which  a  security  may  be  discharged,  1371. 

result  at  common  law,  of  default  on  day  named,  1372. 

equity  gives  right  of  redemption,  1373. 

nature  of  equity  of  redemption,  1374. 

devolution  of  equity  of  redemption,  1374. 

equity  of  redemption  may  be  inferred,  1375. 

person  seeking  to  redeem  must  show  a  good  title,  1376. 

plea  in  Ueu  of  a  redemption  bill,  1376. 

questions  of  title  in  redemption  action,  1377. 

prior  mortgagee  can  only  be  brought  before  court  for  redemption,  1378. 

applications  by  summons  mider  Order  LV.  r,  5a,  1378. 

where  suit  relates  to  mortgaged  and  other  property  or  where  trusts  have 
been  created,  1379. 

action  against  grantee  of  annuity  in  possession  of  estate  charged,  1380. 

proper  form  of  pleading  offer  to  redeem,  1381. 

offer  to  redeem  in  pleadings  irrevocable,  1382. 

several  causes  of  action  may  now  be  joined,  1383. 
notice  to  redeem,  what  sufficient,  1499.     See  Payment. 
offer  to  redeem, 

amendment  by,  1378. 

annuity,  1380. 

different  property,  where  suit  relates  to,  1379. 

enforcement  of  discretionary,  1382. 

form  and  effect  of,  1381. 

irrevocable,  is,  1382. 

necessary  where,  1378 — 1379. 
one  day  only  generally  fixed  for  redemption  by  all  parties  interested,  1613, 

1954."' 
part,  none  of,  1429. 
part  redeemable  and  part  not,  1403. 
parties  to  suit  for,  1643.     See  Parties. 
Pawnbrokers  Act,  1872,  under,  1498. 

payment  into  court,  under  s.  5  of  Conveyancing,  etc.,  Act,  1881.  .1515,  1516. 
persons  entitled  to  redeem,  1643.     Sec  Parties. 

administrator  de  bonis  non,  where,  1466 — 1468. 

any  person  interested  may,  1415. 

assignee  of  mortgagor  under  voluntary  or  other  conveyance,  1446. 
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ptTsons  fiititlcd  to  redeem — continued.  ^~^~^^~~' 

assignee  of  puisne  mortgage  after  foreclosure,  how  far,  1450. 
assignee  Avithout  beneficial  interest,  whether,  1450. 
Ijankrupt  not,  1456,  1406. 
bankruptcy  trustee,  1456. 

BeiicHt  Buikling  Societies  Acts,  under,  1472 — 1483. 
advanced  members,  rights  of,  1472. 
advanced    members   liable    to    have    right    clogged    by    subsequent 

alterations  of  rules,  1473. 
can  sometimes  only  redeem  on  terms  of  payhig  up  future  subscriptions 

1474,  1476. 
companies  cannot  become  members  of,  1479. 
how  liabilit}'  calculated,  1475. 
interest  cannot  be  charged  after  realization,  1477. 
members  maj'  be  ordered  to  pav  sum  in  excess  of  amount  secured, 

1481. 
onus  on  societ}'  of  showing  that  mortgagor  was  a  member,  1478. 
rights  of  advanced  members  on  dissolution  of  society,  1483. 
rules  allowing  discount  on  redemption,  1482. 

statutory  provisions  for  arbitrations  do  not  extend  to  disputes  as  to 
mortgages,  14S0. 
beneficial  owner  of  equity,  A\'here,  1466. 

cases  A\here  mortgagor  has  disappeared  for  manj-  years,  1459. 
cestuis  que  trust  numerous,  where,  1148. 
cestuis  que  trust  ma}-,  1466. 
co-executor,  1469. 
co-heiresses,  1463. 
committee  of  lunatic,  1441. 
creditors,  when,  1452 — 1454. 
C'ro^^•n,  on  escheat,  or  forfeiture,  1442 — 1445. 
curtesy,  tenant  bj^,  1439. 
devisee  of  equity,  1457. 
dowress,  1438. 

equity  of  redemption,  all  parties  interested  in,  1()43. 
elegit,  tenant  by,  1452. 
executors,  1467 — 1471. 
executor  and  trustee  refusing,  1454,  1466. 
guardian  of  infant,  1440. 
heir,  1458. 
heir  of  mortgagor  not  entitled,  where  equity  of  redemption  converted  into 

personalty,  1462. 
heir  entitled  presumptively,  where,  1459 — 1463. 
heir  of  wife,  1464. 

husband  and  ^\  ife,  on  mortgage  of  wife's  estate  by,  1418. 
joint  tenants,  1429. 
jointress,  1437. 

judgment  creditors,  when,  1452. 
legatee  of  legacy  charged  on  land,  1457. 
lessee,  a,  1415,  1451. 
limited  owners,  1433—1439. 
lord  claiming  by  escheat,  1443. 
married  ^\oman,  where,  1424 — 1427. 

separate  right,  under,  1944. 
mistake  of  court  in  adjusting  rights  of  tenant  for  life  and  remainderman 

does  not  affect  purchaser,  1436. 
mortgagor  \\ho  has  sold  equity  of  redemption  may,  as  surety  if  sued  for  the 

debt,  1428. 
mortgagor,  even  where  he  has  sold  equity  of  redemption,  under  his  implied 

covenant  of  indemnity,  1415. 
person  claiming  mortgagor's  interest  under  Statute  of  Limitations,  1416, 

2060. 
mortgage  by  executor  may  be  reduced  by  co-executors,  1469. 
personal  representatives, 

diattols  real  and  personal,  1467. 

may  redeem  mortgage  of  leaseholds,  but  not  mortgage  of  a  term 

created  ad  hoc,  1467. 
mortgage  by  representative  of  lessee,  in  case  of,  1468. 
outlaw,  of,  1469. 
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persons  ontitk'tl  to  redeem — continued.  ^^~^^"^~~ 

personal  representatives — continued. 
paupers,  suing  as,  1470. 
pledgor,  of,  1471. 

term  created  for  ))urposc  of  sccuritv,  not,  14(i7. 
pledge,  in  case  of,  1308,  I-IUO,  1401,  I4'JS. 
])ledgor's  executors,  tjuarc,  1471. 

possessory  title,  person  who  has  acquircd  against  mortgagor,  14 IG,  2000. 
prima  facie  title  to  equitj^  sufKcient,  1461. 
prima  facie  title  to  puisne  mortgagee,  1448. 
redemption  while  heir  in.  venira  sa  mere,  1465. 
remainderman  or  reversioner,  where,  1434. 
sequestrator,  1455. 

settlement  of  equity,  alleged  where,  1417 — 1423. 
specialty  creditor,  1454. 
Statute    of   Limitations,  title   acquired  under   as    against    mortgagor, 

2060. 
subsequent  mortgagees,  1446. 
surety,  1427. 

tenant  for  life  or  in  tail,  1433. 

tenant  for  life  redeeming  cannot  foreclose  remainderman,  1435. 
tenants  in  common,  1429,  1643,  note, 
term  created  for  purposes  of  security,  1467. 
trustee,  1432. 

trustee  for  benefit  of  creditors,  1454. 
trustee  refusing  to  redeem,  1454 — 1466. 
voluntary  grantee,  1449. 
where  death  merely  presumed,  entitled  has  to  give  security  to  refund, 

1460. 
widow,  1425. 
■\vife,  1424,  1426. 
pledge,  of,  1398—1401,  1498. 

postponement  of  date  for,  how  far  allowed  in  mortgage  deed,  1394,  and  note, 
pre-emption,  mortgagee  may  have  right  of,  1397. 
price  of,  same  in  redemption  or  foreclosure  suit,  1933. 
prior  mortgagee  waiving,  1379. 
priorities,  redemption  follows,  1934,  1935. 
proviso  for, 

before  day,  permitting  redemption,  1393,  note, 
construction  of,  at  law  and  in  equity,  1374. 
omission  of,  supplied,  12 — 14,  18. 
puisne  mortgagee  by,  1935. 
reconveyance  to  whom,  on,  1417. 
reduction  of  debt,  1425. 
rent  charges  of,  1497. 
restrictions  on  right  of,  void,  1395,  1396. 
sale,  after,  may  be  decreed  where  proper  notices  not  given,  1974. 

on  occasion  of,  may  be  affected  by  payment  into  court,  1515,  1516. 
settlement,  of  defeasible  limitation  in,  16. 
successive  periods  for,  where  allowed,  982,  1613,  1954. 
suit  for, 

costs.     See  Costs. 

defences  to,  1384 — 1392.     See  supra,  under  sub-head  "  defences," 

dismissal  of  equivalent  to  foreclosure,  2058. 

puts  last  incumbrancer  in  place  of  mortgagor,  1934. 
foreclosure  suit,  concurrent  with  or  consequent  on,  717. 
framed,  for  redemption,  ^Nhether,  1378. 
in  forma,  pauperis,  1470. 
joinder  of  other  relief,  m,  1383. 
offer  to  redeem,  in,  cannot  be  retracted,  1382. 
parties  to,  1643. 
receiver  appointed  in,  1694. 
redeem,  must  expressly  offer  to,  1378 — 1381. 
stayed  where,  752. 
time  limited  for,  in,  1952,  1954. 

enlargement  of,  1955. 
title  of  mortgagee  cannot  be  disputed  by  mortgagor  in,  1377. 
time  for,  1393—1414. 
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time  lor — continued. 

agreements  to  restrict  right  of  redemptioa  to  specific  period  void,  1395, 

1396. 
agreements  that  security  shall  not  be  redeemed  for  a  specific  period,  712, 

1394. 
before  day  stipulated  not  generally  allowed,  1393. 
chattels  and  stock,  in  case  of,  1398. 
foreclosure  judgment,  under,  1952. 

enlarging,  1955. 
pledges,  in  case  of,  979,  1399,  1401. 
postponement  of  time  for  ■when  valid,  1394 — 1397. 
Statute  of  Limitations,  effect  of,  on  right  of  redemption,  1402,  1403.     And 

see  Statutes  of  Lijiitations. 
successive  periods  of,  where  allowed,  982,  1613,  1954. 
title  to  redeem, 

person  seeking,  must  show,  1376. 
prima  facie  sufficient  where,  1377. 
title  deeds,  right  to,  on,  1984.     See  Title  Deeds. 
trust  estate,  of,  1432. 
Welsh  mortgage,  of,  10,  11,  1405. 
whole  mortgage  must  be  redeemed  or  none,  1447. 
wife's  estate  of,  1424—1427. 

decree  giving  wife  separate  right  to  redeem,  1944. 

REGISTER  OF  SHIP, 
Hen  on,  none,  593. 
title  complete  on  sale  in  Admiralty  without  delivery  of,  2047. 

REGISTERED    LAND,  mortgages  of, 

collateral  deed  how  far  desirable  in  addition  to  registered  charge,  60. 
difficulties  arising  where  advance  made  to  complete  purchase  of  land  not 

already  registered,  59,  61. 
equitable,  how  created,  57. 
fraudulent,  58. 
general  comments  on,  59. 
legal  estate,  how  affected  by,  59. 
nature  of  registered  charges,  54. 

devolution  of,  56. 

transfers  of,  55. 

REGISTRATION, 

Bills  of  Sale  Acts,  under,  90,  104—114. 

searches,  112. 
company,  of  securities  by,  284. 
counties,  in,  under  Local  Registry  Acts,  51 — 61. 
Crown  debts,  of  judgments,  etc.,  on,  501.,  502a. 

index  of,  502. 

Ireland,  in,  473,  502. 
discharge  of  registration  of  registered  mortgage,  199'^. 
executions,  of,  470. 

Ireland,  in,  under  Local  Registry  Acts,  51 — Gl. 
Irish  Judgment  Acts,  under, 

affidavit,  of,  as  mortgage,  473. 

effect  of  statutes,  473. 

Crown  bond  or  judgment,  502. 

recorded  estates,  affected  when,  by,  473. 

renewal  of,  502. 
judgments,  of,  468,  502a. 
.Judgments  Extension  Act,  under,  470 — 473. 

English  judgments,  register  for,  471. 

Irish  and  Scotch  registers,  472,  473. 
Land  Transfer  Act,  under,  see  Registered  Land,  supra, 
lis  pendens,  503. 

I^cal  Registry  Acts,  under,  51—53.     See  Local  Registry  Acts. 
Merchant  Shipping  Act,  of  securities  under,  135. 
notice,  operates  as,  where,  1112. 
pri.jrities,  effect  of,  on,  1266—1282.     See  Priority. 
title  to  estates.  Act  to  facilitate,  under,  53,  note. 

acts  of  creditor  may  prevent  enforcing  of  security  through  no  release,  1520. 
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by  estoppel,  1520. 

cancellation  may  bo  effected  by,  1519. 
construction  of,  intention  governs,  1542. 
co-sureties,  release  of  one  of,  releases  all,  1579. 
debts,  general  release  of,  releases  security,  1518. 
effect  of  release  of  part  of  security  on  residue,  1522. 

false  pretences  obtained  by,  1521. 
fictitious  or  fraudulent  securities,  in  consideration  of,  void,  1521. 

surety,  creditor  retains  right  against,  1521. 
general  release,  1518. 
how  release  ought  to  be  effected,  1517. 
imperfect  release,  1519. 

intention  to,  not  sufhcient  in  equity  where  no  release  at  law,  1519. 
joint  debtor,  of  one,  releases  the  others,  1513. 
judgment,  of,  effect  of,  1523. 

mistake,  m  consideration  of  security  which  fails  through,  effect  of,  1521. 
mode  of  releasing  security,  1517. 
part  of  security  of,  extinguishment  pro  tanto,  1523. 
stamps  on,  2086. 
surety,  payment  bj%  without  delivery  of  deed,  negatives,  1577. 

REMAINDERMAN.     See  Tenant  for  Life. 
consolidation  against,  1221. 
form  of  judgment  for  redemption  by,  providing  for  exoneration  by  tenant  for 

life,  2065,  2066. 
redemption,  has  right  of,  how  far,  1434. 
Statutes  of  Limitations  run  against,  from  accruer  of  right,  how  far,  1406. 

REMEDIES  of  mortgagee  or  pledgee.       See  Statutes  of  Limitations,  "  rights 
and  remedies  of  mortgagee." 
administration,  proof  in,  721,  1564,  1951. 
all  remedies  may  be  exercised  contemporaneously  before  decree  nisi,  716, 

but  after  decree  nisi  only  by  leave  of  Court,  716. 
assets  against,  ib. 

bankruptcy  in.     See  Bankruptcy. 
charge,  to  enforce,  1011,  1012. 
chattels,  on  mortgage  of,  928. 
colliery,  of,  mortgagee  of  share  of,  723. 
creditor's  personal  remedy  against  debtor, 

breach  of  covenant,  on,  mortgagee  may  sue  principal  or  surety,  805. 

personal  remedy  may  be  joined  mth  foreclosure,  806. 

where  no  express  covenant,  one  is  implied,  807. 

when  a  covenant  will  not  be  implied,  807. 

where  no  covenant,   mortgagee   can  sue  for   debt  as  simple   contract, 
808. 

how  far  legatee  of  mortgage  debt  can  sue  debtor  personally,  809. 

mortgagee  cannot  sue  assignee  of  equity  of  redemption  personally,  810. 

construction  of  usual  covenant  in  mortgage  of  policy  to  insurance  com- 
pany, 811. 

statutory  receipt  on  building  society  mortgage  does  not  extinguish  cove- 
nant to  pay  subscriptions,  812. 

pawnee  of  chattels  may  sue  pawnor  for  debt,  813. 
equitable  mortgage,  on,  1002 — 1005. 

exercisable  when  and  how,  716 — 726. 
foreclosure  by.     See  Foreclosure. 
interpleader  by,  724. 
legatees  of  mortgagor,  against,  721. 
lien,  under  possessory,  929. 
onus  on  creditor  of,  proving  his  security,  801 — 804. 

proved,  how  security  may  be,  801. 

how  proved  if  lost,  801. 

how  far  necessary  to  prove  payment  of  consideration,  802. 

paj'ment  of  consideration  by  transferee  of  equitable  mortgage,  802. 

dealings  between  solicitor  and  client,  802. 

when  necessary  to  prove  validity  of  security,  803. 

as  to  dealings  with  a  lunatic,  803. 

how  far  necessarj'  to  prove  subsequent  incumbrances  at  hearing  of  fore- 
closure action,  804. 
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pledgee,  of,  197,  717.  813,  928,  979.  '■ 

postponement  of  right  to  enforce,  may  be  stipulated  for  in  mortgage,  712,  et  seq. 

pubhc  undertaking,  of  incumbrancer  of,  182,  738,  807. 

rent-charge,  for  recovery  of,  925,  926. 

restoration  of  estate  where  impossible  by  act  of  mortgagee,  bars  his  remedies, 

19G8. 
restrained  from  exercising  where,  727 — 745. 
sale  b}'.     See  Sale. 

tender,  ^\here  mortgagee  may  sue  after,  719. 
trust  for  sale,  when  mortgage  in  form  of  a,  1011. 
sub-mortgagee,  of,  717. 

REMUNERATION.     See  Receiver. 

mortgagee  cannot  in  absence  of  express  agreement  charge,  for  loss  of  time,  etc., 
1895  and  note,  but  cf.  1759. 

RENEWAL  OF  LEASE.     See  Accretions  ;  Lease. 

compulsory  on  mortgagor,  not,  in  absence  of  covenant,  1775. 
mortgagee,  by,  redeemable,  684. 
mortgagor,  by,  is  an  accretion  to  security,  682. 
not  bountl  to  effect,  1775,  note. 

RENT;  RENTS, 

accounts  of.     See  Accounts,  sub-head  "  mortgagee  in  possession." 

mortgagor  in  possession,  none  against,  1721. 
apportionment  of,  in  respect  of  property  not  included  in  mortgage,  876. 
arrears  of,  due  at  date  of  appointment  of  receiver,  1730. 
attornment  by  mortgagor  at  a  fair  rent,  82,  882. 

bankruptcy,  right  to  in,  1726. 
chattels,  on,  payment  of,  as  security,  82. 
collector  may  be  employed,  1788. 
debts,  discharge  of  several,  how  applied  in,  1761. 
discharge  of  receiver,  or  sequestration,  on,  1728. 
distress  for,  against  tenants  prior  to  mortgage,  874,  875. 
equitable  mortgagee,  right  of  to,  1727. 

mistaken  lease  by  first  mortgagee  of  lands  not  included  in  his  security,  1753. 
mortgage  passes  right  to,  873. 

where  one  rent  reserved  for  house  and  furniture,  mortgagee  only  entitled 
to  apportioned  rent  in  respect  of  mortgaged  property,  876. 
mortgage  deed,  reservation  of  yearly  rent  in,  887. 
mortgagee  may  acquire  right  to,  by  notice,  when,  875,  1726. 
mortgagee  entitled  to,  when  adverse  receiver  discharged.  1728. 
mortgagee  in  occupation  charged  with,  1742.  1772. 
mortgagor  in  possession,  right  of,  to,  874,  1721. 
possession  taken  by  mortgagee,  remedy  of  mortgagor  after,  875. 
receiver,  right  of,  to,  858,  1725,  1730. 
right  of  legal  mortgagee  to,  1726. 
right  of  equitable  mortgagee  restricted,  1727. 
suit  by  puisne  incumbrancer  renders  i^rior  incumbrancer  in  possession  liable 

to  pay  surplus  rents  to  him,  1750. 
aliter  as  to  surplus  rents  before  suit,  1751. 

quare  as  to  surplus  rents  paid  to  married  woman  owner  of  estate  ^vithout 
husband's  concurrence,  1752. 

RENT-CHARGE, 

owner  of,  in  possession  of,  estate  not  aUowed  for  repairs,  1779  and  note,  1781. 
redemption  of,  when  owner  of  land  entitled  to  insist  on,  1497. 
stamps  on  security  for,  2090. 
statutory  remedy  for  recovery  of,  925. 

RENUNCIATION, 

stamps  on,  2086. 

REPAIRS, 

by  mortgagee  in  possession,  1770  and  note,  1781. 
no  mtcrest  allowed  on,  as  a  rule,  1813. 

REPURCHASE, 

annuity  with  clause  for,  whether  redeemable.  23. 
condition  for,  effect  of,  18. 
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doctrine  of,  how  far  affected  by  Bills  of  Sale  Act,  1882.  .105. 

RESCISSION  OP  CONTRACT,  1603—1605.    See  Stoppage  in  Transitu. 

RESPONDENTIA.     See  Bottomry.     235— 2G4. 
borrower  on,  personally  liable,  when,  204. 
bottomry  rules  applicable  to,  264. 
nature  of,  204. 
principles  of,  264. 

RESTRAINING  MORTGAGEE, 

See  Staying  Pkoceedings,  727 — 759. 

RESTRAINING  MORTGAGOR.     See  Injunction. 

RESTRAINT  ON  ANTICIPATION  OR  ALIENATION.    See  Void  Securities. 

creditors  of  married  women,  has  no  force  against,  311. 

Malins'  Act  docs  not  affect,  301. 

Married  Women's  Property  Act,  1882,  does  not  affect,  311. 

men,  usually  inoperative,  as  to,  459. 

notice  of,  1084. 

securities  on  property  subject  to,  459 — 465. 

warrant  of  attorney  to  enter  up  judgment,  whether  a  breach  of,  491. 

RESTS,  1793—1802.     See  Accounts. 

RESURRENDER, 

stamps  on,  2086. 

RETAINER, 

person  claiming  under  possessory  lien  has  no  other  right,  929. 

REVERSION, 

mortgagee  of,  entitled  both  to  sale  and  foreclosure,  1006,  1011. 

REVERSIONARY   INTERESTS, 

sale  of,  set  aside,  conveyance  treated  as  security,  435. 
securities  by  owners  of, 

actual  advances,  good  for,  Avhere,  435. 

avoided  unconditionally  where,  437. 

married  women's  personalty,  on,  effected  how,  301,  311. 

remedj'  on,  by  foreclosure  or  sale,  1006,  1011. 

set  aside,  where,  432,  435,  437. 

REVOCATION,  POWER   OF, 

assurances  with,  when  void,  by  27  EUz.  c.  4.  .426. 
mortgages,  saving  for  bond  fide,  ib. 

RISK, 

extraordinary,  justifies  excessive  interest,  431. 
maritime,  249,  250.     See  Bottojiby. 

SALARIES.     See  Pensions. 
assignable,  when,  454. 

SALE.     See  Power  oe'  Sale. 

abortive  attempt  to  sell  does  not  extinguish  power,  938. 
account,  persons  selling  must,  for  surplus  purchase  money,  932. 
agent,  misappropriations  by,  on  sale  who  bears  loss,  1738. 
bankruptcy,  in,  1025—1038. 

at  request  of  sub-mortgagee,  1034. 

cases  where  no,  will  be  ordered,  1036. 

equitable  mortgages,  Mithout  declaration  or  deposit,  1035. 

effect  of  mortgagee  applying  for  second  sale,  1038. 

jurisdiction  in,  to  order  sale,  1027. 

may  be  ordered  before  debt  is  payable,  1031. 

mortgaged  leaseholds  of,  1032. 

no  order  where  security  suspected,  1029. 

no  order  where  delay,  1030. 

parties  to  be  served  with  notice  of  application,  1037. 

sale  bv  court  where  there  is  an  express  power  of,  1033. 
benefit  building  society,  by,  on  death  of  mortgagee  leaving  infants  entitled 

may  pay  to  administrator,  964,  note. 
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bid,  leave  to  party  interested  to,  2020. 

parties  buj'ing  without  such  leave,  ib. 
bid,  mortgagee  maj'  be  allowed  to,  2020. 
bill  of  sale  holder,  by,  under  Act  of  1882.  .909. 
bottomry  bonds,  to  enforce,  1020 — 1024. 
certain  persons  unable  to  buy  mortgagor's  property,  937. 
chattels,  mortgagee  or  pledgee  of,  has  inherent  power  of,  928. 
conditions  of  sale,  what  should  be  used  on  sale  by  mortgagee,  940. 
conduct  of,  2017. 

consent  of  mortgagee  to,  essential  except  under  Conveyancing  Act,  995. 
Conveyancing  Act,  1881,  under  power  given  by, 

apphcation  of  power  to  mortgages  by  deed,  938. 

conve}-,  mortgagee's  power  to,  958. 

damages,  clause  restricting  remedy  to,  961. 

does  not  extend  to  enable  sale  of  fixtures  apart  from  land,  938. 

does  not  extend  to  debentures,  938. 

does  not  extend  to  mines  apart  from  surface,  938. 

evidence  of  authority  to  sell,  962. 

exercise  of  power,  conditions  precedent  to,  815,  953. 

form  of  power,  938. 

involuntar\'  losses  on,  968. 

leasehold  reversion,  omission  of  usual  clause  as  to,  959,  975. 

mortgagee  buying,  2020—2023. 

money  received  under  security  to  be  applied  as  money  arising  from 

sale,  971. 
notice  required  before,  what,  953,  957. 
particulars  of  sale,  preparation  of,  941. 
prior  charges,  may  be  subject  or  not  to,  952. 
proceeds,  application  of,  963. 

proceeds,  mortgagee  is  trustee  of  surplus  only,  963. 
receipt  of  mortgagee  good  discharge,  970. 
recovery  of  documents  from  prior  incumbrancers  on,  969 
surface  only,  does  not  authorize  sale  of,  938. 
terms  on  which  staj-ed,  on  mortgagor's  apphcation,  750,  936. 
variations  or  extensions  of  power  operate  under  the  Act,  966 
Court,  sanction  of  necessary  to  after  decree  nisi  for  foreclosure,  716. 
decree  for.     See  infra,  sub-head  "  judicial  process." 

discharge  of  incumbrances  on  sale  under  Conveyancing  Act,  1881.  .1515. 
express  power,  under, 

assignee  of  mortgage,  how  far  able  to  exercise,  948,  949. 

best  way  of  creating,  933. 

biddings  on,  937. 

collateral  securities  may  be  included  in,  952. 

concurrence  of  several  mortgagees  in,  950. 

conditions  and  mode  of,  940,  945. 

court,  where  sale  ordered  by,  mortgagee  will  be  restrained  from  exercising 

express  power,  2019. 
after  decree  nisi  for  foreclosure,  sanction  of  Court  required,  716. 
created  by  a  trust  for,  or  power  of,  933. 
creditor  named  as  trustee,  not  acting,  may  buy,  937. 
damages,  where  mortgagor's  remedy  confined  to,  sale  good  even  after 

satisfaction  of  security,  962. 
devisee,  whether  exercisable  by,  949. 
discretion  must  be  used  in  selling,  943. 
exercise  of  power  may  be  stopped,  936. 

requires  leave  of  court  after  judgment  msi  for  foreclosure,  716. 
executors,  whether  exercisable  by,  948,  949. 
first  and  second  mortgagees  having,  can  concur,  950. 
fraud,  sale  set  aside  for,  935. 
fraudulent  undervalue,  at,  943. 
how  created,  933. 
injunction  against,  where,  936. 

damages,   where    mortgagor's    remedy  confined   to,   no   injunction 
granted,  954. 
irregularity,  set  aside  for,  936. 

irregularity,  usual  clause  no  protection,  where  knowledge  of,  961. 
money  paid  to  prevent  sale  may  be  recovered,  935. 
mortgage  may  be  taken  from  purchaser  to  secure  price,  where,  945. 
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express  power,  under — continued. 

mortgagee  is  not  a  trustee  of  power  for  mortgagor,  9.io. 
ma\'  accept  cheque  for  deposit  on  a,  946. 

not  waived  by  joint  appointment  of  receiver,  934. 

"otice,  .  . 

effect  of  provisions  requinng,  954,  9oo. 

notice  if  omitted  leaves  equity  of  redemption  unbarred,  9()1,  lJ/4. 
notice  obtained  aliunde,  956. 

omission  of  provision  for,  954.  .  . 

reasonable  notice  requked  always  in  absence  of  provision,  Jo6. 

oppressive,  936,  954. 

prior  charges,  where  subject  to,  952. 

private  sale,  where  good,  939. 

puisne  mortgagee,  where  entitled  to  notice  of,  9o4. 

puisne  mortgagee  may  buy,  where,  937.         ^ 

purchase  by  mortgagee  of  second  mortgagee  s  interest,  94/. 

purchasers, 

evidence  of  authority  to  sell,  entitled  to,  962. 

mortgagor's  covenant  to  concur,  not  entitled  to  beneht  ot,  JbU. 

receipt  clause,  effect  of,  949. 
restrained  for  improper  object,  936. 
rights  of  mortgagee  by  deposit  of  title  deeds,  1004. 
rights  of  suitable  mortgagee  by  agreement,  1005. 
set  aside  only  on  grounds  clearly  disclosed,  935. 
suit  to  redeem  will  not  of  itself  prevent,  936. 
surplus  proceeds, 

belong  to  whom,  965. 

express  trust  of,  where,  963. 

interest  not  chargeable  on,  where,  964. 

provisions  for  disposal  of,  965.  •  i    i  f ^, 

transfer  of  mortgage,  on,  continuance  of  power  should  be  provided  tor, 

951. 

transferee,  whether  exercisable  by,  949. 

want  of  notice,  not  generally  restrained  for,  954. 

who  may  sell,  948— 952.  .   inn< 

foreclosure,  after  decree  absolute  for,  effect  ot,  1904. 

after  decree  nisi,  can  only  be  made  with  sanction  ot  Court,  /id. 
in  what  eases  sale  is  the  appropriate  remedy,  1006. 
incident  to  what  securities  without  express  power,  921— J6Z. 
incumbered  property  liable  to,  where,  927. 
injunction  against,  where.     See  Staying  Proceedings. 

bUl  of  sale  holder,  by,  909.  ^     j  ^     nr-i 

damages,  not  where  mortgagor's  remedy  contined  to,  Moi. 
impeached  security,  claimant  under,  743. 

liability  under  former  contract  where  mortgagor  exposed  to,  930. 
litigation,  security  subject  to,  679. 
mortgagor's  mshes,  no  ground  for, J)35. 
notice,  not  generally  on  want  of,  954. 
prima  facie  title  to  redeem  shown,  where,  742. 
tender  of  sum  due,  936. 
irregular,  does  not  bar  right  of  redemption,  961,  1974. 
joint  sales,  944. 
judicial  process,  under, 

abortive,  costs  of,  2015. 
Admiralty  division,  by,  1019, 

bond,  vahdity  of,  must  be  shown,  1021. 
bond  fraudulent,  sale  invalid,  1021. 
claims  on  proceeds  subject  to,  1021. 
register  ordered  to  be  delivered,  where,  1024,  2047. 
title  complete,  without  delivery  of  register,  1024. 
advowson,  of,  1006. 

an-eement  for  mortgage  with  power  of  sale,  under,  lUUO. 
bankruptcy  in,  1025—1038.     See  Bankruptcy. 
bid,  mortgagee  may  be  allowed  to,  2020. 

charge,  proper  remedy  on,  1013.  f  imo 

charftable  trust  funds,  of  equity  of  redemption,  on  securities  of  1019. 
conditions  on  which  ordered,  2014. 
conduct  of,  2017. 
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judicial  process,  under — continued.  ^^~~^~~~~ 

Confirmation  of  Sales  Act,  under,  mortgagee  may  have,  1019. 
Conveyancing  Act,  1881,  under,  s.  15  of, 

apart  from  statute  no  sale  can  be  ordered  except  by  consent,  995, 1001. 

applies  to  equitable  securities,  1000. 

conditions  on  ■which  ordered,  2014. 

conduct  of  sale,  2017. 

costs  of  abortive,  must  be  provided  for,  2014. 

court,  sale  out  of  may  be  directed  but  money  must  be  paid  into,  2019. 

discretionarj-,  2014. 

equitable  securities  and  charges,  2012. 

Equity  Improvement  Act,  superseded,  2014. 

grounds  for  ordering  sale,  998. 

mortgagee's  request  for,  freely  granted,  998. 

ordered  in  Mhat  actions,  2014. 

redemption,  time  for  generally  allowed,  2018. 

but  sometimes  dispensed  with,  ib. 
security  for  costs  ordered,  where,  2014,  2015. 
creditor's  trust  deed,  proper  remedy  on,  1011. 
C'ro^^■n,  whether  against,  1010. 
Crown  debts,  for  recovery  of,  1019. 
notice  to  mortgagee,  on,  1019. 
production  of  documents,  on,  1019. 
debenture  holders'  action,  in,  2013. 
deposit  to  answer  costs  of,  2014,  2015. 
how  amount  fixed,  2015. 
indispensable,  when,  2014. 
equitable  charge  gives  right  to,  1002 — 1006. 

equitable  incumbrancers  bound  by,  and  need  not  be  made  conveYin<» 
parties,  2022.  " 

equitable  mortgagee  entitled  to,  1002,  2012. 
foreclosure  suit,  in,  988. 
form  of  decree  for,  2010. 
goodwill,  of,  2010. 

immediate  without  time  for  redemption,  where,  2018. 
infant  heir  or  devisee,  for  benefit  of,  1007,  2027. 
insufficient  security,  proper  remedy  on,  1006. 
interested  mortgagee,  proper  remedy  of,  1008. 
Irish  foreclosure  suit,  always  directed  in,  996. 

judgment  creditor  may  have,  under  1  &  2  Vict.  c.  110,  s.  13,  and  27  & 
28  Vict.  c.  112,  s.  4..  1013,  1014. 
order  binds  whom  and  m  hen,  1014. 
right  to,  under  latter  Act  is  ex  debifo  justitice,  1017 
what  property,  of,  1017. 
surplus  sale  moneys  in  hands  of,  1302. 
Land  Transfer  Act,  on  charge  under,  1012. 
legal  mortgagee  not  generally  entitled  to,  1001. 
liens  established  by  decree,  under, 

equitable,  proper  remedy  on,  1018. 
for  necessaries  for  ship,  1023. 
trust  property,  on,  how  far,  1018. 
vendor,  of,  1018. 
West  India  estate,  on,  1019. 
maritime  securities,  to  enforce.     See  supra,  under  sub-head  "  Admiralty 

division." 
minerals,  reservmg  or  confined  to,  938. 
mortgagee  restrained  from  exercismg  express  or  statutory  powers  after 

order  for,  2019. 
mortgagee's  consent  essential  except  under  statutory  power,  995. 
mortgagor  becoming  interested  in  the  security,  in    fiduciary   capacity, 

proper  remedy  is,  1008. 
no  order  for  sale  of  a  reversionary  interest,  1016. 
on  sale  of  part  of  the  security  money  goes  in  reduction  of  debt,  1737. 
ordered  may  be,  though  only  prayer  for  foreclosure,  995.  ' 
out  of  court,  may  be,  2019. 
l)aramount  titlc,*against  mortgagee  with,  995. 
I»arol  agreement  for  deposit,  none  on,  1005. 
period  of  action,  may  be  ordered  at  any,  2012. 
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judicial  process,  xmOiVT—cont i nucd. 

persons  pruliibitcd  from  purchasing,  2020. 

possession,  where  mortgagee  purchases,  may  bo  immediate,  2023. 

proceeds  of,  investment  of,  in  case  of  blended  funds,  2011. 

at  whose  risk,  2011. 
))ublic  undertaking;,  of,  whether  ordered,  1017. 
))ublie  unilertaUings,  mortgagees  of  caiuiot  iiave,  174,  1009. 
redemption,  where  time  given  for,  2018. 
reversion,  mortgage  of,  lOOG,  1011. 
supertiuous  lands,  of,  1017. 
Taxes  Management  Act,  under,  1019. 

time,  may  be  ordered  at  any,  before  foreclosure  absolute,  2012. 
title  deeds,  purchaser  entitled   to,   before  purchase-money  dealt  with, 

2043. 
vesting  orders  consequent  on,  2028 — 2041. 
lien  non-possessory,  enforcing  by,  1018,  1019. 
lien  possessory  gives  no  inherent  right  to,  except  by  custom,  929. 
Lord  Cranworth's  Act,  under  power  given  by,  973 — 975. 
conveyance,  975. 
defects  of  power,  975. 

notice,  receipt  clause  and  application  of  proceeds,  973. 
production  of  documents,  973. 
maritime  securities,  in  cases  of,  1020 — 1024. 
mode  of  sale,  939. 

mortgagee  selling  must  strictly  keep  to  his  power,  942. 
mortgagee  selling  should  endeavour  to  obtain  best  price,  943. 
mortgagor  who  has  promised  to  concur  in,  must  do  so,  961,  note, 
mortgagor  selhng,  court  may  free  land  from  incumbrance  on  payment  into 

court,  1515,  1516. 
notice,  how  far  required  to  be  given,  953 — 957. 
party  entrusted  to  sell  not  liable  for  fraud  of  third  parties.  999. 
persons  who  are  unable  to  purchase  mortgaged  property,  937. 
pledgee  has  inherent  right  to,  928. 
power  of.     See  Power  of  Sale. 

conveyance  cut  do\yn  to  security,  not  implied  in,  371. 
joint  demise  will  not  aiJect,  934. 

proper  form  of,  948 — 950.  '^ 

safer  than  trust,  933. 

should  be  given  to  mortgagee  and  his  personal  representatives,  948. 
proceeds  of,  bound  by  same  equities  as  estate,  1180. 

first  mortgagee  liable  to  second,  if  he  pays  to  mortgagor,  1180. 
mortgagee  not  hable  for  depreciation  of,  2011. 
public  undertakings  of,  no  right  to,  174,  1009. 

purchase  money,  how  far  it  can  be  paid  otherwise  than  in  cash,  945. 
purchaser,  protection  of,  961,  962. 

but  not  bound  to  rely  on  such  protection,  962. 
repurchase  clause,  effect  of,  18,  19.     See  Conditional  Sale. 
registered  chargee  under  Land  Transfer  Act,  may,  1012. 
securities  by  way  of  trust  for  sale,  1011. 
set  aside,  not  because  first  mortgagee  after  negotiations  for,  has  bought  up 

second  mortgage,  947. 
sheriff.     See  Bankruptcy. 

execution  creditor  may  buy  from,  937. 
notice  of  receiving  order,  eiiect  of,  926. 
ships,  to  enforce  mortgages  of,  1022. 
stopping  sale,  how  and  when  allowed,  936. 
statutory  j)ower,  under, 

Conveyancing  Act,  1881.  .938.     See  above,  under  sub-head  "  Conveyan- 
cing Act." 
Land  Registration  Acts,  976. 
Land  Transfer  Act,  977. 
Lord  Cranworth's  Act,  971—972. 
Merchant  Shipping  Act,  978. 
Pawnbrokers  Act,  979. 
surplus  proceeds  of,  when  paid  to  personal  representative  of  mortgagor,  964, 
note,  965,  1984. 

provisions  of  Building  Societies  Act,  as  to,  964,  note, 
trust  for,  effect  of,  935. 
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under  powers  incident  to  the  securit}%  927 — 932. 

liability  of  property  to  be  sold,  927. 

mortgagee  or  pledgee  of  chattel  may  sell  ex  view  motu,  928. 

as  to  pawnbrokers,  92S,  1045. 

mere  possessory  lien  give  no  right  of,  929. 

solicitor's  lien  confers  no  jDowcr  of,  930. 

innkeeper  may  sell  goods  deposited,  931. 

person  exercising  pow  er  must  account  for  surplus  purchase  money,  932. 
undervalue,  sale,  at,  when  set  aside,  943. 
unpaid  vendor,  right  to  order  for,  1028. 
vendor's  lien  gives  no  inherent  right  of,  929. 

except  by  custom,  929 — 931. 
^\  here  mortgagor  is  an  infant,  1007. 
where  mortgage  is  equitable  without  deposit  of  deeds,  1035. 

SALE   OF  GOODS  ACT, 

provisions  of  as  to  stoppage  in  transitu,  1602. 
as  to  pledges  by  sellers  and  buyers,  405,  406 

SALVAGE, 

jurisdiction  of  court  to  sanction  raising  of  money  for,  179,  note, 
lien, 

advances  in  nature  of  salvage,  520 — 530. 

arises,  where,  573 — 578. 

estrav,  none  for  keep  of,  628. 

ground  of,  628—629. 

insurers,  for  damages  recovered,  reprisals,  and  prize  money,  530. 

life  and  property  under  statute,  575. 

shipowner's  right  to,  609,  622. 
lien  on  ship,  extent  of,  1260 — 1261. 
precautions  to  be  used  by  lender,  263,  note. 
])riority  in  cases  of,  1259 — 1261.     See  Priority  under  IVIaritime  Law. 

SARK,  ISLE  OF, 
home  port,  257. 
jurisdiction  of  court  over,  1386. 

SATISFACTION,   ENTRY   OF, 
bill  of  sale,  of,  1998—1999. 
court  rolls,  on,  1992. 
judgments  lis  pendens,  etc.,  of,  2001. 
Land  Transfer  Act,  under,  1994. 
Local  Registry  Acts,  under,  1993. 
Record  of  Title  Act,  under,  1995. 

SATISFIED  TERMS  ACT,   1988. 

SCRIVENER. 

as  to  payment  of  principal  and  interest  to,  1511. 

SEA  BANKS,  REPAIR  OF, 

expenditure  on,  has  priority  as  salvage,  1169. 
mortgagor  liable  for,  877. 

SEAMAN, 

lien  of,  569. 

SEARCH, 

affects  with  notice  of  registration,  1098 — 1112. 
bills  of  sale,  for,  110. 

SECURED  CREDITOR, 

rights  of,   in   banliruptcy  or   winding  up,    1039 — 1056.     See   Bankruptcy, 
"  proof  of  secured  creditor." 

SECURITY, 

accretions,  to,  680 — 684.     See  Accretions. 
after-acquired  property,  intention  to  affect,  68. 
agents,  by,  380—382. 
agreement  for,  lending  on,  not  enforceable,  126. 
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bankers,  bj',  398. 
bankruptcy  trustees,  bj',  378. 
benefit  building  societies,  297. 
bets,  in  connection  with,  447. 
bill  brokers,  by,  399. 
Charitable  Trusts  Acts,  under,  379. 
chattels,  personal,  of,  62 — GG. 
cohabitation,  consideration  for  past,  good,  443. 
Commissioners  Clauses  Act,  under,  296. 
condition  of  defeasance  in.     See  Condition. 
conditional,  not  avoided  by  continued  possession  of  grantor,  424. 
consolidation,  1210—1225. 
continuing,  403. 

Copyhold  Enfranchisement  Acts,  under,  342 — 348. 
creditors,  in  fraud  of.     See  Fraudulent  Securities. 
deficient  security  gives  right  to  sale,  1006. 
delaying  particular  creditors,  whether  fraudulent  or  void  against  bankruptcy 

laws,  414. 
deposit  of  deeds  by,  26—37. 
destruction  of  subject  of,  1635. 
different  kinds  of  security  by  contract,  2 — 4. 
ecclesiastical  benefices  upon,  350 — 358,  458. 
enforcement  of,  mortgagee's  rights  under,  716 — 717. 
evidence  of,  801—804. 
executors,  359 — 377. 
expectant  heirs,  by,  432,  435,  436. 
extortion,  obtained  by,  429. 
factors,  by,  383—397. 
fixtures,  69,  73.     See  Fixtures. 
forfeiture,  security  creating,  460 — 463. 
forgery,  to  person  honouring  bill  tainted  with,  451. 
fraudi'ilent,  409 — 425.     See  Fraudulent  Securities. 
friendly  societies,  298. 

furniture  on,  does  not  impliedlj'  include  future  furniture,  68. 
future  costs,  for,  442. 
gaming,  447.     See  Gaivuno  Securities. 
illegal  act,  for  ceasing  to  do  an,  452. 
immoral,  443 — 452.     See  Immoral  Security. 
infants,  on  property  of,  313 — 315.     See  Infants. 
informal,  effect  given  to,  272. 
intention  to  create,  courts  will  give  effect  to,  14. 

of  parties  governs  operation  of,  17. 
invalid,  when  mortgage  to  secure  debts  contracted  on  may  be  good,  269,  270. 
joint  stock  companies,  by,  276,  284. 

judgment,  given  after,  and  before  execution,  whether  valid,  414. 
Land  Tax  Redemption  Acts,  under,  331 — 341. 
lease,  deposited  by  way  of  security,  expiry  of,  71. 
lunatics,  given  by,  803. 

on  property  of,  316 — 319.     See  Lunatics. 
marriage  brocage,  for,  444. 

married  women,  300 — 309.     See  Married  Women. 
misrepresentation,  obtained  by,  429. 
nature  and  incidents  of,  1. 
partners,  by  and  to,  401 — 404. 
perfecting,  action  by  mortgagee  for,  719. 
powers,  under,  265 — 407.     See  Power  to  Mortgage. 
preliminary  agreement,  whether  binding,  26. 
priority  of.     See  Priority. 
private  bill,  for  withdrawing  opposition  to,  450. 
prohibited,  are  void  only  so  far  as  expresslj',  408. 
proof  of  subsistence  of,  803. 
public  offices  of  trust,  on,  446. 
racing  debts,  447. 

restraint  on  alienation,  on  property  siibject  to,  459 — 465. 
retainer  after  execution,  whether,  renders  fraudulent,  425. 
reversioners,  by,  432,  435,  436. 
robbery,  for  debt  arising  by,  451. 
sale  of,  pendente  lite,  restrained,  679. 
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solicitor,  from  client  to,  440,  442.     See  Solicitob. 
stamps  upon,  2075 — 2097. 
sufficiency,  restraint  upon  acts  impairing,  675. 
testator,  for  influencing,  void,  445. 
title,  no  implied  contract  for  good,  1900. 
iransmutation  of  subject  of,  1636. 
trustees,  359 — 377. 
undue  influence,  obtained  by,  439. 
unsound  mind,  on  property  of  persons  of,  317 — 319. 
will,  security  given  in  consideration  of  procuring  a,  445. 

SEIZE, 

power  to,  7,  95. 

SEPARATION, 

statutory  title  of  married  woman,  to  choses  in  action,  after,  302. 

SEQUESTRATION, 

collusive  mortgage  will  not  defeat,  1294. 

curate's  stipend  has  priority  under  Sequestration  Act,  1315. 

examination  pro  intere-sse  suo,  868 — 869. 

nature  of,  not  altered  by  act  giving  decree  force  of  judgment,  474. 

paramount  claims,  868,  869. 

priorities,  1294,  1300. 

staj-ing  proceedings  in,  after  bankruptcy  petition,  753. 

SEQUESTRATOR, 

money  in  hands  of,  is  in,  custodia  legis,  860. 
redemption,  has  right  of,  1455. 

SET-OFF, 

decree  giving  benefit  of,  1941. 
enforceable  only  by  judicial  process,  1839,  1840. 
interest,  of, 
bankruptc}',  in,  1840. 
debt  and  purchase- money,  on,  1839. 
legacy  by  mortgagee  against  mortgage-debt,  on,  1839. 
proof  in  bankruptcy  does  not  destroj'  right  of,  1589. 
solicitor's  lien  on  judgment,  effect  of  set-off  on,  552. 
surety's  right  to,  in  bankruptcy,  1576. 
does  not  destroy  lien,  1589. 

SETTLED  ACCOUNT,   1712—1714.     See  Accoxtnts. 

SETTLED  LAND  ACT,  1882, 

tenant  for  life  has  power  to  mortgage  under,  for  whatpurposes,  321—328.  See 
Power  to  Moetgage. 

SETTLEMENTS, 

Bankruptcy  Act,  when  void  under,  409 — 411. 

bankruptcy  avoids  covenants  for  future  settlement,  how  far,  411. 

Bills  of  Sale  Acts,  when  within,  83. 

condition  in  defeasance  of  prior  limitations  in,  redeemable,  21. 

equity  of  redemption,  of,  1419 — 1423. 

stamp  on,  2093. 
exi^ectant  heir,  by,  on  wife  and  children,  where  undue  influence  alleged,  436. 
fraudulent  under  Statutes  of  Elizabeth,  when.     See  Featjdulext  Securities. 
limitation  over  on  default  in  payment  of  money  not  redeemable,  21. 
misappropriation  by  husband  of  property  subject  to,  effect  of,  536. 
notice  of  marriage  articles,  where,  1091. 

post-nuptial,  how  affected  by  subsequent  bankruptcy,  410,  411. 
redemption  without  notice  of,  binds  issue,  1385. 
voluntary.    See  Voluntary  Conveyance. 

SEWERS  ACT, 

mortgagor  in  possession  holds  lands  within,  877,  note. 

SHARE  OF  PARTNERSHIP,  mortgage  of,  161. 
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Bills  of  Sale  Acts,  not  personal  cliattcl.s  wiliiin,  8(5. 
blank  transfers  of,  mortgagee  may  not  till  uj),  1(30. 

unless  shares  transferable  by  simple  writing,  ib. 
colliery,  of,  remedy  of  mortgagee,  723. 

deposit  of  share  certiticates  creates  true  equitable  mortgage,  159. 
equitable  interests  in,  \\hcth(-r  notice  required  of,  1228,  note,  1231. 
equitable  mortgage  of,  valid  in  bankruptcy,  when,  25. 
lien  on,  arises,  where,  221. 
mortgage  by  company  of  unissued,  175. 

of,  disputed  by  company  on  ground  that  shares  have  been  forfeited,  1940. 

usual  method  of  mortgaging,  159. 
notice  of  assignment  of,  to  whom  given,  1238. 
usual  method  of  mortgaging,  159,  160. 

SHIP.     Sec  BoTTOiiRY,  and  Liens  Non-possessory,  sub-head  "  equitable  liens." 
arrest  of,  by  bottomry  bondholder,  676. 
assignments  of  freight, 

Merchant  Shipping  Acts  do  not  affect,  145. 
assurance  of,  not  according  to  statute  formerly  not  assisted  in  equity,  1131. 
bankruptcy  of  mortgagor  does  not  affect  registered  mortgage  of,  1290. 
Bills  of  Sale  Acts  do  not  affect  securities  of,  86,  133. 
capture  and  recapture  affect  security  on,  how,  1635. 
certificate  of  registry  cannot  be  pledged  or  detained  for  lien,  143. 

ordered  to  be  given  up  where,  2047. 
certificate  giving  power  to  mortgage  or  sell,  138. 

cancellation,  loss,  obliteration,  or  revocation,  effect  of,  138.  i 

exercise  of  power  given  by  certificate,  138. 
charter-party,  mortgagee  may  prevent  performance  of,  where,  734. 
does  not  pass  by  deUvery,  133. 
delivery  of  register  ordered,  ^\■here,  1024,  2047. 
deposit  of  registered  mortgage  of,  creates  equitable  mortgage,  140. 
disabihty,  guardian,  or  committee  of  owner  under,  cannot  mortgage  for  repairs, 

144. 
discharge  of  mortgage  of,  registration  of,  1998. 
earnings  of,  pass  to  mortgagee,  924. 

but  not  as  against  a  subsequent  mortgagee,  unless  he  has  taken  possession 
before  freight  accrued  due,  1256. 
equitable  interests  in,  recognized,  140,  1248. 
expenses  of,  mortgagee,  liable  for  where,  924  and  note, 
foreign  ships,  contracts  with  masters  or  owners  of,  come  under  law  of  ship's  flag, 

240. 
freight.     See  Earnings,  supra. 

infancy,  effect  of  non-registration  of  transfer  by  reason  of,  140,  note, 
injunction  against  mortgagee  interfering  with  chartcrparty  of  which  he  had 

notice,  734. 
insurers  of,  unaffected  by  Merchant  Shipping  Acts,  145. 
liable  for  expenses  in  hands  of  mortgagee,  924. 
lien  for  freight  revives  on  recapture,  1635. 

liens  on,  568 — 582.     See  Liens,  Non-possessory,  "  maritime  liens." 
market  overt  for,  does  not  exist,  133,  note, 
^Merchant  Shipping  Acts,  summary  of,  134. 

only  refers  to  a  British  shij),  139. 

a  ship  built  for  a  foreign  subject  is  not  a  British  ship,  139. 
mortgage  of,  made  before  completion,  and  registered  after  registration   by 

owner,  good,  though  he  become  banlvTupt,  141. 
mortgaged,  how,  under  Merchant  Shipping  Act,  1854.  .134. 
mortgagee  of  ship,  in  possession  entitled  to  freight,  1256. 
mortgagee  of  ship,  how  far  deemed  owner,  146. 
mortgages  of,  133 — 148. 

registration  of  mortgages  and  transfers,  135,  136. 

registration  of  discharge  of,  operates  as  re-assignment,  1998. 

transmission  of  registered  mortgages,  137. 

certificates  enabling,  abroad,  138. 

form  of  certificate,  138. 

equitable,  140. 

by  deposit,  140. 

doctrine  of  constructive  notice  does  not  apply  to  registered,  141. 

[  133  ] 


SHTP amtinued.  References  are  to  the  Paragraphs. 

mortgages  of — continued. 

anequitable  interest  cannot  be  registered,  1-42. 

mortgagee  cannot  obtain  certiticate  of  registry,  143. 

certiticate  cannot  be  pledged,  143. 

powers  of  the  guardian  of  an  infant  owner  in  respect  of,  144. 

passes  all  furniture,  etc.,  but  not  cargo  or  freight,  146. 

rights  of  mortgagee  in  possession  to  receive  tmpaid  freight,  etc.,  924. 

no  reassignment  required  on  discharge  of  a  registered,  147. 

jurisdiction  of  Admiralty  Division,  14S. 
necessaries  supphed  to,  no  lien  for,  570.  572. 
notice  of  assignment  of  ship  at  sea,  1235. 
notice  of  mortgage  on,  10S3. 

possession  of,  mortgagee  may  recover  expenses  of  obtaining,  924. 
priorities  under  Registry  Acts,  12S6 — 1290. 
purchaser  of  recaptured,  takes  subject  to  liens,  1635. 
registered  transfer  of,  may  be  treated  as  security,  140. 
registration  of  mortgages  of, 

effected,  how,  135. 

rectihcation  of  the  register  where  fraud,  etc.,  135. 
registration  of  transfer  of  securitv  and  transmission  of  mortgagee's  interest, 

135—137. 
sale  of,  by  order  of  court,  1020 — 1024, 2047.     See  Sale  ;  ADirm.AT.TY  DinsiOir. 
sale  of,  in  foreign  port,  is  subject  to  bottomry  rights,  1635. 
salvage  of,  lien  for,  530,  575,  1260. 

stamp  duty,  sectirities  relating  to  ships,  are  exempted  from,  2082. 
transfer  of  equitable  interest  in,  not  by  biU  of  sale,  cannot  be  registered,  140. 
use  of  mortgaged  ship,  right  to,  923 — 924. 

SHIPOW^'EE, 

bottomry  bond,  power  of,  to  grant,  251. : 

liabilitv  of,  to  refund  pavments  iu  respect  of  cargo  included  in  bottomrv  bond, 

260.' 
liability  of,  for  damage  done  by  ship,  578 — 582.     See  Lteess,  Xos-possessoby. 
hen  of, 

arises  only  where  contract  is  for  freight  strictly,  612. 

arises  on  what  freight,  609  and  note. 

bill  of  lading  binds  parties,  614. 

binds,  what  property,  609. 

cargo  included,  609. 

claim  in  spite  of  agreements  between  agents  and  third  parties,  615. 

charter-party  affects,  how,  610. 

contracts  by  way  of  charter-party,  liens  under,  611. 

contract  and  intention,  court  looks  at,  611. 

only  affects  freight  to  extent  of  money  due  for  hire  of  ship  and  not  for 
future  payments,  611. 
damage  arising  firom  collision,  578. 
dead  freight,  meaning  of,  610,  616. 

does  not  arise  for  money  payable  tinder  special  contract,  612. 
demise,  effect  of  words  of,  611. 
demurrage,  no  lien  for,  where,  616. 
different  forms  of  contract  under  which  it  arises,  614. 
extends  to  passage  money  and  freight,  609. 
freight  payable  on  or  before  delivery  of  cargo,  where,  611. 
general  average,  for,  617. 

goc'is  shipped  without  notice  of  charter-party,  613. 
lump  sum  for  entire  freight  or  freight  calculated  at  a  certain  rate  on  cargo, 

distinction  between,  614. 
manner  of  letting  ship  affects  right,  610. 
master  has,  for  freight,  617. 

not  lost  by  •  _■  the  goods  with  notice,  618. 

how  su.  .irged,  619. 

if  not  discharged,  warehouseman  may  sell,  620. 
advertisement  of  sale,  620. 
proceeds  of  sale,  how  applied,  620. 
»ar  ■  ■    ■    -.  for  rent,  62L 

V^'  '  -oseman,  622. 

per 
por-  ___:...:, ;.:.  ..here,  616. 
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lien  of — continued. 

rejrulations  as  to,  of  Merchant  Shipping  Act,  1862.  .618 — 622. 
right  of  shipowner  to  earn  freight  where  goods  shipped,  613. 
salvage,  in  case  of,  628. 

time  of  delivery  of  freight,  how  it  affects  right,  611. 
wharfage,  where  no  lien  for,  616. 

SHIPS  HUSBANT).  See  Agest. 
lien  of,  for  disbursements,  663. 
possession  taken  by  mortgagee  of  shares  belonging  to,  924. 

SHIPWPwIGHT, 

has  specific  lien,  588,  note,  628. 

priority  of  other  liens  over  that  of,  1262. 

where  he  may  enforce  Uen  against  mortgagee,  924. 

SOLICITOR, 

bankruptcy  proceedings,  has  no  lien  on,  592. 

bidding's  by  solicitor  of  mortgagee  or  of  other  party  interested,  avoids  sale,  937. 

costs  of.     See  Costs,  sub-head  "  solicitor." 

destruction  of  lien  by  payment  of  costs  to  new  solicitor,  1589  and  note. : 

fraudulently  procuring  mortgage  from  one  client  and  appropriating  money  of 

another,  1511,  note, 
gift  by  client  to,  void,  441. 
Hen  of,  on  documents, 

acting  for  both  parties,  641. 

antecedent  to  rights  of  claimants  in  suit,  where,  635. 

applies  only  to  property  held  as  solicitor,  631. 

applies  to  what  property,  631. 

arises  out  of  relation  of  solicitor  and  client,  632. 

bankruptcy  of  client,  effect  of,  638  and  note,  646. 

bankruptcy  of  solicitor,  effect  of,  645. 

one  of  the  members  of  solicitor's  firm,  646. 

bill  not  properly  delivered,  no  lien  where,  647. 

binds  oidy  documents  of  employer,  631,  636. 

binds  only  where  solicitor  properly  employed,  639. 

business  wrongfully  done,  no  Uen  for,  639. 

change  of  firm,  effect  of,  on,  634. 

character,  in  what,  solicitor  must  receive  deeds,  632. 

claimant  of  lien  must  be  person  to  whom  the  costs  are  due,  633. 

client's  liability  to  produce  deeds,  how  far  lien  prejudiced  by,  648. 

cUent  ordered  to  produce  deeds  must  discharge  lien,  653. 

collateral  to  cause,  how  production  enforced,  where,  648. 

company,  solicitor  of,  637,  642,  646,  658. 

company,  on  winding  up  of,  646. 

completion  of  order  of  court,  lien  will  not  prevent,  650. 

court  may  order  delivery,  when,  657. 

country  solicitor  and  London  agent,  633. 

custody,  documents  must  be  in  whose,  632. 

death  of  solicitor,  effect  of,  645. 

debt,  statute  barred,  650. 

detention  of  documents,  where  such  endangers  property,  649. 

deUvery  ordered  summarily  at  law  and  in  equity,  where,  656. 

deposit  in  breach  of  duty,  642. 

deposit  with  officer  of  coturt  when  ordered,  635. 

deposited  for  purposes  of  suit  only,  652. 

directors  acting  in  excess  of  their  powers,  639. 

discharge  of  lien  by  acceptance  of  sectirity,  1589. 

discharge  of  solicitor  by  client,  646. 

discharge  of  solicitor  by  himself,  645. 
what  is,  645. 

dissolving  partnership  by  solicitors,  effect  of,  645. 

drafts  and  copies  must  be  delivered  up,  when,  656. 

embarrass  suit,  lien  may  not,  650. 

endangers  client's  property,  where  detention,  649. 

equities  binding  client  bind  solicitor,  638. 

executor's  solicitor  has  lien  of  testator's  estate,  637. 

exists  only  as  right  between  client  and  solicitor,  648. 
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lien  of,  on  documents — continued. 

extends  only  to  interest  of  client,  036. 

extent  of,  031. 

fraud  of  mortgagor,  placed  in  solicitor's  hand  bj-,  644. 

floating  security,  640. 

general  lien  on  client's  documents,  631. 

husband's  solicitor,  against  trustees  of  marriage  settlement,  644. 

infant  maj'  repudiate  when  adult,  051. 

impeached  in  suit,  where  document  is,  048. 

is  subject  to  rights  of  third  parties,  038. 

Habihty  to  production  not  prevented  by  lien,  048,  6.53,  692. 

lien  for  price  of  work  done,  not  lost  only  by  holding  olKce  under  client,  632. 

limited  by  obhgation  to  deliver  for  purposes  of  suit,  635. 

limited  or  special  property,  where  client  has,  635. 

London  agents,  right  of,  033. 

not  affected  b}'  change  of  country  solicitor,  633. 

lunatic,  where  lien  is  claimed  on  estate  of,  055. 

misconduct,  in  case  of,  645. 

mortgaged  estate,  relating  to,  good  against  purchaser  subject  to  the 
mortgage,  643. 

mortgaged  estate,  relating  to,  mortgagor  pays  costs  of  order  for  its  dis- 
charge, 1914. 

mortgagee's  costs,  in  respect  of,  643,  1914. 

mortgagee's  solicitor  has  no  lien  against  mortgagor,  640. 

new  sohcitor  in  suit,  right  of,  645. 

no  lien  against  certain  clients,  636,  637. 

notice  of  equities  against,  need  not  be  given  to  solicitor,  638. 

offer  of  solicitor  to  joroceed,  effect  of,  647. 

payment  of  claim  before  production,  necessary,  where,  648. 

persons  claiming  no  lien,  client  bound  by,  639. 

production  of  documents  without  prejudice,  648. 

professional  matters,  limited  to,  596,  note,  032,  041,  note. 

purposes  of  suit,  where  deeds  are  in  solicitor's  hands  only  for,  052. 

refusal  to  proceed  without  funds,  effect  of,  045. 

remedy  on,  is  retainer,  not  sale,  930. 

remedy  where  lien  disputed,  656. 

remuneration,  effect  of  solicitor  disputing,  645. 

representatives  of  deceased  solicitor  have  lien,  645. 

revival  of  lien,  045. 

security,  the  taking  of,  effect  on,  059. 

special  purpose.  Adhere  documents  held  for,  035. 

Statute  of  Limitations,  effect  of,  on,  050. 

statutory  power  of  courts  to  order  deliver}-,  657. 

suit  by  next  friend,  where,  repudiated  by  plaintiff,  651. 

suit  not  suspended  tUl  payment  of  solicitor,  647. 

summary  jurisdiction  of  court,  as  to,  656. 

taxable  costs,  only  extends  to,  632. 

testator,  on  deeds  of,  for  executor's  cost  of  suit,  where,  937. 

third  parties,  not  hindered  by,  638. 

treaty  for  loan,  in  cases  of,  040,  041. 

trust,  where  deeds  belong  to,  054. 

trustee  in  bankruptcy,  effect  upon,  638. 

trustees  of  marriage  settlement,  good  against,  644. 

voluntary  production  by  solicitor,  040. 

winding  up  under  Companies  Act,  1862,  power  of  court  to  order  delivery 

on,  040,  058. 
\vith  notice  of  equitable  mortgage,  cannot  aequu:e,  1175. 
hen  of,  on  fruits  of  judgment.     See  Liens,  Non-possessory,  under  "  equitable 
hens  "  (0). 

lien  of,  on  property  recovered  or  preserved.     See  Liens,  Non-possessory, 

sub-head  "  equitable  liens  "  (7). 
mortgagee  acting  as  his  own,  hov/  entitled  to  charge  remuneration,  1895,  1920. 
notice  to  client  through,  1009—1081,  1238. 

trustees,  in  case  of,  1238. 
opening  accounts  between  client  and,  1712. 
paying  client's  mortgage  accounts,  how,  1756. 
pledge  client's  <leeds,  has  no  authoritv  to,  380. 
production  of  deeds  ordered  against,  092. 
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sale  to,  of  subject  of  suit,  440. 
same  solicitor  acting  for  both  parties, 

effect  of,  on  lien  for  costs  of  mortgage  deed,  041. 

employment  of  material  fact  in  construing  doubtful  instrument,  20. 
securities  to,  by  client.     See  Void  Securities. 

future  costs,  for,  good,  442. 

money  duo  on  account,  in  consideration  of,  441. 

neglects  duty  to  mortgagor,  where,  441. 

oppressive  or  fraudulent,  where,  441. 

pressure,  may  bo  made  under,  if  not  unconscientious,  441. 

remuneration  for  preparing,  1895,  192G. 

rule  in  equity  as  to,  441. 

set  aside,  when,  439. 

subject-matter  of  suit,  on,  440. 

unascertainetl  costs  or  advances,  where,  for,  441. 
accounts  opened,  where,  441. 

effect  of  SoHcitors  Act  on  action  upon  such  security,  441. 
statutory  charge  for  costs  on  property  recovered  or  preserved,  553 — 5G6.     See 
Lien,  Non-possessory,  sub-head  "  equitable  liens." 

action  to  enforce  charge  pending  taxation,  stayed,  745. 
trustee  not  bound  to  disclose  names  or  title  of  his  cestuis  que  trust  to  the  debtor 

to  the  estate,  1650. 
voluntary  judgments, 

attestation  of,  by  debtor's  solicitor,  necessary,  492. 

duty  of  solicitor  attesting,  492. 

qualifications  of  solicitor  attesting,  492. 

requirements  as  to  mode  of  attestation,  492. 
will  of  client,  solicitor  has  no  lien  of,  593. 
winding-up  proceedings, 

has  no  lien  on,  593. 

power  of  court  to  order  production  on,  658. 

SPECIFIC  PERFORMANCE, 

equitable  mortgagee  may  sue  for,  of  contract  to  grant  a  legal  mortgage,  719. 

even  after  tender,  ib. 
mortgagee  of  the  benefit  of  a  contract,  may  sue  for  specific  performance  of  it, 

720. 
none  for  contract  to  create  a  mortgage,  26. 

STABLE-KEEPER, 

has  no  lien  for  keep  of  horses,  589. 
except  by  special  agreement,  590. 

STALLION, 

lien  of  owner  of,  627. 

STAMP   DUTY, 

none  on  pawnbroker's  ticket,  or  duplicate  contract,  212. 

STAMPS, 

on  securities,  2075—2097. 

STANNARIES, 

removal  of  judgments  from  Court  of  Vice-Warden  of,  471  and  note. 

STATUTES  OF  ELIZABETH,  419—428.     See  Fkaudulent  Secueities. 

STATUTES  OF  LIMITATIONS, 

actions  of  covenant  or  debt  on  specialtj',  limitation  as  to,  760. 
administration  suit  by  one  creditor  stays  operation  of,  with  regard  to  all,  765. 
charge,  when  time  runs  where  no  person  is  liable  to  pay,  1552. 
choses  in  action,  no  statute  applicable  to  mortgages  of,  783. 
contribution,  right  to  may  be  lost  if  statute  be  not  pleaded,  780. 
devolution  of  estate  where  mortgagee  claims  absolute  title,  under,  711. 
equity  of  redemption,  governed  by  3  &  4  Will.  4,  c.  27,  s.  28,  and  Limitation 
Act,  1874  (c.  57),  s.  7..  1402. 

acknowledgment  by  one  of  several  mortgagees,  effect  of,  1402. 
acknowledgment,  when  sufficient  to  save  right,  1408. 
agent  to  receive,  what  authority  constitutes,  1409. 
banlvTupt,  cannot  be  made  to,  1409. 
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STATUTES  OF  LIMITATIONS— conimwei. 
equity  of  redemption,  etc. — continued. 
acknowledgment,  etc. — continued. 

before  statute  3  &  4  Will.  4. .  140S. 

commencement  of  suit  before  statute  3  &  4  Will.  4,  hy,  1410. 
commencement  of  suit,  effect  of,  since  statute,  1408. 
demand  insufficient,  1411. 
joint  tenants,  in  case  of,  1402. 

lapse  of  statutory  period,  may  be  made  after,  1410. 
mortgagee,  must  be  made  by,  1408,  1410. 
parties  to  whom  it  must  be  made,  1409. 
tenant  in  tail,  by,  1410. 
wTiting  necessary,  1408. 
adverse,  mortgagee's  possession  under,  must  be,  1407. 
adverse  possession,  what  is,  1407. 

antiquitj'  of  mortgagee's  possession,  regard  paid  to,  1406. 
collusion  and  laches,  in  cases  of,  1407. 
constnictions  of  statutes,  1402,  note, 
disabilities,  effect  of,  on,  1412. 

irredeemable,  time  will  not  run  while  estate  is,  1404. 
lessee  of  mortgagee  bound  by  latter's  acknowledgment,  1410. 
part  may  be  redeemable,  part  not,  1403. 
pledge,  statute  does  not  apply  in  case  of,  1413. 
possession  of  part,  effect  of  mortgagor  holding,  1403. 
provisions  of  3  &  4  Will.  4,  c.  27,  s.  28,  as  to  right  to  redeem,  1402. 
redemption,  before  day  fixed  for,  time  does  not  run,  1404. 
trusts,  where  right  accrues  in  cases  of,  1407. 
Welsh  mortgage,  time  does  not  run  till  satisfaction  of,  1405. 
express  trusts,  under,  778. 
foreclosure  suit,  788 — 800.     See  sub-head  "  rights  and  remedies  of  mortgagees," 

infra. 
Judicature  Acts,  provision  as  to  express  trusts  in,  778. 
liens  possessor}'  not  barred  by,  600. 

mortgage  debt,  period  for  recovery  of,  under  3  &  4  Will.  4,  c.  27,  s.  40,  and 
Real  Propert}'  Limitation  Act,  1874.. 760.  See  detailed  analysis  under 
sub-head  "  rights  and  remedies  of  mortgagees,"  infra. 

acknowledgment  or  part  payment,  when  sufficient  to  save  right,  767,708. 
admission  in  suit,  772. 
amanuensis,  letter  signed  by,  774. 

cases  of  Balding  v.  Lane  and  Chinnenj  v.  Evans  considered,  771. 
devisee,  effect  of  paj^ment  or  receipt  of  rent  by  devisee  in  keeping 

debt  alive  against  personalty,  767. 
double  character,  where  made  by  person  filling,  775. 
estates  sold,  where  payment  of  interest  by  mortgagor's  agent  keeps 

debt  alive  against,  771. 
payment  must  be  made  as  an  admission  of  liability,  773. 
person  liable  or  his  agent,  must  be  made  b}',  773. 
subsisting  debt,  must  show,  776. 
surety,  by,  sufficient,  773. 
trustee,  by,  sufficient,  773. 
actions  on  covenant  or  specialty,  limitation  of,  760. 
adverse  possession,  time  runs  against  mortgagee  though  no,  797. 
appointment  of  receiver,  effect  of,  796. 
arrears  of  interest,  764. 
creditor's  suit,  delay  due  to  existing,  765. 

where  suit  is  on  behalf  of  creditors,  765,  766. 
disability,  right  to  sue  in  case  of,  790. 
express  trusts.  Acts  now  apply  to,  778. 
interest,  arrears  of,  764. 
joint  contractors,  provision  of  Mercantile  Law  Amendment  Act,  in  case 

of,  779. 
"  judgment "  within  3  &  4  Will.  4,  c.  27,  s.  40.  .765. 
marshalHng  not  allowed  where  remedy  barred  by  statute,  780,  781. 
ymrsonal  remedy  barred  after  twelve  years,  760. 
reversions,  statute  of  Will.  4  applies  to,  792. 
i(!nant  for  life,  where  mortgagee  is  in  possession  as,  793. 
t  enant  for  life  paying  off  charge,  in  case  of,  795. 
tenant  in  common,  where  mortgagee  in  possession  as,  793. 
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STATUTES  OF  LIMITATIONS— con^mweci.  ~~~~^~ 

mortgage  debt,  etc. — continued. 

undisturbed  possession  for  statutory  period  and  punctual  payment  creates 
no  bar,  777. 
neglect  to  set  up  statute  gives  no  right  of  contribution,  780. 
possessory  title  under,  i)crson  who  has  acquired  may  redeem,  2060. 

party  against  whom  title  so  acquired  cannot  regain  his  rights  by  getting 
transfer  of  the  mortgage,  ib. 
purchaser  from  mortgagee  and  mortgagor,  how  time  runs  against,  787. 
Real  Property  Limitation  Act,  effect  of,  760. 
rights  and  remedies  of  mortgagees, 

(1)  application  of  statute  to  creditor's  right  to  recover  principal  and 
arrears  of  interest  under  the  covenant  for  payment, 
where  the  subject  of  mortgage  is  land,  760. 
effect  of  37  &  38  Vict.  c.  57,  s.  8.  .760. 
statute  extends  to  a  lien,  760. 
action  must  bo  brought  within  twelve  j^ears,  760. 

even  although  security  is  a  reversionary  interest  in  land,  ib. 
questionable  whether  the  Act  applies  to  mortgages  of  the  proceeds 

of  land  directed  to  be  sold,  763. 
effect  of  part  payment  or  acknowledgment,  700,  767. 

part  payment  must  be  by  mortgagor  or  some  person  liable  to 

pay  as  between  himself  and  the  mortgagor,  767. 
realization  of  collateral  security  after  the  twelve  years  does 

not  revive  a  mortgage  of  land  once  barred,  ib. 
what  is  a  sufficient  acknowledgment  to  take  case  out  of  the 
statute,  767—775. 
actions  against  a  surety  only  barred  after  twenty  years,  761. 
when  this  time  begins  to  run,  doubtful,  761. 
undertaking  to  pay  what  the  security  does  not  realize  does  not 

postpone  running  of  statute,  762. 
covenants  for  payment  in  a  mortgage  the  subject  of  which  is  not 

land,  763. 
what  constitutes  an  acknowledgment,  760,  note,  767—775. 
difference  between  an  acknowledgment  under  37  &  38  Vict.  c.  57 

and  3  &  4  Will.  4,  c.  42.. 763. 
as  to  arrears  of  interest,  764. 

twelve  years  can  be  recovered  in  a  mortgage  of  land,  764,  but  see  799. 
twenty  years  can  be  recovered  in  a  mortgage  of  any  other  property, 

764! 
whether  creditor  barred  who  relied  on  another  creditor's  adminis- 
tration suit,  765. 
another  creditor  may  claim  benefit  of  administration  though  no 

party  to  suit,  765. 
where  creditor  not  a  party  to  suit  which  is  not  a  creditor's  suit,  he 

cannot  claim  benefit  of  order  for  administration,  766. 
effect  of  statute  on  collateral  security,  765,  note,  and  767. 
payment  of  interest  or  part  of  principal  prevents  statute  from 

running,  767. 
money  must  be  paid  by  mortgagor  or  his  agent,  767. 
payment  by  surety  sufficient,  767. 
payment  of   interest   or   part   payment  preserves   rights   against 

collateral  securities,  768. 
meaning  of  the  words  "  the  party  liable,"  768. 
payment  by  tenant  of  rent  pursuant  to  notice  by  mortgagee  is  not 

sufficient,  769. 
payment  by  assignee  of  equity  of  redemption,  of  interest  is  pay- 
ment by  mortgagor,  770. 
how  far  payments  by  mortgagor  or  his  agent  affects  his  assignees, 

771. 
payments  by  a  receiver,  771. 

by  a  devisee,  effect  of,  on  claim  against  executors,  767. 
acknowledgments  sufficient  to  oust  the  8th  section  of  Act  of  1874 . . 

772. 
by  whom  acknowledgment  must  be  made,  773. 
by  agent,  773. 
by  an  amanuensis,  774. 
by  person  filling  double  capacity,  775. 
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STATUTES  OF  LUIITATIO'SS— continued. 

rights  and  remedies  of  mortgagees — continued. 

(1)  application  of  statute,  etc. — continued. 

by  M  hom  acknowledgment  must  be  made — continued. 

by  trustee,  773. 

by  suret}',  671,  773. 

must  show  that  debt  exists,  776. 

undisturbed  possession  by  grantor  of  land  subject  to  annuity  is  no 
bar  if  annuity  has  been  paid,  777. 

securities  arising  under  express  trusts,  778. 

effect  of  Trustee  Act,  1888.  .778. 

one  debtor  not  bound  by  payments  or  acknowledgments  of   co- 
debtor,  779. 

persons  not  pleading  statute  cannot  enforce  contribution,  780. 

marshalling  not  allowed  where  mortgage  barred,  781. 

(2)  how  far  statutes  limit  creditor's  right  to  eject  the  debtor  or  to  fore- 

closure, 
combined  effect  of  statutes  as  to,  782. 
apply  to  both  legal  and  equitable  mortgages,  782. 

but  not  to  mortgages  of  choses  in  action  on  personal  estate, 
783,  1402. 
when  statutory  period  commences,  784. 
order  for  foreclosure  gives  mortgagee  a  new  term  for  statute  to  run, 

785. 
mortgagee  defendant  not  bound  by  statute,  786. 
purchasers  from  mortgagor  and  mortgagee,  787. 
mortgagee  who  has  received  interest  may  yet  be  barred  by  posses- 
sion of  third  party,  788. 
persons  under  disability,  789. 

when  time  once  commenced  to  run,  disabilitj^  will  not  stop  it,  790. 
where  disability  relied  on,  it  must  be  clearly  stated,  790. 
statute  runs  from  date  of  mortgage  notwithstanding  covenant  for 

quiet  enjoyment  after  default,  791. 
as  to  mortgages  of  reversions,  792. 
statute  does  not  run  where  mortgagee  is  also  tenant  for  life  of 

equity  of  redemption,  793. 
where  incumbrancer  is  tenant  in  common  of  the  estate,  793. 
wife  mortgagee  of  her  hiisband's  estate,  794. 
where  tenant  for  life  pays  off  an  incumbrance,  795. 
where  owner  in  fee  of  the  estate  becomes  tenant  for  life  of  the  mort- 
gage debt,  793. 
appointment  of  receiver  does  not  prevent  statute  running  against 

a  stranger,  796. 
adverse  possession  not  necessary,  797. 
concealed  fraud,  798. 

only  six  years'  arrears  of  interest  recoverable  out  of  land,  764,  799. 
but  statutes  do  not  apply  to  arrears  of  interest  where  mortgagee 
seUs  under  power  of  sale,  780. 

nor  where  mortgagor  seeks  to  redeem,  799. 

secus  if  mortgage  barred,  ib. 
twelve  years'  arrears  recoverable  under  personal  covenant  to 

pay  interest,  ib.  and  764. 
whether  statutes  apply  to  arrears  where  the  land  is  sold  under 
the  Lands  Clauses  Act,  query,  800. 
surplus  purchase  monej-  on  sale  by  mortgagee,  effect  of,  963. 
solicitor's  lien  not  barred  by,  566. 

STATUTORY  MORTGAGES,  9,  20G8. 
reconvej-ance  of,  2073. 
transfer  of,  189,  2072. 
only  applicable  to  statory  mortgage,  1988. 

STAYING   PROCEEDINGS, 

Bankruptcy  Act,  law  under,  753 — 754. 

bill  of  sale  disputed,  on,  754. 

foreclosure  action,  in,  754. 

sequestration,  in,  753. 
Companies  Acts,  under,  755. 
consent  order  for,  effect  of,  500. 
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STAYING   VROCEETHNGS— continued.         References  are  to  the  Paragraphs. 
costs  on,  1930,  1931. 
Judgment  Acts,  under,  758,  759. 
niortgagco  of,  727,  745. 

account,  where  neglect  to  tender  or  refusal  of,  740. 

action  on  covenant  after  contract  for  sale,  744  and  note. 

advowson,  741. 

ainiuitant,  where  rent  sufiicient,  731. 

collateral  security,  on,  728. 

charge,  suit  for  possession  of  estate  by  mortgagee  of,  727. 

colonial  court,  foreclosure  suit  in,  727. 

decree  against  absent  mortgagee  in  another  suit,  after,  744. 

entangled  accounts,  ground  for,  727. 

foreign  country,  to  enforce  security  on  immovables  in,  744. 

inability  of  inorlgagee  to  recouvey,  a  ground  fur,  728. 

inequitable,  where.  731. 

interference  with  prior  rights,  on  ground  of,  734. 

intention  of  contract,  contrary  to,  731. 

laches,  on  ground  of,  740. 

])arol  agreement  to  postpone  payment,  no  ground  for,  where,  731. 

public  undertaking,  in  case  of,  737 — 739. 

redemi^tion  action,  in,  after  proof  o(  prima  facie  title,  742. 

sub-mortgagee,  at  suit  of,  730. 

subsequent  agreement  between  mortgagor  and  mortgagee,  or  others,  on 
ground  of,  735. 

surprise,  dealing  with  estate,  bj-,  742. 

ultra  vires,  on  ground  of,  733. 
payment  into  court,  on,  746 — 752. 

foreclosure  suit,  form  of  order  in,  751. 

])rincipal  interest  and  costs,  of,  746. 

])ublic  service,  against  person  employed  on,  752. 

])uisne  incumbrancer,  by,  750. 

redemption  suit,  in,  752. 

STEWARD   OF   MANOR, 

has  notice  by  admittance  of  prior  mortgagee,  1073. 

STOCK.     See  Shares. 

bond  for  restoration  of  specific  sum  of,  1398,  note, 
mortgagees  of,  may  sell  to  themselves,  1739. 
redemption  of,  1398. 
stamp  on  transfer  or  re-transfer  of,  2087. 
usual  method  of  creating  mortgage  of,  159,  160. 

STOCK  BROKER, 

securities  for  "  differences,"  447,  note. 

STOCK  MORTGAGE, 

how  affected  by  conversion  of  the  old  Three  per  Cents.,  1398,  note. 

STOP   ORDER, 

application  for,  488. 

may  be  made  in  any  division  of  court,  1243,  note, 
applies  only  to  particular  fund,  488. 

assignment  must  be  admitted  or  proved  on  application  for,  488. 
bankruptcy  of  assignor  before  payment  mto  court,  1244. 
charging  order  whether  necessary  before,  488,  note,  1243. 
costs  of,  488. 

effect  and  operation  of,  488,  1243. 
fiduciary  interest  where  debtor  has,  489. 

fund  in  court  affected  by  charging  order,  must  be  obtained  on,  488. 
granted,  where,  488. 
judgment  creditor,  obtained  by,  758. 
mortgages  of  funds  in  court  require,  164. 
notice  of,  should  be  given,  1243. 
Paymaster-General,  against  cheque  of,  488. 
priority  between  contemporaneous  stop  orders,  1245,  1246. 
separate  account,  where  fund  carried  over  to,  1243. 
several  obtained  same  day,  priority  of  notice  prevails  where,  1245. 
trustee  has  lien,  where,  1244. 
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accounts,  vendor  need  not  wait  result  of,  1608. 

acts  of  ownership  by  consignee  sufficient  to  vest  property,  1G25,  1G27. 
admission  of  title  of  claimant  by  holder,  effect  of,  1632. 
adverse  to  vendee,  must  be,  1603. 
a^ent  of  consignor  ma}"  effect,  1631. 
anticipation  of  dehvcry,  transit  complete  by,  1622. 
ascertainment  of  goods  incomplete,  where,  1619. 

assiornmcnt  by  vendee  knoMTi  to  be  insolvent  as  securit}"  for  past  advances,  161 1. 
attachment  pending  transit  does  not  defeat,  1614. 
authority  to  stop,  what  necessary,  1631. 

BQLs  of  Lading  Amendment  Act,  rights  of  consignee  under,  1614, 
Bills  of  Lading,  effect  of  taking,  1618. 
bills  or  cheque  given  for  price,  where,  1608. 

carrier,  transit  continues  while  goods  are  in  hands  of,  as  carrier,  1621. 
carrier's  warehouse,  transit  ending  in,  1621. 
carrier's  liabilities,  1632. 
conditional  delivery  does  not  prevent,  1619. 
consignor  has  right  of,  1607. 
constructive  delivery,  1619,  note. 

by  delivery  of  part,  1623. 

what  is,  1619,  note. 
Cro-rni,  sale  of  goods  by,  claim  before  sale  binds  surplus  proceeds,  1633. 
custody  of  middleman  necessary  to  right,  1617. 
damages  in  respect  of  goods,  right  does  not  extend  to,  1616. 
deliver}', 

against  consent  of  consignee,  no  deliver}',  1619. 

carrier  by  delivery  to,  1617. 

complete  though  further  transit  intended,  1620. 

if  delivery  imperfect,  right  of,  remains,  1624. 

intentions  of  parties  govern,  1623. 

part  delivery,  effect  of,  1623. 

possession  of  consignee,  must  be  actual  or  constructive,  1619. 

transit  determined  wherever  goods  are  delivered,  1622. 

vendor  may  refuse  to  deliver  to  insolvent  buyer,  1634. 
(luring  transit  vendor's  ownership  not  divested,  1601. 
effect  of,  1629. 

enemy  has  right  of,  where,  1607. 

equitable  sale  by  original  vendee  after  pledge,  effect  of,  1615. 
evidence  of  title  to  goods  lost  by  fraud,  effect  of,  on,  1614. 
first  bill  of  lading  produced,  holder  must  deliver  goods  to  possessor  of,  1628. 
foreign  maritime  states,  extent  of  right  in,  1606,  note, 
fraud  of  consignee,  where  bill  of  lading  obtained  by,  1614. 
fraudulent  stoppage  by  paid  vendor,  1608. 
further  transit  by  vendee's  agent,  effect  of,  1620. 
goods  appropriated  for  payment  of  debt  not  liable  to,  1616. 
goods  imperfectly  ascertained,  1619. 

over  which  right  may  be  exercised,  1616. 

their  situation,  1617. 

sub- vendee  in  same  position  as  vendee,  1619. 
how  effected,  1602. 
imperfection  of  doliverv,  though  from  matter  collateral,  may  preserve  right, 

1(>24. 
improper  delivery  to  consignee  actionable,  1632. 
indorsee  takes  subject  to, 

conditions  of  bill  of  lading,  1613. 

vendor's  right,  where,  1614. 
insolvency  of  vendee,  right  depends  on,  1609  and  note, 
intention  of  vendor  not  to  part  mth  goods,  how  sho\\ii,  1618. 
interest  in  goods  not  yet  ascertained,  right  applies  to,  1(516. 
jurisdiction  of  law  and  equity  over  right  of,  1606. 
ju.s  disponendi  where  vendor  reserves,  1618. 
liabilities  of  carriers  and  wharfingers,  1632. 
lien  of  middleman,  vendor's  right  paramount  to,  1604. 
marking  goods,  effect  of,  on  possession,  1627. 
marshalling,  enforcement  of  right  by  way  of,  1615, 
nature  of  right,  1602. 

neglect  of  vendee  to  perform  conditions  of  payment  gives  rise  to  right  of,  1609. 
notice  to  holder  or  his  principal,  by,  1630. 
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orif^in  of  (he  right  of,  1G06. 
paid  vciulor,  by,  actionable,  lOOS. 
paramount  nature  of  vendor's  right,  1604. 
])ast  consideration,  assignment  for,  effect  of,  ItJll. 
payment,  actual  or  constructive,  negatives  right  of,  1608. 
1)eril,  vendor  seizes  at  his  own,  1608. 

])crsons  must  stand  in  rclationslii])  of  vendor  and  vendee,  1607. 
l)ledge  of  bill  of  lading,  has  no  elfe(;t  on  right,  1615. 
premature  exercise  of  right,  effect  of,  1609. 
price  must  be  unpaid,  1608. 
(|uarantine  order,  effect  of,  1622,  note, 
ratification  of  agent's  authority,  1631. 
i-edelivery  to  himself,  vendor  may  order,  1629. 
refusal  to  deliver,  effect  of  holder's,  1632. 
resale, 

claim  of  assignee  does  not  prevail  against  vendor's  possession,  1614. 

proceeds  liable  as  against  original  vendee,  1612. 

vendor's  right  of  resale  after  stoppage,  160.5. 
rescission  of  contract, 

consent  of  both  parties  requisite  to,  1603. 

rescission  and  stoppage  distinguished,  1603. 

stoppage  does  not  amount  to,  1602. 
rights  of  vendor  against  claims  of  third  parties,  1604. 
sale  not  rescinded  bv  stoppage  in  transitu,  1002. 
Sale  of  Goods  Act,  1893 . .  1602. 

satisfaction  of  absolute  assignee,  vendor  has  no  right  at  law  after,  1615. 
ship  chartered  under  ordinary  contract,  where,  1617. 
statutory  provisions,  relating  to,  1602. 

sub-purchaser  proceeds  of  sale  cannot  be  stopped  as  against,  1602. 
sub-sale  or  pledge  by  buyer,  effect  of,  1602. 
surety  has  no  right  of,  1607. 

title,  consignor  need  not  prove  to  holder  his,  1632. 
tn.nsfer  by  way  of  security,  right  is  subject  to,  1615. 
transfer  of  document  of  title  to  goods,  defeats,  where,  1610 — 1611. 
transferee  bound  by  conditions  on  document,  1613. 
transit, 

determined  wherever  goods  are  delivered,  1622. 

duration  of,  1602. 

ends  if  carrier  becomes  warehouseman,  I62I. 

to    determine    transit,    delivery   must   be   into   consignee's   possession, 
1619. 

prolong,  TVTongful  act  of  holder  will  not,  1628. 

where  transit  determines  in  the  case  of  two  destinations,  1620. 
unpaid  seller,  definition  of,  1602. 
unpaid  seller,  rights  of,  ib. 
vendor  may  order  re-deUvery  to  himself,  1629. 
validity  of  stoppage  does  not  require  actual  possession,  1630. 
warehouse  of  middleman,  transit  may  end  at,  1621. 
warehouse  rent,  possession  shown  by  payment  of,  or  notice  to  pay,  where, 

1626. 
weighing  and  sampling  effect  of,  as  showing  possession,  1625. 
^\Tongful  delivery,  completion  of  transit  by,  1622  and  note. 

SUB-DEMISE, 

mortgage  by,  49. 

SUB-MORTGAGE, 

decree  in  case  of,  1945. 

where  made  after  decree,  1946. 
equitable,  30. 

foreclosure  of,  1945 — 1946. 
nature  of,  191. 

sale  in  bankruptcy,  order  for,  made  on,  1034. 
sale  by  sub-mortgagee  under  statutory  or  other  power,  191. 
staying  proceedings  of  mortgagee  at  instance  of  sub-mortgagee,  730. 
sub-mortgagee  may  prove  in  bankruptcy  of  original  mortgagor  for  the  original 
debt,  191. 
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statutory  receipt  on  building  society  mortgage  docs  not  extinguish  covenant  to 
pay,  812. 

SUBSISTENCE, 

of  seamen,  lien  for,  12G0 

SUCCESSIVE   REDEMPTIONS,  982,  1712,  1954. 
form  of  order  allowing,  20(i2. 
"encraUy  one  day  onl^-  allo^^  ed  to  mortgagor,  and  all  puisne  mcumbrancers,  ib. 

SUE   OR  SUIT, 

1.  Persons  entitled  to  sue,  707 — 711. 

money  secured  belongs  to  personal  representatives  of  the  creditor,  707. 

reason  for  this  rule,  707. 
l)revious  to  1882,  security  devolved  as  real  estate,  708. 

heir-at-law  was,  however,  mere  trustee  for  personal  representatives, 

708. 
since  1881,  mortgaged  freeholds  devolve  on  personal  representatives, 

709. 
aliter  as  to  copyholds,  709. 
after  foreclosure  or  release  of  equity  of  redemption,  estate  de\olves  as 

realtv,  710. 
ho^\■  estate  devolves  ^^he^e  mortgagee's  title  is  absolute  under  Statute  of 
Limitations,  711. 

2.  Time  at  which  creditor  may  first  sue, 

right  to  enforce  security  may  be  postponed  by  agreement,  712. 

how  far  default  in  payment  of  interest  accelerates  right  to  sue,  713. 

etfect  of  waiver  of  right  to  sue,  713. 

acceptance  of  interest  is  not  a  waiver,  713. 

where  right  to  enforce  postponed,  mortgagee  cannot  compulsorily  redeem 

prior  mortgagee,  714. 
postponement  does  not  prevent  mortgagee  from  protecting  his  security, 

715. 
mortgagee  may  pursue  all  his  remedies  at  once,  716. 
all  remedies  may  now  be  had  in  one  action,  717. 
a  prior  incumbrancer  may  sue  after  puisne  incumbrancer  has  obtained 

decree,  718. 
mortgagee  may  at  any  time  sue  for  legal  estate  or  to  perfect  his  security, 

719.  ° 
mortgagee  of  an  agreement  may  sue  for  specific  performance  of  it,  720. 
may  commence  creditor's  administration  suit  or  prove  in  existing  one,  721, 

1564. 
cannot  claim  benefit  of  creditor's  deed  imless  he  elects  in  reasonable  time, 

722. 
nor  sue  for  performance  of  trusts  unless  he  is  a  party  to  the  deed,  722. 
mortgagee  of  a  tenant  in  common  may  sue  co-tenants  for  an  account,  723. 
interpleader  by  mortgagee  where  rival  claimants  to  equity  of  redemption, 

724. 
interpleader  where  lien  claimed  in  respect  of  charges  to  goods,  724. 
mortgagee  who  lends  money  to  trustees  does  not  become  a  cestui  que  trust, 

725. 
mortgagee  cannot  call  on  trustees  to  exercise  their  power  of  sale,  if  any, 

725. 
mortgagee  or  mortgagor  may  sue  in  forma  pauperis,  726. 
3.  'When  mortgagee  ^\^ll  be  restrained  from  suing.     See  Staying  Proceed- 

l.NO.S. 

(1)  Under  inherent  jurisdiction  as  modified  by  statute,  727 — 752. 
where  action  would  be  inequitable,  727. 

may  be  restrained  from  pursuing  some  of  his  rights  of  action,  727. 
cannot  sue  A\herc  he  has  put  it  out  of  his  power  to  reconvey,  728. 
having  parted  vith  mortgaged  property  cannot  sue  on  collateral 

securities,  728. 
nor  if  he  joins  in  a  sale  w  ith  purchaser  of  equity  of  redemption  and 

allows  him  to  receive  purchase  money,  729. 
sub- mortgagee    cannot    restrain    original    mortgagee    from    suing 

mortgagor,  730. 
incumbrancer  not  bound  to  pursue  easiest  or  cheapest  remedy,  731. 
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3    Wlien  niortuagco  will  bo  rcstraiiieil  liuiii  sumg— continued. 

{ 1 )   Umior'^iirhcrent  juri.silictioii  as  modiiiecl  by  statute — continued. 

failure  of  (•(nulitioii  by  mortgagor  entitles  mortgagee  to  sue  m  spite 

of  a  coiulitiou  bv  him,  732.  ,    ,    • 

mortgagees  may  act  ultra  vires  to  obtain  benefit  of  their  security, 

733. 

mortgagee  cannot  affect  prior  rights  to  which  he  toolcsubjcct,  73^. 

nor  sui)se(iucnt  rights  which  he  has  acknowledged,  735. 

where  by  subsiquent  eontract  with  mortgagor  their  respective  rela- 
tions have  been  changed,  735. 

mortgagee  not  allowed  to  cause  unnecessary  injury  to  estate,  7.5*). 

rights  o1  pubhc  trustee  who  is  also  mortgagee  of  same  property,  7:57. 

mortgagee  of  public  undertaking  cannot  foreclose,  738. 

effect  of  Railway  (bmpanies  Acts,  738,  note. 

luort'Tagce's  remedy  in  such  a  case  is  by  receiver,  738. 

schemes  of  arrangement  under  Railway  Companies  Act,  1867.  .73'.). 

by  his  own  laches,  740. 

for  improperly  refusing  to  account,  740. 

mortgagee  of  an  ailvowson  bringing  quare  impedit  may  be  restrained, 

741.  ° 

sale  by  mortgagee  for  improper  object  restrained,  742. 

sale  by  mortgagee  pending  redemption  suit  restrained,  742. 

mortgagor  cannot  restrain  sale  by  relying  on  a  contract  not  to 
realize  which  he  himself  is  impeaching,  743. 

not  restrained  because  he  is  pursuing  several  remedies  concurrently, 
744. 

solicitor  cannot  enforce  charge  for  costs  pending  taxation,  74o. 

action  for  payment,  performance  of  covenants,  or  ejectment,  re- 
strained on"  payment  into  court  under  7  Geo.  2,  c.  20.  .746. 

action  for  foreclosure,  restrained  on  payment  into  court  under 
7  Geo.  2,  c.  20.. 747. 

objects  of  statute.  748,  749. 

statute  only  applies  where  mortgagee  not  in  possession  and  no 
exercise  of  power  of  sale  attempted,  748. 

mherent  power  of  courts  of  equity  to  stay  on  payment  into  court, 

749. 
court  will  stay  unless  it  would  affect  the  interests  of  others,  750. 
court  under  its  inherent  jurisdiction  may  make  such  an  order  to 

stay  as  would  be  made  at  hearings,  751. 
stay  of  vexatious  actions,  752. 
stay  of  actions  against  public  officials  abroad,  752. 

(2)  Staymg  proceedings  under  Bankruptcy  Law,  752 — 754. 

powers  of  Bankruptcy  Act,  753. 
instances  of  how  power  exercised,  754. 

(3)  Staying  proceedings  under  the  Companies  Acts,  1862.  .755 — 757. 

])Owcrs  of  the  Act,  755. 

circumstances  under  which  powers  will  be  exercised,  756. 
power  of  court  to  force  debenture  holders  to  take  fully  paid-up 
shares,  757. 

(4)  Staying  proceedings  under  the  Judgment  Acts,  758,  759. 

provisions  of  Act,  484.  _       ^_ 

creditor  may  obtain  stop  order  or  otherwise  protect  his  security,  /  o8. 
effect  of  Judicature  Acts  upon  statute,  759. 
effect  of  27  &  28  Vict,  e,  112,  upon,  759. 
See  Statute  of  Lijiitatioxs,  "  remedies." 

SUICIDE, 

effect  on  mortgagee  of,  of  assured,  158. 

SURCHARGE  AND  FALSIFY,  leave  to.     See  Accounts. 

SURETY,  ^     ,  ,   _, 

application  of  security  by  creditor  in  discharge  of  another  debt,  discharges,  1.)  /  4. 
assignment  of  debt  or  security  valid  against,  1575. 
assignee  takes  subject  to  rights  of,  1575. 
laankruptcy, 

has  right  of  set-off"  in,  1576. 

how  affected  by  principal's  mode  of  proof  in,  1048,  1049,  1054. 
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bill  of  exchange,  indorser  of,  has  rights  of,  1571. 

British  Guiana,  payment  of  debt  gives  surety  no  rights  by  law  of,  1572,  note, 
consohdatiou  affects,  how,  1223. 
co-sureties,  discharge  of  one  is  release  at  law  of  all  and  amounts  to  equitable 

satisfaction,  1579. 
creditor  bound  to  hold  securities  for  benefit  of,  1571. 
Crown  debtor,  his  right  to  stand  in  place  of,  1571. 
decree  in  favour  of,  1943. 
discharge  of  one  co-surety  releases  all,  1579. 
discovery  of  principal's  securities,  entitled  to,  706. 
equities  of  creditor,  his  right  extends  to  all,  1572. 
indemnity,  effect  of  taking,  1571  and  note, 
marshal,  his  right  to,  1360. 

is  overridden  by  mortgagee's  right  to  benefit  of  securities,  1360. 
Mercantile  Law  Amendment  Act,  rights  of  surety  under,  1573. 

co-debtor,  statute  applies  to,  1573. 
mortgage  by,  form  of  foreclosure  judgment,  1943. 
neglect  of  creditor  or  assignee  to  preserve  security  releases,  1574. 
notice  of  assignment  should  be  given  to,  1575. 
preservation  of  securitj',  right  of,  to,  1571. 
priority  by  special  contract,  maj'  have,  1223. 
purchase  of  incumbrance  bj-,  effect  of,  1735. 
receiver,  of,  825.     See  Receiver  Judicially  Appointed. 
redemption,  has  right  of,  1943. 

securities,  effect  of  non-deliverj'  of,  on  discharge  of  liability  by,  1577. 
securities,  his  right  to  benefit  of  creditor's,  1571. 

speciality  creditor  enforcing  his  right  to  indemnity  does  not  become,  1573. 
stop  in  transitu,  mere  surety  cannot,  1607. 
waiver  of  rights  against  sureties,  1570 — 1579. 

under  general  law  of  principal  and  suretj",  1570. 

surctj'  entitled  to  benefit  of  all  securities  held  by  the  creditor  whom  he  has 
paid,  1571. 

rights  of  surety  take  precedence  of  subsequent  incumbrancers,  1572. 

statutory  rights  of  surety  against  securities,  1573. 

neglect  by  creditor  to  preserve  securities  releases  the  suretj^,  1574. 

creditor  under  no  obligation  not  to  assign  the  securities  together  with  the 
guarantee,  but  bound  to  preserve  security  for  surety,  1575. : 

surety  who  pays  may  set  off  money  in  bankruptcj-,  1576. 

when  surety  pays  part  of  debt  the  creditor  still  remains  first  mortgagee 
for  balance,  1577. 

co-sureties,  1578. 

creditor  cannot  release  one  surety  without  releasing  co-sureties,  1579. 

release  of  suretj-,  extends  to  securities  given  by  him,  1570. 

SURPLUS.     See  Sale. 

SURRENDER.     See  Conditional  Surrender. 

mortgagee  of  leaseholds  may  sever  fixtures  notwithstanding,  71. 
stamps  on  surrender  of  security,  2086. 

SURRENDEREE   OF  COPYHOLDS  under  conditional  surrender, 
nature  of  his  interest  in  securit}-,  41 — 43. 


TACKING,   1133-1167. 

abolition  of,  by  Vendor  and  Purchaser  Act,  1874,  repealed.  1133,  note. 

against  mortgagor  and  persons  claiming  under  him,  llCl,',  1161. 

applies  to  real  and  personal  estate,  1133. 

application  of  doctrine  of,  1133. 

iuisignee  of  purchase  money  cannot  tack,  1151. 

assignee  without  notice  of  fraud  may  have  priority,  U43,  1145. 

bankruptcy  does  not  prevent  acquisition  of  right,  1159. 

best  right  to  call  for  legal  estate  gives  right,  where,  1139. 

both  securities  must  be  held  in  the  same  right,  1152. 

bond  debt  against  heir,  devisee,  or  personal  representative,  1164. 

interest  on  tacked  bond  debt,  1826. 

mortgagor  formerly  allowed  against,  1163,  note. 
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charge  \\here  intcndud  rule  applies,  1150. 
circuit}',  where  allowed  in  order  to  avoid,  1165. 
concise  view  of  the  doctrine  of,  11(57. 
consolidation  tlistinguishcd  from,  1210. 

constructive  notice  prevents,  1084,  11-44.  ' 

costs  and  expenses,  18G3. 
co\enant  to  hold  legal  estate  in  trust  for  incumbrancer,  whether  sufficient  to 

give  right,  1141. 
credit  of  estate,  debt  must  have  been  contracted  on,  or  specific  securities  taken 
afterwards,  1146. 

consequences  of  rule,  1147. 
creditors,  tacking  debts  to  prejudice  of,  lltio. 
custody  of  deed  creating  term,  whether  suihcient,  1140. 
debenture  debt,  1144. 

debts  not  a  lien  on  estate  may  be  tacked  against  whom,  1103. 
debts  not  forming  specific  lien  on  property  cannot  be  tacked,  1146,  1163. 
debts  which  are  lien  on  estate  may  be  tacked  against  whom,  1160. 
declaration  of  trust  of  legal  interest,  gives  right,  where,  1139. 
decree  to  account,  effect  of,  1159. 
derivative  pawnee,  in  case  of,  1163,  note, 
different  rights,  estates  held  in,  cannot  be  tacked,  1152. 
digest  of  rules  relating  to,  1167. 

does  not  extend  to  a  charge  on  purchase  mone}-,  1151. 
does  not  apply  to  land  in  Yorkshire,  1134. 
doctrine  of,  1133,  1167. 

equitable  incumbrancer  acquires  right,  where,  1138,  1168. 
execution  creditors  may  tack,  1162. 

executors  cannot  tack  debts  due  to  them  personal]}-,  1152. 
first  mortgagee  with  security  for  further  advances,  right  of,  when  second  lends 

with  notice,  1157. 
forgiven  debt  cannot  be  revived  to  give  prioritj',  1156. 
fraud  or  ill- practice,  no  advantage  can  be  got  by,  1142. 

further  advance  by  mortgagee,  with  notice  after  forgiving  part  of  debt,  1156. 
further  charge,  legal  mortgagee  may  tack,  1147. 
general  result  of  rules  as  to,  1167. 

hen  and  beneficial  devisee  of  debtor,  tacking  against,  1164. 
interest  on  bond  debts,  whether  it  may  be  tacked,  1827. 
Ireland,  in,  1133,  1267. 
judgment,  effect  of  possession  of,  1137. 

bankruptcy  of  debtor  on,  1162. 

effect  of  statute  1  &  2  Vict.  c.  110.  .1149. 
legal  mortgagee  may  tack  subsequent  judgment,  1146. 
judgment  or  statute  creditor  cannot,  by  acquirmg  legal  estate,  tack  them, 

1149. 
legal  estate  in  part  of  security  protects,  how  far,  1138. 

acquired  in  breach  of  trust,  1144. 

acquired  by  party  tacking  originally  granted  as  security  for  a  debt  since 
satisfied  immaterial,  1142. 

at  what  date  legal  estate  must  be  acquired,  1136. 

essential  to  the  right  to,  1135. 

outstanding,  prevents,  1135. 

mortgagee  of  legal  estate  for  value  w  ithout  notice  has  priority  even  where 
title  derived  by  fraud,  1143. 

partial,  possession  of,  sufficient,  1137. 

parting  with,  effect  of,  on  right,  1141. 

possession,  actual  of,  when  not  neccssarj-,  1138. 

possession  of,  what  equivalent  to,  1139. 

receipt  on  building  society's  mortgage  vests  legal  estate  in  party  ^\ho 
discharges  it  who  may  tack  further  advances,  1140. 

with  notice  protects,  if  assignor  has  not  notice,  1145. 

without  notice  protects,  though  assignor  has  notice.  1145. 
legal  interest,  tacking  depends  on  dominion  over  prior,  1135. 
lender  on  security  on  contract  of  sale,  cannot  tack,  1151. 
mesne  incumbrancer, 

debts  not  lien  on  estate  cannot  be  tacked  against,  1163. 

when  person  tacking  must  have  no  notice  of,  1153. 
mortgagor,  when  allowed  against,  1161. 
nature  and  effect  of  right,  1133. 
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notice  prevents,  further  ailvancos,  1137. 
notice  is  fatal  to  right  to  tack,  831,  1153. 
notice  immaterial  after  security  once  created,  1154. 
parol  engagement,  further  advances  made  on,  1150. 
part  of  security,  eifect  of  acquiring  legal  estate  in,  1137. 
pendente  lite,  rights  of  prior  and  puLsne'  incumbrancers  to  tack  debts  taken  in, 

1159. 
principle  of  doctrine  of,  1135. 

purchase  monev,  tacking  does  not  extend  to  a  charge  on,  1151. 
purchaser  for  value  without  notice,  right  of,  1143. 

registration  does  not  prevent,  except  in  Ireland  and  Yorkshire,  1134,  12(37. 
same  right,  applies  only  \\hcre  securities  are  held  in,  1152. 
.satisfied  security  will  protect,  A\here,  1142. 

ship,  registered  mortgagee  ma\-  tack  unregistered  further  charge  where,  1289. 
simple  contract  debts,  1163. 

heir  or  beneficial  devisee,  against,  1168. 
personal  representative,  against,  1164. 

.statutes  3  &  4  Will.  4,  c.  104,  and  32  &  33  Vict.  c.  46,  effect  of,  1166. 
statutes  37  &  38  \'ict.  c.  78,  s.  7,  and  38  &  39  Vict.  c.  87,  s.  129,  effect  of,  on, 

1133,  note  (a). 
statute  debts,  1147. 
subsequent  advances,  1147. 
subsequent  security  must  have  been  created  and  acquired  without  notice  of 

mesne  incumbrances,  1153 — 1158. 
surety',  right  to  tack  further  advance  against,  1148. 
time  at  which  legal  estate  maj'  be  obtained,  1136. 
time  of  acquiring  debt  proposed  to  be  tacked,  1159. 
trust,  conveyance  of  legal  estate  in  fraud  of,  1144. 
trustees  cannot  tack  debts  due  to  them  personally,  1152. 
trustee  voluntarily  assigning  legal  estate  cannot  give  right  as  against  cestuis 

que  truM,  1144. 
\'endor  and  Purchaser  Act,  effect  upon,  1133,  note, 
void  deed,  notice  of  unaltered,  1158. 
Yorkshire,  does  not  extend  to  land  in,  1134. 

TAILOR, 

has  specific  lien,  628. 

TAXATION, 

of  costs,  1927. 

TENANT  OF  MORTGAGED  LAND.     See  Mortgagee  ;  Mortgagob. 
after  mortgage,  position  of,  892,  904,  905.     See  Mortgage. 
before  mortgage, 

ejectment  by  mortgagee,  not  liable  for  neglecting  to  give  notice  of,  873, 

note  (h). 
liable  to  be  sued  by  mortgagee  for  rent  after  notice,  875. 

costs  of  such  notices,  ib.,  note, 
rents  may  be  paid  to  mortgagor  by,  when,  874. 
payments  to  outgoing,  by  mortgagee  in  possession  for  growing  crops,  1786. 
rent  payable  by,  in  respect  of  mortgaged  property  and  unmortgaged  furniture 
cannot  be  wholly  paid  to  mortgagee,  876. 

if  it  be  so  paid  tenant  liable  to  pay  over  again  to  mortgagor,  ib. 

TENANT   AT   OR   BY  SUFFERANCE, 
mortgagor  in  possession,  how  far,  877. 

TENANT   AT   WILL, 

mortgagor  by  terms  of  deed  may  be,  887. 
mortgagor  cannot  cease  to  be  bv  assignment,  890. 
mortgagor  in  possession  is  not,  877. 

Statutes  of  Limitations,  within,  878. 

TENANT  BY  CURTESY,  1439,  1861.     See  Curtesy,  Tenant  by. 
bound  to  keep  down  interest,  1985. 
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TENANT  FOR    I.IKE,  References  are  to  the  Paragraphs. 

accounts,  huw  taken  against,  17<)0. 

annuities,  estati-  of,  subject  to,  not  reversionary,  43.'),  note  {n). 
charge  paitl  oil  bj%  does  not  nuTge,  795. 
consolidation  as  affecting,  1221. 

discharge  of  debt  by,  j)resuni])tii)n  as  to  merger  on,  1534. 
im])rovemcnts  by,  allowed  where,  1784. 
interest,  must  keep  down.     See  Intkkkst. 

lien  for  expenditure,  has  w  here.  See  Likns,  Nox-rossESSORY. 
mortgagee  receiving  rents  as,  when  time  runs  against,  793,  797. 
power  to  lease, 

authorizes  mortgage  b}'  Avay  of  lease,  where,  260,  note. 

enables  him  to  lease  to  trustee  for  himself,  1*02. 
power  of,  to  mortgage  under  Settled  Land  Act,  1882.  .321 — 328.     Sec  Power 
TO  Mortgage. 

under  Land  lm])rovement  Acts,  329 — 341. 

under  Copyhokl  Acts,  342 — 348. 

under  Land  Tax  Redemption  Acts,  349. 
priority  of  successive  tenants  for  life  w  ho  pay  off  instalments  of  capital  charge, 

i?iter  se,  1169,  note, 
purchase  of  incumbrance  by,  1735. 
redeem,  right  of,  to,  1434. 

redeeming,  cannot  foreclose  remainderman,  1435. 
repairs,  how  allowed  for,  1784. 

restraint  on  alienation,  securities  made  and  paid  off  by  tenant  for  life  subject 
to,  465. 

TENANT  IN  COMMON, 

how  far  he  has  a  lien  for  expenditure,  517. 

TENANT   IN  TAIL, 

defective  assurances  by,  1127 — 1132. 

discharge  of  debt  b3%  presumption  as  to  merger  on,  1534. 

judgment  debtor,  when  ordered  to  disentail,  1130. 

interest,  infant  liable  to  keep  down,  but  adult  not.     See  Interest. 

lunatic,  securities  on  estate  of,  1353. 

mortgages  by,  effect  of,  1417. 

redeem,  right  of,  to,  1433. 

TENANT   FOR   YEARS, 

bound  to  keep  down  interest  on  incumbrances.     See  Interest. 

TENANTS  IN  COMMON.     See  Partition. 

attornment  bj-  each  to  mortgagee,  does  not  give  right  of  distress  on  chattels 

held  in  common,  889. 
lien  of,  when  allowed  for  expenditure  on  improvements,  517    and  addenda 

(page  257),  and  1784,  note  (/n). 
mortgagee  of  one  of,  has  right  to  account  against  the  rest,  1429,  note  (/t). 
one  mortgagor  tenant  in  common  may  purchase  from  mortgagee,  2021. 
one,  w  ho  is  mortgagee  of  entirety,  1937  and  note. 

purchaser  of  several  shares,  who  paj^s  off  mortgage  on  entirety,  rights  of,  1947. 
redeem,  right  of,  to,  1429. 

share  of  one,  can  only  be  mortgaged  subject  to  equities  of  co-tenants,  1431. 
Statutes  of  Limitations  affect,  how,  797. 

TENDER, 

actual  production  of  money,  where  necessary  or  otherwise,  1506. 
agent  by,  1508. 

authorized  as  to  part  onlj',  1508. 
agent  of  mortgagee,  to,  1511. 

attendance  necessary,  where  certain  hour  fixed  for  payment,  how  long,  1504. 
Bank  of  England  notes,  by,  good,  where,  1505.  '^' 

by  letter,  not,  1506. 

cannot  be  made  by  ])crson  not  entitled  to  equity  of  redemption,  1508. 
condition  at  law  saved  by  what,  1504,  1509. 
condition,  must  not  be  clogged  with,  1507. 
counterfeit  coin,  of,  1505. 
creditor  may  by  his  conduct  dispense  with  actual,  1503. 
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TENDER — continued.  References  are  to  the  Paragraphs. 

currencj-,  in  what,  loOo. 
demand  for  immediate  execution  of  assignment,  mortgagee  may  refuse  tender, 

coupled  with,  1501. 
discharges  land,  where,  1501. 

ilispensatiou  with,  creditor's  conduct  may  amount  to,  1503. 
effect  of,  on  mortgagee's  remedies,  718. 
equitable  mortgage  by  deposit,  effect  of,  on,  1502. 
executors  of  mortgagee  before  probate,  to,  good,  1509. 
guardian,  by,  1508. 
how  made,  1504. 
interest  ceases  on  proper,  1851. 
legal  tender,  %\hat  is,  1505. 
lien  discharged  bj-,  1502. 
money  should  be  produced,  1506. 
money,  in  %\hat,  1505. 

Scotland  or  Ireland,  in,  1505. 
mortgagee's  right  to  sue  lost  by  refusal  of  tender,  whether,  721. 
mortgagee's  duty  to  count  mone}%  1506. 
offer  to  fetch  money,  effect  of,  1506. 
parties,  bj",  and  to  whom,  tender  may  be  made,  1508. 
persons  entitled  to  equity  of  redemption,  by,  1508. 
place  of,  1504. 

reserving  right  to  tax  mortgagee's  accounts  and  costs,  1507. 
soUcitor  bj-,  1508. 
stajing  proceedings  on,  746. 
stranger,  by,  generally  bad,  1508. 

idiot  heir,  in  case  of,  other^^ise,  1508. 
title  deeds,  may  be  held  by  mortgagee  until,  where,  690. 
to  whom,  shoidd  be  made,  1509. 

unconditional  tender  of  all  that  is  due,  mortgagee  bound  to  accept,  1501. 
when  and  where,  must  be  made,  1504. 

TERM, 

Cro\\'n's  extent,  whether  binding  on  term  after  assignment,  1142,  note  (o). 
escheat  of  equity  of  redemption  of,  43. 
mortgage  of,  or  for,  created,  how,  45,  46. 

THEFT, 

of  chattel  from  pawnee,  916. 

of  title  deeds.     See  Title  Deeds. 

THIRD   PARTIES, 

of  securities  void  against.     See  Void  Securities,  408 — 428. 

TIMBER, 

mortgagee  restrained  from  cutting,  where,  736. 
mortgagee's  right  to  preservation  of,  675. 

TDIE.     See  Payment  ;  Statutes  of  Limitatioxs. 

allowed  for  redemption,  1952,  and  see  Fokeclosuke  and  Redejiptiox. 
enlarging,  for  redemption,  1955. 
notice,  time  for  giving,  1068. 

TITHES.    See  Ecclesiastical  Benefice. 
merger  of,  1553. 

TITLE  TO   ESTATES, 
Act  to  facUitate,  54. 

TITLE  DEEDS, 

administration,  production  on,  703. 

affidavit  of,  by  mortgagee  on  redemption,  2044. 

custody  and  production  of, 

general  right  of  mortgagee  in  fee,  to,  685. 

may  sue  in  trover  or  detinue  for,  685. 

remainderman,  protection  of  interests  of,  685. 

advantages  of  old  custom  to  grant  title  deeds  in  conveyance,  686. 

relatmg  to  building  societies,  685,  note. 
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TITLE   DEEDS—coidinued.  References  are  to  the  Paragraphs. 

custody  and  production  of — continued.  ^^^~~~'^~' 

when  mortgagor  may  retain  as  against  mortgagee,  687. 

rights  of  a  tenant  for  life  of  frceliold  as  against  mortgagee  of  a  term,  688. 

statutory  right  to  production  only  apphcs  to  documents  in  mortgagee's 
custody  or  pow  er,  700. 

meaning  of  wortls  "  custody  or  power,"  700. 
delivery  of  deeds,  2043,  (t  seq. 

decree  staying  proceedings  provides  for,  to  mortgagor,  2043. 

direction  in  decree  for,  ib. 

equity  of  redemption  conhned  to  deeds  affecting,  on  foreclosure,  2040. 

foreclosure  decree  made  ^\ithout  order  for,  unless  mortgagor  has  retained 
deeds,  2045. 

general  duty  of  mortgagee  to  deliver  up  on  redemption,  2043. 

011I3'  part  of  estate  reconveyed,  where,  2043. 

purchaser's  right  to,  on  payment  into  court,  ib. 

securities  set  aside,  ordered  before  settlement  of  accounts  between  mort- 
gagee and  sub-mortgagee,  where,  1945. 

ship's  register,  when  ordered  to  be  handed  over,  2047. 
effect  of  deliver}'  of  mortgage  deed  with  object  of  transfen'ing  debt,  087. 
eciuitablo  lien  by  deposit  of,  26. 

equitable  mortgage  by  deposit  of.     Sec  Equitable  Mortgage. 
grant  of,  or  covenant  to  deliver,  686. 

grant,  how  mortgagee  may  lose  right  to  deeds  for  want  of,  686,  687. 
inspection,  and  see  infra,  sub-head  "  production." 

intended  transferees,  none  in  favour  of,  696. 

order  for,  under  Evidence  Amendment  Act,  693. 

mortgage  deed,  whether  any  right  of,  700. 

mortgagee  of  vested  remainderman  may  msist  ou  inspecting  title  deeds  of 
estate,  704. 

mortgagor  had  no  right  to,  prior  to  Conveyancing  Act,  1881,  .690. 

mortgagor's  right  to,  under  Conveyancing  Act,  1881.  .689. 

no  order  ^\  ould  be  made  for,  by  a  proposed  new  mortgagee  or  stranger  to 
suit,  690, 

non-possessory  liens  give  same  statutory  right,  691. 

rights  of  persons  to  inspect,  whose  property  is  subject  to  a  lien,  691,  692, 

remainderman's  right  to  inspect  pledged  heirlooms,  705. 
loss  of,  by  mortgagee,  2048,  et  seq. 

compensation  allowed  for,  2048. 
scale  of,  ib. 

delivery  of  attested  copies  on  oath  directed,  ib. 

indemnity  decreed,  where,  ib. 
form  of,  2048,  notes. 

inquiries  directed,  ^\  here,  ib. 

liability  to  costs  incurred  by,  1907. 

one  of  several   mortgagees,  by,  whose  representatives  are  not  parties, 
2048. 

prayer  for  general  relief,  compensation  may  be  given  on,  2049. 

retained  bj'  attorney  of  wife  administratrix,  2048, 

stolen,  or  not  forthcoming,  where,  indemnity  only  given,  2048. 

validity  of  security  not  affected  bj-,  2048. 
mortgagee  for  term  not  entitled  to  deeds  relating  to  freehold,  685. 
mortgagee  in  fee  entitled  to,  685. 
notice,  constructive,  from  form  or  contents  of,  1101.     See  Notice  of  Equities, 

ETC.,  sub-head  "  recital  or  reference." 
payment,  mortgagee  need  not  generally  give  up  until,  690. 

but  see  Conveyancing  Act,  1881,  s.  5.  .1515. 
]iriorities,  effect  of  possession  of,  on, 

failure  to  obtain  deeds  by  neglect  or  deceit  of  mortgagor,  1203. 

fraud,  mortgagee  onlj-  postponed  ^here,  1200. 

mortgagee  parting  \\ith  deeds,  effect  of,  1206,  1207. 

mortgagor  bound  to  retain  deeds,  where,  1204. 

mortgagor  not  entitled  to  hold  deeds,  where,  1204. 

mortgagor's  right  to  deeds  obscure,  where,  1209. 

neglect  accompanied  by  fraud,  where,  1202. 

neglect  to  obtain  or  inquire  for,  where,  1203. 

notice  of  improper  custody,  where  taken  with,  1205. 

re-delivery  of,  by  incumbrancer  to  mortgagor,  effect  of,  1207. 

surrenderee  of  cop3holds  not  inquiring  for,  postponed,  1201. 
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TITLE  DEEDS— continued.  References  are  to  the  Paragraphs. 

production  of,  mortgagee's  right  to  resist,  690.  ""^^^^""^ 

administration  suit,  in  an,  699. 

lianlvi-uptcy, 

mortgage  deed  must  be  produced  in,  696. 

colonial  estates,  applies  to,  698. 

creditors  holding  deeds,  extends  to,  692. 

drafts  and  copies,  extends  to,  690. 

enforced  when  fraud  suspected,  694. 

evidence,  where  required  as,  703. 

extent  of,  690. 

identification,  where  required  for  purpose  of,  703. 

indorsement  or  other  mark,  does  not  extend  to,  for  the  mere  purpose  of 
identification,  702. 

infirm  title,  where  he  has,  702. 

intended  transferee,  where  requested  in  favour  of,  696. 

liens,  right  extends  to  holders  of,  691,  093. 

memorandum  of  deposit,  order  for  production  of,  where,  699. 

mortgage  deed,  whether  right  extends  to,  700. 

mortgagee  excused  from  production,  where,  696. 

])laintiff  seekmg  jjroduction  must  show  interest  in  deeds,  when,  694. 

part  of  an  estate,  mortgagee  of,  not  bound  to  state  \vhat  part  is  in  his 
mortgage,  695. 

power,  where  deeds  are  not  in  mortgagee's,  700. 

(Ulcere  if  right  extends  to  mortgage  deed  itself,  701. 

redemption  suit,  former  practice  as  to  production  of  mortgage  deed,  703. 

remainderman,  right  of  mortgagee  of,  704. 

sale  of  estate  contemplated,  •\\here,  699. 

Statute  of  Limitations,  where  he  pleads,  694. 

third  parties,  mortgagee  cannot  affect  rights  of,  697. 
production  of,  order  for, 

an  assignment  pendente  lite  to  hamper  redemption,  no  ground  for,  696. 

effect  of  14  &  15  Vict.  c.  99,  upon,  693,  701. 

effect  of  Bankruptcy  Act  upon,  693,  701. 

effect  on  mortgagee  holding  under  a  bad  title,  702. 

former  practice  as  to  proving  mortgage  deed  in  redemption  suit,  703. 

no  order  ^^■ould  be  made  for  inspection  by  strangers  to  suit,  i.e.,  a  proposed 
new  mortgagee,  690. 
I'edemption, 

equitable  mortgage  of,  1984. 

extent  of  mortgagor's  right  to,  on,  2043. 

former  practice  as  to  proving  mortgage  deed  on,  703. 

mortgagee  must  be  readj-  to  deliver  on,  2043. 

right  of  postponed  mortgagee  to  retain,  1207. 
tenant  for  life,  right  of  mortgagee  of,  685. 
tenant  for  life  subject  to  mortgage  for  term,  right  of,  to,  688. 
transfer  of  several  mortgages  on  clistinct  estates  by  single  deed,  right  to  custody 

of  deed  on,  2043. 
wrongful  delivery  by  assignor  of  term  to  mortgagor,  effect  of.  687. 
\\Tongful  deprivation,  legal  owner  may  recover  deed  on,  1209. 

TOLLS, 

remedy  of  mortgagee  of,  where  no  covenant  to  pay,  807. 

TOWA(jE, 

when  payments  for,  allowed  to  maritime  creditor,  1775,  note  (v). 

'J'R.\UE.    See  Custom  of  Tbade,  129. 

TRADE   MACHINERY.     See  Bflls  of  Sale  Acts. 

TRADE   NAME, 

included  in  mortgage,  mortgagee's  rights,  2010,  note. 


TRANSFEREE, 

how  far  bound  I)v  accounts,  184. 
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References  are  to  the  Paragraphs. 
TKAN8FER   OF   MORTCAdE,  1«4— 189. 

biiikliiif^  .societies,  of  inurt^'agcs  nuule  in  favour  of,  184,  note, 
copyhokls,  of.  188. 
debt,  omission  to  transfer,  187. 
(Iced  generally  necessary,  187. 

desirable,  but  not  essential,  that,  inortjxagor  shonld  join,  184. 
effect  of  statutory  form  of,  18it. 
effected,  how,  188. 

forged  mortgage,  of,  how  far  transferor  liable  to  transferee,  18.1. 
form  and  cfiect  of,  186. 

implied  in  equity  where  person  pays  off  a  charge  at  the  request  of  person  en- 
titled to  redeem,  1172. 

even  if  jiayer  takes  an  express  charge  on  part  only  of  the  property,  ib. 
mortgagee  who  has  taken  possession,  remains  liable  after,  1758. 
part  of  mortgage  debt,  of,  190. 

power  of  sale,  provision  for  continuance  of  power  on,  951. 
reconveyance,  in  lieu  of.     See  Reconveyance. 
rent  in  arrear,  does  not  usually  carry  right  to,  185. 
ships,  on,  137.  138.     See  Smr. 
.stamps  on,  2085,  2091. 
statutory  form  of,  189,  2072. 

only  applies  to  statutory  mortgage,  189. 
sub-mortgage,  by  waj-  of,  191. 
void  mortgage,  effect  of,  on  transferee,  185. 

TRANSMUTATION, 

mere,  of  form  of  property  does  not  destroy  securit}-,  1636. 

TRESPASSER, 

when  actioii  against  may  be  brought  by  mortgagor,  and  when  bj-  mortgagee, 

874,  875. 

TRUST, 

lis  pendens  does  not  prevent  execution  of,  1116. 
mortgage  to,  does  not  make  mortgagee  a  cestui  que  triiM,  725. 
married  women  may  accept,  and  is  liable  for  breach  of,  306. 
notice  of,  1084,  1235. 

TRUST   DEED, 

creditors,  for  benefit  of,  722. 

effect  of  covering  trust  deed  of  securing  debentures,  181. 

TRUST   ESTATE, 

if  property  mortgaged,  only  equity  of  redemption  remains  subject  to  trust, 
1432. 

TRUST   FOR   SALE, 

mortgage  by  wav  of, : 
defect  of,  933. 
remedy  under,  16. 
stamps  on,  2087. 

TRUSTEE  IN  BANKRUPTCY, 

power  to  mortgage,  379. 

as  to  disclaimer  of  leaseholds,  678. 

TRUSTEES,  OR  TRUSTEE, 

borrowing  improperly,  may  be  creditors  of  estate,  how  far,  274. 

charge  upon  rents  and  profits  may  be  raised  oiit  of  corpus,  where,  366. 

commission  on  sale  not  allowed  to,  1791,  note  (b). 

consolidation  of  securities  made  to,  1213. 

costs  of  raising,  power  to  raise  money  includes,  369. 

creditors  of  mortgagor,  for,  where  entitled  to  redeem,  1454. 

danger  of  taking  a  mortgage  from  a  trustee  beneficiary,  154. 

discretion  of,  to  raise  money  for  particular  purposes  whether  interfered  with  by 

court,  369. 
exchange,  formerly  had  power  to  raise  money  for,  367. 
fines  may  be  raised  b\'  mortgage  of  estate,  M'here,  366. 
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TRUSTEES,    OK  TRUSTEE — contimied.         References  are  to  the  Paragraphs. 
foreclosure  against,  994. 
inquiry  necessary,  on  loan  to,  where,  363. 
jus  tcrtii,  cannot  set  up  against  their  mortgagees,  725,  872. 
lien  of,  for  expenditure,  531—53(5.     See  Liens,  Non-possessory. 
mortgagees  of  trust  estate  have  ordinary  mortgagee's  rights,  where,  1432. 
even  where  mortgagee  is  one  of  the  trustees,  ib. 

mortgagee,  for,  bound  to  convey  legal  estate  by  mortgagee's  direction,  1913. 
notice  to,  for  purpose  of  gaining   priority.     See   Notice   to   be  given   to 

Trustees,  etc. 
notice  to  one  of  several,  effect  of,  1235,  1239. 
notice  to  solicitor,  acting  for,  whether  notice  to,  123S. 
payment  after,  mortgagee  holds  as  trustee  for  mortgagor,  1977. 
power  of  sale,  whether  trustees  may  give  to  mortgagee,  370. 
power  to  raise  money  for  debts  and  legacies,  effect  of,  369 
power  to  raise  money  by  mortgage  arises,  where,  370. 

■when  implied,  368  and  note, 
public  body,  trustees  of  property  of,  being  also  mortgagee?,  remedies  of,  737, 

738. 
purchase  of  incumbrance  by,  1735. 
remedies  of  mortgagee  of,  725. 

renewals,  formerly  had  power  to  raise  money  for,  367. 
sale  by  mortgagee,  may  have  leave  to  bid  on,  937. 
securities  by,  under  implied  power,  362. 
securities  by,  under  statute,  359. 

solicitor  trustee  need  not  disclose  name  of  his  cestuis  que  trust,  1650. 
vesting  orders  of  estates  of.     See  Vesting  Order. 

ULTRA   VIRES, 

mortgagees  may  sometimes  act,  in  order  to  get  the  benefit  of  their  security,  733. 
security  may  nevertheless  be  good  by  estoppel,  270. 

UNCALLED   CAPITAL, 

mortgage  of, 

may  be  included  in  floating  security,  175. 
remedy  of  debenture  holders  where  charged,  176. 

UNDERTAKING,  PUBLIC, 
effect  of  mortgage  of,  174. 
judgment  creditor's  remedy  against,  1017. 
receiver  appointed  of,  841,  842. 
remedy  of  mortgagee  of,  807. 
priorities  of  mortgagees  of,  1317. 
vendor's  lien  gives  right  of  sale  of,  1018. 

UNDERWOOD, 

mortgagee's  right  to  prevent  cutting  of,  675. 

UNDUE  INFLUENCE.     See  Void  Securities. 
cases  in  which  it  arises,  435 — 439. 
evidence  of  security  where  suspicion  arises  of,  463. 
.securities  as  reward  for  exercise  of,  445. 
securities  obtained  b}%  may  be  set  aside,  434. 

UNFINISHED   HOUSES, 

how  mortgagee  in  possession  must  deal  with,  1779. 

UNPAID    VENDOR,  right  to  order  for  sale,  1028. 

USURY, 

as  to  conversion  of  interest  into  principal,  1833. 

effect  of  repeal  of  usury  laws,  as  to  extortionate  securities,  430 — 432. 

VADIUM,   ilORTUUM,   AND    VIVUM, 
effect  of,  6,  note. 

VI:N DOR'S   LIEN, 

chattels  and  other  personal  property,  in  case  of, 
arises  out  of  original  ownership,  604. 
charges  payable  at  future  time,  does  not  arise  for,  605. 
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(.•liatlels  ami  other  personal  property,  in  case  of — continued. 

discharge  of,  158G,  1597— IGOO.     See  Waiver. 

duties  paid  to  Crown  for  purchaser,  extends  to,  605. 

factors  and  brokers,  riei;ht  extends  to,  604. 

overrides  lien  against  purchaser  or  sub-purchaser,  604. 

jiersonal  property  of  all  kintls,  applies  to,  507. 

l)urchaser  paying  demand  for,  may  recover  sum  paid,  605. 

sale,  lien  gives  no  right  of,  except  by  custom,  929. 

stop  in  transitu,  gives  right  to,  604.     See  Stoppage  ix  Transitu. 

summary  of  Sale  of  Goods  Act,  1893 .  .606. 
land,  in  case  of.     See  Waiver. 

convej-ance,  whether  it  exists  after,  505. 

discharge  of,  1580—1585.     See  Waiver. 

tlistinguished  from  lien  on  chattels,  505. 

exists  when  and  against  whom,  507. 

ground  of,  505. 

Land  Clauses  Act,  for  price  of  and  compensation  for  land  taken  under,  oO/. 

]iarol  evidence,  may  be  supported  by,  507. 

pubhc  undertaking,  gives  right  of  sale  against,  1018. 

sale  gives  what  right  of,  1018. 

trustees,  where  purchase- money  left  in  hands  of  one  of  several,  510. 

VENDORS,  UNPAID.     See  Vendors  lien. 

priority  between  them  and  claimant  under  purchaser,  1183. 

VESTING  DECLARATION, 

equitable  mortgage  may  be  so  drafted  as  to  give  mortgagor  power  by,  to  vest 
legal  estate  in  trustees  for  himself,  2040. 


^a 


VESTING  ORDERS,  ^        ,    -,      .  . 

abroad,  may  be  made  respecting  lands  if  withm  Queen  s  dominions,  M6i. 
application  for,  who  may  make,  2041. 
copyholds,  effect  of  vesting  orders  of,  2035. 

covenant,  where  mortgagor  has  entered  into  a,  to  convey  legal  estate  to  mort- 
gagee, 2040. 
devisees  of  equitv  of  redemption,  in  favour  of,  2038. 
effect  of,  2030. 

equitable  mortgagee,  may  obtain,  2040. 
equitable  mortgagor  does  not  require,  2037. 

of  legal  estate  where  ordered,  1003. 
infants,  of  mortgage  estates  of,  2029. 

joint  mortgagee  out  of  jurisdiction,  not  made  to  prejudice  of,  2031. 
"  land  "  within  Trustee  Act,  2030. 
legal  interests  only,  require  to  be  vested,  2037. 
lunatics,  in  case  of,  2028. 

appointment  of  person  to  convey,  2032. 

jurisdiction,  2028,  2034. 
personal  representative  of  mortgagee  out  of  jurisdiction,  2030. 

or  refuses  to  convey,  ib. 

uncertain,  ib. 

none  constituted,  ib. 
palatine  courts,  jurisdiction  of,  to  make,  2033. 
probate  being  contested,  in  cases  of,  2030,  note, 
trust  for  sale,  where  security  in  form  of,  2039. 

\OID   OR  IMPERFECT   SECURITIES,  408— 465. 
classification  of  void  or  imperfect  securities,  408. 

creditors  and  subsequent  purchasers  of  mortgagor,  securities  void  against,  409— 
428. 

1.  Under  Bills  of  Sale  Act,  76,  409. 

2.  Under  "  order  and  disposition  "  clause  of  Bankruptcy  Act,  124,  409. 

3.  Under  other  clauses  of  Bankruptcy  Act,  1883.  .410 — 418. 

certain  voluntary  deeds  void  on  bankruptcy  of  grantor.  410. 

future  property,'  covenants  to  settle  void  on  bankruptcy  of  cove- 
nantor, 411. 

covenant  to  pay  off  a  mortgage  also  void  against  trustee  in  bank- 
ruptcy, 411.  ... 

a  covenant  to  pay  a  sum  of  money  to  trustees  at  a  future  time  is  good, 

411. 
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VOID   OR   DIPERFECT   SECURITIES— coH<(«((crf.  '" 

cteditors  and  subsequent  purchasers  of  mortgagor,  etc. — continued. 
3.  Under  other  clauses  of  Bankrui)tcy  Act — continued. 

equitable  assignments  of  future  acquired  property,  67,  411. 
voluntary  settlement  of  policy  of  assurance  under  Married  Women's 

Property  Act,  412. 
effect  of  insurance  ^^ith  intent  to  defraud  creditors,  412. 
fraudulent  preference,  securities  by  ^vay  of,  413,  414. 
valuable  consideration  and  pressure  prevent  fraudulent  preference, 

414. 
evidence  of  valuable  consideration  may  be  given,  414. 
subsequent  security,  where  considered  fraudulent,  414. 
amount  of  pressure  required,  412,  415. 
assignment  of  the  whole  of  a  debtor's  property-  for  an  existing  debt, 

416,  423. 
when  such  an  assignment  is  an  act  of  bankruptcy,  416.  423. 
provisions   as   to    voluntary   settlements   apply   to   liquidations    b}' 

arrangement,  417. 
bona  fide  securities  without  notice  of  act  of  bankruptcy,  are  valid,  418. 

4.  Under  13  Eliz.  c.  5.  .419—435. 

general  effect  of  statute,  419. 
bond  fide  transactions  protected,  419. 
how  far  statute  applies  to  copyholds,  420. 
how  far  sta.tute  applies  to  choses  in  action,  420. 

creditor  can  sue  to  set  aside  without  first  obtainins  charffine  order. 
420.  »  S    S 

statute  applies  to  prospective  as  well  as  existing  creditors,  421. 

principal  test  of  validity  is  bona  fides,  422. 

inference  of  fraudulent  intention,  what  justifies,  422. 

effect  of  insolvency  of  grantor  at  date  of  conveyance,  422. 

deed  not  necessarily  fraudulent  because  it  assigns  all  debtor's  property, 

423. 
fact  of  grantor  retaining  possession  is  evidence  of  fraudulent  intent, 
424. 

aliter   -where  delivery  to  assignee   A\ould   be  inconsistent  with 
terms  or  object  of  transaction,  424,  425. 

retaining  possession  of  title  deeds,  deemed  possession,  424. 

aliter  where  deed  a  mere  security,  425. 
assignee  cannot  complete  his  title  bj-  making  assignor  his  agent,  425. 
when  assignee  need  not  take  possession,  425. 
as  to  possession  of  tenants  in  common,  425. 

5.  Under  27  EUz.  c.  4.  .426—428. 

provisions  of  Act  in  relation  to  future  purchasers,  426. 

effect  of  Voluntarj^  Convej'ances  Act,  1893.  .427. 

formerly  every  voluntary  convej-ance  \\as  void  against  subsequent 
purchasers,  427. 

actual  intent  to  defeat  or  delay  purchaser,  now  essential,  427. 

statute  operates  in  favour  of  subsequent  equitable  as  well  as  legal 
purchasers,  428. 
mortgagor  himself,  securities  void  against,  429 — 465. 

1.  Of  securities  obtained  by  misrepresentation,  extortion  or  undue  in- 
fluence. 

general  jurisdiction  of  the  court,  7,  429. 

Bristol  bargains,  430. 

courts  allow  excessive  interest  where  extraordinary  risk  run  by  mort- 
gagee, 431. 

courts  interfere  on  ground  of  extortion,  432,  1788. 

long  leases  granted  to  mortgagees  at  low  rents  by  way  of  additional 
interest  bad,  433. 

securities  granted  on  inadequate  consideration  to  persons  in  fiduciary 
relation  to  mortgagor,  434. 

on  whom  is  thrown  onus  of  proving  undue  influence,  434. 

securities  granted  by  expectant  heirs  and  reversioners,  435. 

onus  of  proving  bona  fides  thrown  on  mortgagee  in  such  cases,  435. 
settlement  on  wife  and  children  of  expectant  heir  good,  436. 

where  sale  inequitable  it  will  be  treated  as  a  mortgage,  437. 

when  security  may  be  set  aside  in  toto,  437. 

debts  secured  by  warrant  of  attorney  for  larger  amount,  438. 
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VOID  OR   IMPERFECT   SECURinEH— continued. 
mortgagor  hiinaclj,  securities  void  ucjainst — continued. 

1.  Of  securities  obtained  by  iiiisreprescntation,  etc. — continued. 
as  to  solicitors  takinj^  mortgages  from  clients,  439,  954. 

assignments  of  subject-matter  of  a  suit  to  solicitor  pendente  lite 

by  way  of  security  good,  440. 
sale  of  such  an  interest  void  at  law,  for  champerty,  440. 
in  equity  staniis  as  a  security  only,  440. 

securities  given  by  client  to  solicitor,  rules  of  equity  as  to,  441. 
solicitor  may  take  security  for  future  costs  to  be  incurred,  442. 

2.  Of  securities  \\hich  are  affected  by  the  nature  of  the  consideration, 

443—452. 
securities  given  for  immoral  consideration,  443. 

where  consideration  is  for  future  illicit  intercourse,  instrument  is 

void,  443. 
aliter  where  consideration  is  for  past  cohabitation,  deed  is  good, 

443. 
effect  of  security  given  in  consideration  of  continued  illicit  con- 
nection, 443. 
where  consideration  was  prcemium  pudicitioB,  443. 
in  what  cases  donor  of  deed  cannot  dispute  it,  443. 
marriage  brocage  contracts,  444. 
why  such  contracts  void,  444. 

contracts  by  both  persons  about  to  marry  to  pay  to  another  a 
sum  of  money  on  their  marriage  may  be  good,  444. 
securities  given  for  procuring  undue  influence,  445. 
persons  particeps  criminis  as  a  rule  not  allowed  their  costs,  445. 
securities  given  for  sale  of  public  offices  bad,  446. 
securities  given  for  betting  and  gaming  transactions,  447. 
hond  fide  purchasers  Mithout  notice  of  illegal  consideration  protected, 

447. 
remedy  in  gaming  transactions  may  be  in  law  or  equit}',  447. 
securities  given  in  consideration  of  withdrawal  of  creditor's  opposition 

in  bankruptcy  proceedings  void,  448. 
effect  of  ss.  2  and  3  of  Partnership  Act,  1890.  .449. 
where  money  lent  on  terms  of  receiving  share  of  profits,  449. 
securities  given  in  consideration  of  ^\■ithd^awal  of  opposition  to  bill  in 

Parliament  allowed,  450. 
securities  given  by  a  felon  by  way  of  restitution,  451. 
securities  given  in  consideration  of  cesser  of  illegal  act  is  voluntary, 
452. 

3.  Of  securities  which  are  affected  by  the  nature  of  the  security,  453 — 465. 

(1)  Of  securities  upon  the  profits  of  offices,  453 — 457. 

sale  of  public  offices  is  malum  in  se,  453. 

what  are  public  offices,  453. 

securities  on  pensions,  pay,  etc.,  of  officers  of  Crown,  454,  844. 

securities  on  officers'  widow's  pension  are  void,  454. 

emolument  of  a  clerk  of  the  peace  and  judges  cannot  be 

assigned,  455. 
securities  upon  fellowships  of  colleges,  456. 
securities  upon  a  canonry,  456. 
committee  of  lunatic,  cannot  mortgage  allowances,  457. 

(2)  Of  securities  upon  ecclesiastical  benefices,  458. 

these  are  void  by  statute,  458,  604. 

may  be  mortgaged  for  certain  purposes,  350 — 358. 

mortgage  of  pew  rents  bad,  458. 

(3)  Of  securities  upon  property  which  is  forbidden  to  be  incumbered, 

459—465. 
property  cannot  be  given  wth  restraint  on  alienation,  459. 
exception  in  ease  of  married  woman  during  coverture,  306,  459. 
court  can  release  restraint,  459. 

restraint  applies  not  only  to  one  but  to  every  coverture, 
459. 
property  may  be  settled  on  a  man  until  he  attempts  to  alienate 

or  incumber  and  then  over,  460. 
how  far  a  man  may  settle  his  o\\ii  property  on  himself  till 

alienation,  etc.,  461. 
a  mere  offer  to  incumber  is  not  an  attempt  to  incumber,  462. 
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VOID  OR    IMPERFECT  SECURITIES— co«/(«Merf. 
mortgagor  himself,  securities  void  against — continued. 
3.  Of  securities  which  are  affected,  etc. — continued. 

(3)  Of  securities  upon  propert3-  forbidden,  etc. — continued. 

rule  is  to  ascertain  whether  e%-ent  has  occurred  on  which  gift 

over  is  to  take  effect,  463,  491. 
effect  of  bankruptcj-  where  gift  over  an  alienation  by  any  act 

or  default  or  by  operation  of  law,  464. 
effect  of  a  forfeiture  on  bankruptcy  clause,  contained  in  a  will, 

464. 
prohibition  against  incumbering  income  does  not  apply  to  past 
income,  465. 

\OLUNTARY  CONVEYANCE.     See  Fkaudulest  Securities,  426—428. 
fraudulent,  ^\•hen  considered,  427. 
judgment  creditor  takes  subject  to  prior,  1297 — 1298. 
married  woman's  term  of  j'ears,  of,  by  herself  is  binding,  300. 
mortgagee  may  restrain  persons  holding  legal  estate  under,  from  dealing  with 

it,  675. 
security  given  to  induce  cesser  of  illegal  act,  is  a,  452. 

VOTE  FOR  PARLIAilENT, 
mortgagor  has,  877  and  note. 


WADSET, 

stamps  on,  2087. 

WAGES, 

bankruptcy,  have  priority  in,  where,  1312. 

lien  for  maritime,  569. 

payments  for,  allowed  m  Admiralty,  when,  1775,  note. 

priority  of  hen  for  seamen's,  1260. 

WAIVER, 

acceptance  of  new  security,  by, 

civil  law,  as  to,  1569,  note. 

evidence  of,  1569. 

onus  of  showing,  is  on  owner  of  estate,  1569. 

purchaser  for  value  on  faith  of,  1569. 
administration  suit,  by  commencuig,  1564. 
cognizance  of  rights  necessarj^  to  make,  binding,  1561. 
consent  to  sale, 

suit  for  foreclosure  or  administration,  in,  does  not  imply  waiver  of  priority 
of  debt  over  costs  of  suit,  1564. 

trust  deed  for  paj'ment  of  incumbrances,  under,  1565. 
effect  of  fraud  upon  possessory  liens,  1596. 
express  or  implied,  may  be,  1561. 
exi)res9  waiver,  construction  of  alleged,  1561. 
generally, 

express  waiver,  1561. 

implied,  1562. 

second  security  on  same  property  no  waiver  of  prior  one,  1563. 

mortgagee  may  lose  priority  by  proceedings  inconsistent  with  it,  1564. 

rights  of  mortgagee  not  altered  by  a  decree  for  sale,  1565. 

mortgagee's  rights  to  costs  in  administration  proceedings  in  priority  to 
other  parties,  1566. 

personal  judgment  against  executor,  who  is  also  devisee,  does  not  waive 
right  agaiiist  sccurit\',  1567. 

contract  w  ith  mortgagor  does  not  waive  rights  against  other  mortgagees, 
156S. 

onus  of  proving  waiver,  1569. 
implied,  where  not,  1562. 

imprinonment  oi  debtor  does  not  operate  as,  1589. 
inconsistent  proceedings,  impUed  b\'  carrying  on  or  adopting,  1564. 
lien  of  vendor  of  chattels,  of,  1586. 

acceptances,  not  waived  b}-,  where,  1586,  note. 
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iK-n  of  vendor  i.r  cliallcls,  of—conliiiued.  

acc(>j)tiUKa'  of  iu'<;ulial)lo  si-ovirity.  i-ffcot  (if.  l.")H(i. 

claim  of  vendor,  only  iK'rsonal,  where,  KKMI. 

ehar<,'C  for  price  distinguished  I'roni  lien.  ItiOU. 

creditor  loses  lien  by  partinj^  with  chattel  to  tliird  part\ ,  ir.Kl. 

delivery  by,  IT)!)?. 

document  of  title.  In  dclisery  of,  1588. 

Factors  Act,  waiver  under,  I58S. 

land  of  vendor  may  bi^  vendee's  wareh(juse,  l.)!J!). 

loss  of,  without  partin<i  with  goods,  15!){>. 

not  revived  by  return  of  goods  to  vendor  for  a  different  iiurpoHc,  l.")'.t."). 

part  payment,  effect  of,  l.JSO. 

l)art  delivery  and  delivery  ordc^r,  etfect  of.  l.'i'.lT. 

recovery  in  action  tor  goods,  etfect  of,  lo8<>. 

warrant  implying  waivei-,  lo87. 

warehouse  rent,  where  vendee  pays,  l.")98. 
lien  of  vendor  of  land,  of, 

contract  falling  through  by  act  or  default  of  vendor,  by,  1584. 

intention  to  waive,  how  shown,  1581. 

preserved  as  to  part,  and  lost  as  to  part,  1585. 

presum])tion  of  waiver  arises  on  taking  distinct  security,  1581. 

receipt  in  deed,  effect  of,  1583. 

saved  by  proviso  restricting  assignment,  1580. 

security,  when  waived  by  taking,  1581. 
liens  other  than  vendor's,  of, 

bankruptcy,  by  proof,  but  n(jt  by  set-olf  in,  15813. 

claim  on  ditt'erent  title,  by,  1593! 

constructive  loss  of  possession,  by,  1594. 

inconsistent  security,  by  taking,  unless  same  proves  worthless,  1589. 

involuntary  or  mistaken  loss  of  possession,  no  waiver  by,  1595. 

parting  with  subject  of  lien,  by,  1591,  1592. 

solicitor,  by  settlement  with  new,  1589,  note, 
mortgagee's  priority  over  costs  of  suit,  rules  as  to  waiver  of,  15()fi. 
mortgagee's  right  to  take  possession  not  waived  by  enlargement  of  time  for 

payment,  7 Hi,  note, 
pledge,  of, 

parting  wilii  possession,  by,  1591. 

redelivery  to  debtor  for  special  purpose  or  as  creditor's  agent,  effect  of, 
1591. 

restoration  out  of  creditor's  power,  where,  1591. 
possessory  lien  waived  by  loss  of  })ossession,  1590. 

unless  loss  of  possession  macU;  l)y  mistake,  1595,  159(5. 

taking  security,  operates  as,  when,  1589. 
priority  over  earlier  secm-ity  not  waivecl  by  retainer  of  part  of  price  on  purchase 

of  equity  of  redemption,  in  order  to  redeem,  1568. 
proceedings  for  safety  of  estate,  do  not  imply,  1565,  note, 
proceedings  im])!y  waiver,  w hat,  15()5. 
remedy  against  estate,  personal  decree  against  executor,  no  waiver  of.  where, 

1567. 
security  for  earlier  debt  not  waived  by  taking  securitv  for  same  and  later  debt, 

1563. 
security  for  part  of  debt  not  waived  by  taking  security  on  same  property  for 

whole,  1563. 
surety,  of  right  against,  1570—1579.     See  Surety. 
taking  another  security,  effect  of,  1589. 

WAREHOUSE   RENT, 

possessoi-y  lien  or  pledge,  cannot  be  demanded   by  person  holding  chattels 

under,  921. 
where  payment  of,  shows  possession,  1626. 

WARRANT   OF  ATTORNEY, 

attestation  of,  by  solicitor  necessary,  492. 
attestation  of,  how  made,  492. 
bankruptcy,  effect  of,  on,  493. 
contest,  who  may,  493. 
debts  secured  b}',  438. 
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WARRANT   OF  ATTORNEY— con^mMerf.  

defeasance  of, 

how  to  be  wxitten,  496. 
requires  no  agreement  stami^,  2097,  note, 
duties  of  attesting  solicitor,  492. 
entry  of  satisfaction  on,  497. 
filing  and  indexing  necessary,  495. 

forfeiture  under  restriction  against  alienation,  when  does  not  create,  463,  491. 
made  abroad.  Act  of  3  Geo.  4,  applies  to,  498. 
qualifications  of  solicitor  attesting,  492. 
Queen's  Bench,  entry  of  particulars  of,  in,  499. 
remedj-  for  recovery  of  debt  secured  b}-,  731. 
several,  who  may  enter  up  judgment  on  warrant  to,  494. 
solicitor  not  necessary,  where,  500. 
stamps  on,  2083,  2097. 
statute  1  &  2  Vict.  c.  110,  provisions  of,  as  to,  492. 

WASTE, 

lien  for,  against  profits  received  in  time  of  person  committing,  533,  540. 
mortgagee,  by,  after  decree  to  account,  1976. 

WATERWORKS.    See  Undertaking,  Public. 

WEAK  INTELLECT, 

securities  by  persons  of,  may  be  set  aside,  434. 

WEIGHING  ANT)  SAMPLING, 

when  they  amount  to  taking  possession,  1625,  1627. 

WELSH  MORTGAGE, 

condition  for  redemption,  inconsistent  with,  12. 

Conveyancing  Act,  1881,  s.  2,  whether  applicaljle  to,  11. 

covenant  for  payment  on,  is  inconsistent  with  true  Welsh  mortgage,  12. 

debt  impUed  in,  how  far,  11. 

definition  of,  10. 

essential  elements  in,  12. 

foreclosure  of,  not  available,  10. 

forfeiture  of,  cannot  occur,  10. 

nature  and  effect  of,  10. 

redeemable,  when,  10,  1405. 

Statutes  of  Limitations  apply,  how  far,  10,  1405. 

statutory  power  of  sale  cannot  apj)ly  to,  11. 

variations  in  form  of,  6,  note,  12. 

WEST  INDIA  ESTATES, 

commission  to  consignees  of,  1791. 

consignee  appointed  to  succeed  one  in  extremis,  824. 

lien  on, 

allowed  both  to  manager  and  consignee,  525. 

extent  of,  where  estate  is  managed  by  court,  527. 

limited  owner  may  have,  527. 

limited  o\\-ner,  where  manager  is  appointed  by,  527. 

owner,  none  in  favour  of,  526. 
lien  on,  of  consignee, 

allowed  in  respect  of  what  payments,  528. 

arises  only  on  final  settlement,  527. 

Ijad  management  without  mala  fides  will  not  affect  right,  528. 

consignee  requiring  payment  must  apply  for  discharge,  527. 

disbursements  in  nature  of  salvage,  1019,  1259. 

paramount  nature  of,  1019. 

sale,  gives  right  to,  1019. 

trustee,  how  far  allowed  to,  529. 
manager, 

accounts  of,  when  binding  on  mortgagee,  526. 

appointment  of,  520. 
salarj'  to  agent,  1792. 

severed  produce,  right  of  consignee  to,  858. 
severed  produce,  right  of  receiver  or  manager  to,  858. 
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WHARF  OR  WAREHOUSE  OWNER,       References  are  to  the  Paragraphs. 
regulations  of  Merchant  Shipping  Act,  as  to  goods  landed  at  wharf  of,  til 'J,  (J2U. 

WHARFAGE, 

when  shipowner  has  no  lien  for,  (318. 

WHARFINGER, 

general  lien  of,  667. 
nature  and  extent  of  his  lien,  667. 
production  ordered  by,  claiming  lien,  692. 
statutory  lien  of,  667. 

WIFE.     See  Married  Woman. 

WILFUL  DEFAULT, 

account  taken  against  mortgagee  with,  1747,  1765,  1766. 
form  of  decree  for,  2062. 

WILL, 

lien  not  allowed  on  original,  593. 

notice  of,  is  notice  of  contents  to  purchaser  from  heir-at-law,  1087. 

purchaser  under,  where  in  foreign  tongue,  not  affected  by  notice  of  difficult 

equity,  1090. 
security  given  as  remuneration  for  inducing  a  person  to  make  a,  void,  445. 

WINDING-UP  PROCEEDINGS, 

lien  on,  solicitor  of  official  liquidator  has  no,  593. 

production  of  documents  in,  658. 

rules  of  proof  in  banlo-uptcy  apply  to,  1045. 

staying  proceedings  under  Companies  Acts  pending,  755,  756. 

WITNESS, 

notice  of  contents  of  deed,  has  no,  1093. 

security  proved  at  hearing  by  evidence  of  attesting,  801. 

WRITING, 

essential  to  mortgage  of  land,  exceiit  where  deeds  are  deposited,  27. 

YORKSHIRE, 

registration  of  deeds  in,  see  Local  Registry  Acts,  Priority  (sub-head 
"  Registration  Acts  ")  and  Tacking. 
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ADDENDA. 

Paragraph 

181.— For  example  of  this,  ace  Wilson  v.  Kelland,  [I'JlO]  2  Ch.  306. 

433.— Note  {y),  add,  ".see  also  British  South  Africa  Co.  r.  Dc  Beers  Consoli 

dated  Mines,  Ltd.,  [1910]  1  Ch.  3.54;  aflirin<-d  103  L.  T.  4." 
1182.— Note  (23),  add,  "  and  Tie  Weniger's  Policy,  [1910]  2  Ch.  291." 
1228.— Note  (2),  add,  "and  i?e  Weniger's  PoIicj%  [1910]  2  Ch.  291." 
1602.— Bottom  paragraph  on  page  817.     As  to  what  constitutes  assent  \vithin 
.sect.  47,  see  Mordaunt  Bros.  v.   The  Britisii  Oil  and  Cake  Mill'* 
Ltd.,  [1910]  2  K.  B.  502. 


E  R  R  A  T  U  M. 

Page  87  (note  (/)),  The  Celtic  King,  for  [1904]  P.  175,  read,  [1894]  P.  175. 
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